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THE 
MODERN LAW REVIEW 


Volume 25 , January 1962 No. 1 


FORESIGHT AND REMOTENESS 
OF DAMAGE IN NEGLIGENCE 


In Overseas Tankship (U.K.) Ltd. v. Mort’s Dock & Engineering 
Co., Ltd., an appeal from New South Wales, the Privy Council 
has recently held that a defendant is liable in negligence only for 
those consequences of his acts that & reasonable man could have 
foreseen, and in doing so has repudiated the rule, laid down by 
the Court of Appeal in Re Polemis and Furness Withy & Co., 
Ltd.,? that a defendant is liable for all the direct consequences of 
his acts, even though unforeseeable. Though English courts are not 
bound by the Privy Council’s decision, it would be foolish to sup- 
pose that the opinion of the Board will be ignored by English 
judges. The Privy Council thought that the Polemissrule was 
inconsistent with other decisions of the Court ®f Appeal and House 
of Lords. If this reasoning is accepted, it would clearly be open 
to the Court of Appeal to refuse to follow Re Polemis on one or 
more of the grounds laid down in Young v. Bristol Aero. Co.,* and’ 
it is possible that lower courts will feel free to do the same." 


Tae Wacon Mounp 


The Wagon Mound (as the decision will be called for short) 
involved liability for damage done by fire, like many of the leading 
English and American cases on remoteness of damage. The 
defendants, charterers of the ss. Wagon Mound, while taking on 
bunkering oil at the Caltex wharf in Sydney Harbour, carelessly 
spilt a large quantity of oil into the bay, some of which spread to 
the plaintiffs’ wharf some 600 feet away, where the plaintiffs were 


1 [1961] A.C. 888. 2 [1921] 3 K.B. 560. 

3 1.6., Cory & Son, Ltd. v. France, Fenwick £ Co., Ltd. [1911] 1 K.B. 114; 
Lynoh v. Knight (1861) 9 H.L.0O. 577; Glesgow Corporation v. Muir [1948] 
A.C. 448; Bourhill v. Young [194%] A.O. 92; Woods v. Duncan [1986] A.C. 
401; Hadley v. Baxendale (1854) 9 Exch. 841. 

4 [1944] K.B. 718. 


5 Bee R. v. N berland Compensation Appeal Tribunal, ex pt Shaw [1954] 
1 R.B. T11; Armstrong v. Strain £1961] 1 T'L.R. 868; Kiny v. Phillips 
[1952] 2 Ail E.R. 459. . . 
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refitting a ship. ©n noticing the oil, the plaintiffs ordered, their A 
men ,to nop using electric and ox}-acetylene epparatus and 
telephoned the manager of the Caltex Oil Co. to ask whether it, 
would be safe to carry on. Having been assured that there was no | 
danger, the plaintiffs resumed work. Two days lgter the oil caught 
alight and the wharf was seriously damaged by fire. 

It was found by the trial judge, Kinsella J.,° that the fire started 
by some molten metal falling on a piece of cotton waste or rag 
impregnated with oil lying on some debris under the wharf and 
then spread to the oil floating on the water. The Caltex manager 
and the plaintiffs had both thought that the flashpoint of furnace 
oil was too high for it to be set alight when spread on water, and 
Kinsella J. held that the defendants could not, in the light of what 
was then known, reasonably have foreseen the danger of fire. But 
they could have foreseen that the oil might (as it did) foul the 
plaintiffs’ slipways, and this being so they were, he held, on the 
authority of Re Polemis, liable for the damage done by the fire, 
which was a direct consequence of the escape of the oil. His 
judgment was upheld by the Supreme Court of New South Wales,’ 
though not without criticism of the Polemis rule and the result 
it led to. 

The Privy Council allowed the defendants’ appeal for the reasons 
given earlier. Since the defendants could not, on the trial judge’s 
findings, have foreseen the danger of fire, they were not liable in 
negligence for the damage done by it. The Privy Council dealt 
only* with the issue of liability for negligence. The trial judge, 
having held the defepdants liable in negligence, had not dealt with 
the plaintiffs’ alternative claim in nuisance. The Privy Council 
thought that they should not be shut out from pursuing this 
alternative claim, and therefore remitted the case on this issue to 
the Supreme Court to be dealt with as the court should think fit.® 
Strict liability under the rule in Rylands v. Fletcher was also 
expressly excluded from the scope of the judgment. 

No useful purpose would be served by a detailed examination 
of tife Privy Council’s discussion of the cases. It was assumed that 
all questions of remoteness Of damage in liability for negligence 
must be governed by a single principle, with the result that cases 
like Woods v. Duncan,” Glasgow Corp. v. Muir ™ and Cory & Son, 
Ltd. v. France, Fenwick & Co., Ltd., which turned on the foresaet 
ability of some event occurring, were taken to throw doubt on the 
Polemis rule. 


6 His p udgment is reported in [1958] 1 Lloyd's Rep. 575. 

7 [1959] 2 Lloyd's Rep. 697. 

s [19619 A.C. at 427. Since liability in "nuisance would, in such a situation, 
turn on the existence of negligence, (of. Longhurst v. Metropotitin Water 
Board [1048] 2 All E.R. 884), ıt is odd that the Privy Council could con- 

: template thet a claim in nuisance might lead to a different wagpit. 
° [1946] A.®. 401. 


10 [1948]-A.0. 448. i . s 11 [191b] 1 K.B. 114. 
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; The opinion is somewhat eclectic in its cit&tion of cases and 
* dicta, ‘Fhe well-known dicta of Lord Denning in Minister of , 
° Pensions v, CRennell?? and Roe v. Ministry of Health™ are cited + 
in support of the foresight principle **: there is no reference to his 
° rejection of foreseeability as the decisive test of causation in Jones 
v. Livom Quarriés Ltd. and Cork v. Kirby Maclean Ltd2* A 
passage from the judgment of Lord Russell of Killowen in Bourhill 
v. Young " is also cited in support of the principle," but there is 
no reference to Lord Wright’s firm approval of Re Polemis in the 
same case.** Nor is there any reference to the cases where English 
courts have followed Re Polemis,?° apart from a suggestion that 
> Asquith L.J. did so “ loyally ” in Thurogood v. Van den Berghs & 
Jurgens Ltd.” As regards the antecedents of Polemis, the well- 
known dicta of Channell B., Blackburn J. and Kelly C.B. in Smith 
v. L. & S.W. Ry.™ were dismissed on the ground, inter alia, that 
“the law of negligence as an independent tort was then of recent 
growth and that its implications had not then been fully 
examined,” ** while Lord Sumner’s equally well-known statement, 
in Weld-Blundell v. Stephens,” that foresight goes to culpability, 
not to compensation, was said to be unnecessary to his decision and 
“ fundamentally false.” Lord Sumner’s dictum was interpreted, 
strangely, as postulating a distinction between liability and com- 
pensation,’ which it is far from clear that he would have wished 
to defend. 

These points are not mentioned in order to show that the Wagon 
Mound, or the foresight principle, is “wrong,” but merely to 
indicate that it is one of those not infrequent cases where the earlier 
authorities could have been interpreted to support a different con- 
clusion. If the foresight principle is accepted by English courts, it 
is to be hoped that it will be because of its merits, and not because 
of any supposed compulsion in the earlier cases. 


12 [1047] K.B. 250 at 258. 

13 [1964] 2 Q.B. 66 at 86. 

M In both cases he did in fact say that foreseeability is disr@garded when the e 
negligence is the ‘' immediate or precipitating cause "’ of the damage. $ 

15 [1952] 2 Q.B. 608 at 615-616. ee 

16 [1952] 2 All E.R. 402 at 407. 

17 [1048] A.C, 92 at 101. 

18 [1961] A.C. at 421-422, 

e 19 [1943] A.C. at 108-110. > at 

%4,2., Hambrook v. Stokes Bros, [1925] 1 K.B. 141; Aldham v. United Dairies 
(London), Ltd. [1940] 1 K.B. 607; Pigney v. Pointers Transport Services, 
Ltd. en] Q All E.B. 807; Killgollan v. William Cooke £ Co., Ltd, [1966] 
2 All E.R. 294; Thurogood v. Yan Den Berghe £ Jurgens, Ltd. [1951] 2 K.B. 
537; Schneider v. Hisovitch [1960] 2 Q.B. 480. 

21 [1951] 2 K.B. 687. No reluctance to follow Re Polemis is apparent in his 


judgment, è 
33 (1870) L.R. 6 C.P. 14 at 20, 31. ’ 
23 [1961T MO. at 416. 
24 [1920] A.C. O86 at 984. 


e 7 [1961] A.C. gt gy, 425. R . . 

26 Åt "425. Cf. art, “ Liability ghd Compepfation "’ (1960) 6 L.Q.R. 567 
at p. 576, a . 
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Tae EFFECT OF THE FORESICHT PRINCIPLE x 


Beyond deciding that the defendants In The Waggn Méund were , 
not liable for the damage done by the fire, the Privy Council did. 
not consider what the effect of the foresight rule would be in tHe, 
various problems of remoteness that come befoge the courts. In” 
this respect the opinion differs from the judgment of Lord Sumner, 
in Weld-Blundell v. Stephens,?" who based his preference for the 
term “ direct ’? on a wide survey of the cases. The Privy Council 
was content to say, in repudiating Re Polemis, that “it is not prob- 
able that many cases will for that reason have a different result.” ° 

Two recent articles by Dr. Goodhart*® and Dr. Glanville 
Williams,’ who support the foresight principle, suggest that a 
criterion of foreseeability would in fact make little change in the law. 

It is unlikely, in the first place, to affect the so-cflled “ egg-shell 
skull ° rule, under which a tortfeasor must take his victim as he 
finds him and is liable for any exceptional harm which results from 
some peculiar condition of the plaintiff.” Both Dr. Goodhart and 
Dr. Williams accept this rule, though they justify it in different 
ways. Dr. Goodhart seeks to preserve the purity of the foresight 
principle by insisting that “‘ although it is unusual to find a man 
with such a skull, it is not so extraordinary as to make the conse- 
quences unforeseeable.” ** Dr. Williams, on the other hand, thinks 
that the rule is a justifiable exception to the risk principle, though 
he would confine it to injury to the person so as to avoid a justifica- 
tion by analogy of the decision in Polemis itself.** 

Lisbility for ulterior harm is also unlikely to be affected. In 
The City of Lincoln} the plaintiffs’ ship lost her steering compass 
and charts in a collision caused by the defendants’ negligence. Her 
captain made for port as best he could and without negligence ran 
eaground. It was held that the further damage caused by running 
aground was not too remote a consequence of the defendants’ 
negligence. Though they do not consider this particular decision 
in discussing liability for ulterior harm, there can be little doubt 
that both Dm Goodhart and Dr. Williams would agree with it, 
though here again their explanations of it would probably differ. 
Whereas Dr. Williams recognises that foreseeability may not be an 
adequate criterion in cases of this sort,” Dr. Goodhart’s treatment 
of the subject leads one to suppose that he would insist that the 
ulterior harm is in fact foreseeable.** Whatever formula is adopteds 


aT Srey A.C, 956. 

28 [1961] A.C. at 422. 

20 “ Inability and Compensation °° (1960) D a Ou 567. 

30 “ The Risk Principle '’ (1961) 77 L.Q.R. 1 

31 Dulieu v. White [1901] 2 K.B. 669 at 879; Owens v. Liverpool Corporation 
[198%] 1 K.B. 894 at 400-401; Love V, Port of London Authority, Liss 959] 2 
rae s Rep. 641; Salmond, Torts, 12th ed., p. 725. 

32 76 L.Q.R. at p. 577. 


3477 L.Q.R. at pp. 194-197. 
34 (1889) 15 P.D. 16.° : ' w o . 
35 77 L.Q,R. at py 188-200. 36 76 L.QR. at p. 583. 
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the rs would Slmost certainly follow The Gtty of Lincoln and 
* the other eases in line with it?" 


Dr. Williams, though not Dr. Goodhart, is even? prepared to : 


“allow a limited scope to the doctrine of “ transferred ” or ‘‘ deriva- 
“tive” negligence, and suggests that a defendant negligent towards 
A in respect of some kind of harm should be liable for the same kind 
of harm suffered by B, to whom injury is not foreseeable.** He 
thinks that some such doctrine is necessary to prevent the risk 
theory from producing absurd results, though he recognises the 
difficulty of reconciling it with the Bourhill v. Young ** area-of- 
risk ” doctrine. If X fires at Y in a remote region intending to 
kill him, misses him and kills Z, Dr. Williams would, if I understand 
him correctly, be ready to hold X Hable for Z’s death, even though 
X could not reasonably expect that any person (other than Y) was 
nearby. Since X would, according to the books,” be guilty of 
murdering Z, many will think this a sensible conclusion despite its 
offence to the pure doctrine of the relativity of negligence (or 
intention). 

Both Dr. Goodhart and Dr. Williams think that Re Polemis 
itself is wrong, though here again Dr. Williams is ready to extend 
liability to consequences which many would regard as unforesee- 
able. Thus, he approves of the decision of the Privy Council in 
Great Lakes S.S. Co. v. Maple Leaf Milling Co.,*° which has often 
been cited as an application of the Polemis rule. In that case the 
defendants, in breach of contract, failed to lighter a ship at a quay 
at the time stipulated and were held liable for the serious damage 
caused to the ship when the water level fell and the ship settled on 
a large anchor which no one knew to be there. Dr. Williams 
defends this decision on the ground that a defendant does not 


escape liability for a consequence unless a reasonable man, con-, 


sidering the possible outcome of conduct, would safely assume that 
it would not occur, whatever else might happen. A competent 
observer, in the Great Lakes case, assessing the probable damage, 
would, he suggests, have to give a wide range of estimate because 
the bed on which the ship settled had not been inspected; whereas, 
in Re Polemis, he would have ruled the possibility of fire completely 
out of calculation.*: This explanation is not altogether a happy 
one, since it might be said of Re Polemis that the stevedores who 
dislodged the plank had not inspected the hold to canvass the 
possibilities. At any rate, to support the Great Lakes case as con- 
sistent with the foresight principle involves, as Dr. Williams himself 
recognises,‘* two different standards of foresight: a restricted one 
when the question is whether a certain risk is one that a reasonable 


37 ¢.9., The Despatch (1880) 14 Moo.F®0. 88; The Oropesa [1948] P. 82. © 
38 td É. Q.B. at pp. 187-189 
3% Kenny, Oriminal nat, 17th ed. , p. 186. 


40 (1924) 41 T.L. e ` 
a 77 UQ.R. at*pp. 83-105. ° ° : . 
42 At pp. 18% 195, 199. ? 2 í zi 
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man would have foreseen and guarded againsf (i.e., One of the 
reasons for being careful) and a more extensive standardswhen the 
question is whether a consequence is “‘ foreseeable * so as to make | 


a defendant liable for it. 


. 


If Dr. Williams is correct, the principal effect of adopting the ê 


foresight rule would be to substitute one verbal fdtmula for another. 
In place of an avowedly indeterminate criterion of directness, we 
shall have an apparently precise, but misleading, criterion of fore- 
sight. In view of the several concessions that he makes to the need 
to operate the foresight principle so as to produce sensible results, 
one naturally wonders why the principle should &ommand such 
support as a universal solvent of remoteness problems. It is not 
easy to reconcile his views on the “‘ egg-shell skull’’ rule, ulterior 
harm, transferred negligence, and the Great Lakes case with his 
claim that “in future, broadly speaking, there will not be two 
questions in the tort of negligence, a question of initial responsibility 
and one of ‘ proximity,’ but only one question—was the defendant 
negligent as regards this damage.” The explanation is almost 
certainly to be found in what he describes as the “strong 
intellectual attraction ’’** of the risk principle. 


Toe RELATIVITY or NEGLIGENCE 


The intellectual attraction of the foresight principle is founded 
mainly on the alleged relativity of negligence to particular 
consequences.” We cannot, it is said, properly speak of negligence 

in the air’’: an act may be negligent in regard to one con- 
sequence, *but not in regard to another. Since negligence consists 
in failing to guard against some foreseeable risk, we can, on this 
view, characterise an act as negligent only in regard to foreseeable 
consequences. Similar reasoning seems to underly the common 
assertion that the reason for imposing a duty (i.e., risk) should 
logically limit liability for breach of it.* 

In considering the force of arguments of this sort, it is important 
to distinguishebetween those risks which may fairly be expected to 
influence behaviour and the consequences of such a risk materialis- 
ing. In real life people do met ordinarily reflect on the ultimate 
consequences of their actions and could not reasonably be expected 
to do so. If we adjust our behaviour out of regard for others, we 
generally do so because we realise that some foreseeable event, such 
as skidding in a car or the action of others subject to our control, is 
dangerous. Though appreciation of danger will sometimes depend 
on a consideration of the possible consequences of the event in 
43 At Pig 
44 Ibi e 
45 See ‘Holdsworth, History of English Law, viii, 468; Goodhart, (1980) 39 Yale 


LJ. w 465; Goodhart, Rasays in Jurisprudence and the Common Law, 
chap. 6; Williams, (1961) 77 L.Q.R. 178-178; The Wagon Mound [1961] 
"A.C 388) 425-426 a . . 


48 Williams, loo. ojt., 170-180.° . . 
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, questipn,*” in most cases the dangerous characfer of the event is 
e recognised in a general and*rather vague sort of way. We tend in 


-many fields to accept the teachings of common experiefce regarding 

„the events to avoid, without any minute analysis of what may 
result from them, and sometimes without the requisite knowledge 
to explore the possibilities were we minded to do so. We know 
that open windows on upper floors are dangerous for young children 
and so take precautions. The foreseeable event (i.e., falling from 
a window) in itself is sufficient to influence our behaviour, and we 
would not ordinarily think of the possibility that a person passing 
below might be struck and injured by a falling child, though the 
consequence might not seem highly extraordinary after the event. 
The reasonable man who reflects on the consequences of dangerous 
events is merely a figment of the imagination. 

If this distinction between dangerous events and their con- 
sequences is borne in mind, it is not difficult to extract the grain of 
truth from the relativity argument. The negligence of a defendant 
will not be relevant to harm in fact caused by it unless the harm 
materialises through a dangerous event which he should have fore- 
seen and guarded against.“* Thus, if I give a loaded gun to a young 
child, my negligence would be relevant to harm caused by the child 
firing the gun, but not to harm caused by the child poking the gun 
in another child’s eye while presenting the gun at him in play. 
Similarly, a chemist who carelessly sells poisonous pills would not 
be Hable if a pill were to lodge in the buyer’s throat and he were 
to choke to death, since the lodging of a pill in someone’s thréat is 
not an event that the chemist should have fpreseen and guarded 
against, In both these cases the ordinary man would probably 
say that the negligence had nothing to do with the harm. The 
negligence was not causally relevant.*® . 

Similarly, in the field of contributory negligence, if I walk in 


47 e.g., where the duty arises from some special relationship, as in Paris v. 
Stepney B.C. [1961] A.C. 867. : 

48 In Glasgow Corporation v. Muir [1048] A.C. 448, it was alleged that the 
appellants were negligent in glowing e tea urn to be carried through oe 
passsge-way thronged with children. e urn was dropped and scalded the 
respondent, but there was no evidence that it was caused by jostling. Lord 
Romer pointed out that failure to guard against jostling would not make the 
appellants liable for any dropping of the um caused, say, by a sudden fall of 

e plaster: ‘the appellants can only be fixed with hability if it can be shown 

° that there materialised a risk that ought to have been within the appellants’ 
reasonable contemplation '’ (at 467-468). The seme pomt was stressed by 
Greene M.R. and du P L.J. in Aldhom v. Uned Dariss (London), 
Lid, [1940] 1 K.B. 507 at 511, 514, and again by Lord du Parcq in Searle v. 
Wallbank [1947] A.C. 841 at 360. 

49 Cf. Hart and Honoré, Causation in the Law (1959) 109-116, who argue that 
causal connection must be showngbetween the harm and ‘‘all those aspects 
of the, defendant's conduct which made ıt wrongful” (at 111). This is said 
to deperfl on some general connection between a set of conditions, includin, 
the wrongful act, and harm of that sort. Though the authors avoid the word 


. “‘rgak,”’ the pact of their requirement would sgom to he the fame (in negi- 
ve 


gence at least) as the rule suggested gn the text, “ General connection ” 


makes an vent foreseeable. . . 
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the gutter with my back to oncoming traffic, my ‘ack of care for my 
own safety is relevant to the risk of being struck by a vehicle, but * 
not to the rifk of being struck on the head by a brick dropped from, ° 
a nearby scaffold.*° . 

H a foreseeable event occurs and the harm materialises through 5 
it, it is not easy to see how any criterion of foresight can control 
liability for it. Let us suppose, in the example of the loaded gun, 
that a bullet fired by the child severs a rope being used on a building 
site some distance away to hoist a bucket of cement, with the result 
that the man hauling on the rope topples from a scaffold, but manages 
to cling by his hands to one of the supporting tubes. A fellow 
workman tries, unsuccessfully, to rescue him, and both are injured. 
Foresight would seem to have no conceivable relevance to the 
question whether I am liable for the injuries suffefed by the two 
. workmen."! 

The related argument, that the reason for imposing a duty 
should logically limit liability for its breach, merely assumes what 
it seeks to prove. Though the risk of some dangerous event occur- 
ring may be said to be a reason for being careful and to justify the 
imposition of a duty, it does not follow from this that the reason for 
imposing the duty, in the sense of the object or policy of the law, is 
merely to avoid foreseeable consequences. Indeed, if we distinguish, 
as Dr. Williams himself does, between two different standards of 
foresight, it scarcely makes sense to argue that the risks which 
are foreseeable in the restricted sense (i.e., the reasons for being 
careful) should logically limit liability to consequences which are 
“ foreseeable’? in the extended sense. Though foresight of risk 
is certainly a condition of liability for negligence, we cannot say 
what the reason for imposing duties is, in the sense of the object 
ewhich the law seeks to achieve, until we know, among other things, 
what the rules of remoteness are. It is a condition of liability under 


À 50 See Jones v. Livow Quarries, Ltd. [4902] 2 QB. 608; Smithwick v. Hall ¢ 
Upson Co. 59 Conn. 261; 21 Am.St.Rep. 104 (1800) (Wright's Cases on Law 
. of Torts, And %d., 484). 

. 51 “ft is clearly foreseeable that the speeding driver may hit another car and 
kul another man. But what of she possibility that he may only bruise a shin 
and cancer may develop from the bruise? Or that the car which he collides 
with may be thrown ont of control and hit a third car, or even a fourth? Or 
that he will hit a man, whose body will be thrown several feet through the 
air and injure a person on the sidewalk? Or that he will narrowly miss a 
pregnant woman, who will be frightened into a miscarriage or tha} he will 
injure her unborn child? Or that he will endanger a child in the street, and 
that its rescuer will sustain a broken arm? Or that the person he injures 
may be left helpless in the street and be run over by another car? Or that 
he will hit a power line pole, mix up electric wires and start æ fire, or kill a 
woman operating a machine two mules away? Or that he will hit a man 
ood a shotgun, and the gun will bg discharged, and a bystander be shot 
in th® leg? There is a mathematical of all these possibilities. All of 
them have occurred, and can occur again; and all of them have been held 
oe by some court. pita of them are ‘foreseeable’ in the 

e sense of boing a significant part of the risk recognisable in adyapce? ’': Prosser, 
“ Palsgrat Revisited,” 63 Mich.L.R. Je 17-18.” [References te America cases À 
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°.. the scjenter rule fot injuries caused by a wild animal that the animal 
.* ° should have a propensity to attack mankind. But liability under 
° the rule is not ‘confined to injuries caused by an attatk.*? 


REMOTENESS oF DAMAGE 


Those who reject ‘the foresight principle as a universal solvent of 
* causa] problems do not of course deny that there are limitations 
on liability for the consequences of negligent conduct. The cor- 


e. 
rect solution of a remoteness problem is felt, rather than deduced 
e from formulated principles." The merit of a vague criterion like 
wie? ie directness,” with its appeal to common sense, is that it allows 


scope for the intuitive judgment. The efforts of legal writers, in 
the vast literature on the subject, to tie the courts down to precise 
° rules has proebly been misguided. Those who welcome broad 

standards of reasonableness in the law of negligence and the un- 

e certainty of outcome which they entail ought not to deny the 
courts a measure of discretion in remoteness problems. 

It would be a mistake however to conclude that the only alterna- 
tive to the foresight principle is a wilderness of uncertainty and 
arbitrary judgment. If we have regard to what the courts have 
actually done in the cases, certain fairly uniform principles will be 
found to run through the decisions. Some of these principles are 
those which underly the attribution of cause in ordinary language." 
Others, founded on considerations of policy, turn on the nature of 
the damage suffered and the manner in which it has been brought 
about. . 


Causa RELEVANCE & 


As we have already seen, a defendant will not be liable in negligence 
for harm which materialises through an event which he could not 
have foreseen.** Though a rule making a wrongdoer liable for all 
harm that would not have occurred but for the wrongdoing is by 
no means inconceivable, and indeed is found in some fields outside 


52 Behrens v. Bertram Mills Circus, Ltd. [1957] 2 Q.B. 1, 17-18.* 

53 “I do not discuss the cases cited: they are numerous and bewildering® but 
the question whether damage is a sufficiently direct consequence of negli- 
gence to be recoverable or too remote is rather a question of first impression "'; 

rutton L.J. m The San Onofre [1922] P. 248 at 258. 
54 Judges have often invoked common sense in dealing with causal problems: see 
+ „ Leyland Shipping Co., Lid. v. Norwich Union Fire Insurance Society [1918] 
eA.O. 850 at 362 (Lord Dunedin); Yorkshire Dale 9.9. Co., Ltd. v. Minister 
of War Tra [1942] A.C. 691 at 698 (Viscount Simon), 702 (Lord 

Macmillan), 706 (Lord Wright); Monasch 8.8. Co., Ltd. v. A/B Karlshamns 

Oljefabriker [1949] A.O. 196 at 228 (Lord Wright), 282-238 (Lord du Parcq). 

55 The reasoning of Thurogood v. Van Den Berghs [1951] 2 K.B. 587, admitiediy 
conflicts with this rule, since the Court of Appeal there held the defendants 
liable for injuries which materialised otherwise than through the only risk, 
according to the trial judge, that they could have foreseen. But the*decision 
itself $s mot in conflict. Causal relevance turns on the general practical mak 
of an event occurrin (eg someone coming into contact with the revolving 
blades of an unguarded fan), not on foresight of some icngar manner of 
injtry (e.g., Sfagni necktie beingecaught in the blad&s). See Street, Law 

of Torts, 2nd ed., p. 118. 7 
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negligence,"* the meed for causal relevance, in ficdlicenc at, least, 
is supported both by linguistic usage and ordinary moral judgment. * 
In the example of giving a loaded gun to a child,*which was dis- ° 
cussed. earlier, the ordinary man would not say that my negligence” 
was the cause of the injuries suffered by the child who is poked ° 
in the eye and would not think that I should Be Hable for them. 

Many of the cases on remoteness of damage have in fact involved 
questions of causal relevance, and this explains why many of the 
cases seem to support the foresight principle. The event in question 
may be some act or omission of the defendant himself, the conduct 
of others,°’ the behaviour of animals,®* some natvfral event **® or 
the behaviour of the plaintiff.°° If the event through which the e» 
harm materialises is the only one in respect of which there is any 
question of negligence, the issue of causal relevamce will be in- 
distinguishable from that of negligence itself, since both will turn 
on whether the particular event was foreseeable." Lack of causal 
relevance is probably the true explanation of the decision of the 
House of Lords in Woods v. Duncan. Though Cammell Laird 
were at fault in respect of the clogged test-cock in the inner door 
of the torpedo tube which Woods opened, they could not have 
foreseen that the outer door of the tube would at the time be open 
to the sea, and therefore were not liable for the consequences of this 
unforeseeable event. This explanation finds some support in the 
judgment of Lord Simonds, who thought that no question of 
remoteness of damage itself arose.” 

Causal relevance should not be confused with cause in fact, 
though tle two sometimes overlap. If the defendant can show 
that the harm woul have occurred even if care had been taken, 
and that his negligence was therefore not a necessary condition of 
the harm, he will, of course, escape liability. But even where 
he cannot show this, he will still escape liability if, as in Woods v. 
Duncan and in the example of giving a loaded gun to a child, the 
harm materialises through an event that could not have been 
foreseen. z 

. 

58 e.g., bailment (Lalley v. Doubleday RON 7 Q.B.D. 510); deviation by 

carriers (Davis v. Garrett (1880) 6 
57 Carmarthenshire C. 0. v. Lews +0584 A. A. o 565; Haynes v. Harwood [1985] 

1 K.B. 146; Davies v. Liverpool Corporation [1949] 2 All E.R. 175; Stansbte 

v, Troman [1948] 2 K.B. 48; Prince v. Gregory [1959] 1 W.L.R. 177; Welle 

v. M.W .B. [1987] 4 All E.B. 689. 

58 Lathall v. A. Joyce ¢ Son ae 8 All E.R. 864; Aldham v. United Dairies 
„` (London), Ltd. [1040] 1 K.B 

59 Ryan v, Youngs [1988] 1 AN T. a 522. 

60 London Passenger Transport Board v. Upson [1949] A.C. 155. 

81 Of. et, v. Troman [1948] 2 K.B. 48 and Prince v. Gregory [1959] 1 
63 [19464 A.C. 401. ? ° 

83 At 441-442, 

64 Nolan v. Dental Manufacturing Co. [1958] 2 All E.R. 449. In Yaro oases 


ewhere concyrrent causes o ; the “‘but for’ test of canse-in-fact breaks 
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* the extent that it makes an act imprep 


situation of the defendant and the relat a between the parties. 


IMMEDIATE Paysrcan Harm LP L9 


e 
If an event occurs which the defendant ought to have foreseen 
and guarded against, the cases show that he will be liable for any 
physical harm which results from the operation of that event on 
conditions actflally present at the time, whether those conditions 
are foreseeable or not. Smith v. L. & S.W. Ry., Re Polemis * ë 
and the Great Lakes ** case are well known illustrations of this 
rule. To this extent the defendant must take the plaintiff and 
the consequences as he finds them. That there are not more 
decisions in the reports illustrating the rule is almost certainly due 
to the fact that it would not occur to the ordinary man to question 
the justice of it. It is surely significant that there is no English G 
decision inconsistent with the rule suggested, though there must 
have been innumerable accidents where unexpected factors have 
produced unlikely results. In Sharp v. Powell,” so far as it turned 
on negligence, the defendant, who washed a van in a street, did not 
know that the sewer grating was obstructed by ice and therefore 
was not negligent in respect of the risk of ice forming.™ 
It is perhaps possible to imagine cases where the rule would 
seem to operate harshly. Dr. Williams cites the example of the 
baker in whose house the Great Fire of London started." Buj 
calamities of this sort do not as a rule give rise to legal claims. The 
practical limit of a man’s liability is, in any case, the extent of his 
fortune. An uninsured defendant can be financially ruined by a -° 
single award of damages, even under a foresight rulesof remoteness. , 
It is, moreover, not easy to see how a court, when harm has Š 
in fact occurred, could in practice distinguish between that part 
of the harm which is foreseeable and that part which is not. If a 5 
fire started by sparks from a locomotive spreads to the stubble 
65 Cf, Stansbie v. Troman [1948] 2 K.B. 48; De la Bere v. porion [1908] 1 
.B, 280; London Joint Stock Bank vV, onika [19187 A.C. TIL 
G.W. By. [1893] 1 Q.B. 459; [1894] A.C. 419; Ruoff v. OF Las 
ó AEN w t, ‘ae 


148; Prince v, Gregory [10597 1 W.L.R. 177. 
86 (1870) L.R. 6 C.P. 14. f> 

Ss Aco. Now 20432% 
Ki. Bates sesse 


67 [1921] 8 K.B 560. 
right, ~e Re Polemig,” 7 4 






68 (1924) 41 T.L.R. 21. . 

6° See aoathe cases oed note 20, supra. 

ro (1872) L.R, 7 C.P, 25 

71 Cf. Btreet, Law of ‘Torte, 2nd ed., p. 118; zora 
(1951) 14 MarR. 398, 402-408, 
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fields of A, B, C#D, E and F in tum, are wê jeron to con- 


template that a court may hold that the stubble fields af, say, E” 


and F are outside the pale of a reasonable man’s fotesight ? 


Lrasniry ror ULTERIOR Harm 


Ulterior harm is a convenient term to describe harm caused or 
aggravated by some contingency which occurs after the event 
which the defendant ought to have foreseen and guarded against 
and which is causally independent of that event. Examples would 
be where a ship damaged in a collision alters cougse and strikes 
a stray mine, or where a man run down by the defendant’s 
negligence is hit on the head by a falling tile while on his way to 
hospital, or where some infection enters a slight wound and causes 
death, or where a person suffers injury in trying to tescue someone 
endangered by the defendant’s negligence. 

It need hardly be said that liability does not extend to all ulterior 
harm. The negligent motorist, in the example above, would clearly 
not be liable for the injuries caused by the falling tile, even though 
the plaintiff would not have been at the point where the tile fell 
but for the original harm.” Mere cause in fact is not sufficient to 
create liability. The principle running through the cases seems 
to be that a defendant is liable for ulterior harm only if the wrong- 
ful state of affairs brought about by his negligence exposes the plain- 
tiff to a special risk of injury from the sort of contingency which 
causes the ulterior harm.’* The common sense notion underlying 
this fule is that of causal potency; the defendant’s negligence renders 
the plaintiff specially vulnerable to harm from the sort of con- 
tingency which occurs and therefore is the cause of it. 

The defendant would thus be liable, in the example cited, for 
death caused through infection entering a wound, since the wound 
exposes the victim to a special risk of harm from contingencies of 
this sort.” On the other hand, to alter course as the result of a 
collision does not ordinarily involve any special risk of hitting a 
mine and thedoss of the ship would therefore be too remote.” A 
good illustration of the rule under discussion is The City of 
Lincoln," which was referred te earlier."* The effect of losing com- 
pass and charts in the collision was to expose the plaintiffs’ ship 
to a special risk of running aground and therefore the ulterior harm 
73 See The San Onofre [1922] P. 248 at Pi . 
74 See The Despatoh (1860) 14 Moo.P.C. 88; The City of Lincoln oy 15 P. D. 

15; McMahon v. Field (1881) 7 Q.B.D. Bal; The Oropesa [1943] P. 8 
15 There seems to be no Enghsh decision exactly in point, but vinbitit 

hardly be*doubted. In Keegan v. Minneapols ¢ St. ouis Ry. Co. (180) 76 

Minn, 90, & woman stepped into a hole in the defendants’ platform a 

sprained her ankle. The sprain developed into inflammatory rheumatism and 

endocarditis from which she died. defendants were held liable. See 

Prosser, Law of Torts, and ed., 272-274, 

Te See Associated Portland Cement Manufacturers v. Houlder Bros. é Go, (1917) 


286 L.J.K. Bo 1495 
77 (1889) 16 BD. 15.¢ . . RTS , 
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was not tõo remote. So, too, if the nature of the damage caused by 
a collisiog renders a ship legs able to resist the force of a gale, then 
the defendant Will be liable if the ship is driven ashoreeby a storm.” > 


* | The contingency which causes the ulterior harm may be the 


action of some third party. If the defendant runs the plaintiff 
down and the plaintiff is struck by another car while lying in the 
roadway, the defendant would clearly be liable for the ulterior 
harm. American and Canadian courts have also held defendants 
liable for property stolen from unconscious victims,” and there is 
little doubt that an unconscious victim is exposed to a special risk 
of robbery. °As regards supervening medical negligence, such 
English authority as exists seems to be against liability,"! though 
here again American and Canadian courts have held the original 
wrongdoer liable.*? Liability ought to turn on the nature of the 
supervening negligence and its relation to the original injury. If 
the plaintiff is scalded in hospital by an improperly-stoppered hot- 
water bottle, the original wrongdoer ought not to be liable. But 
if the defendant seriously injures the plaintiff’s leg and surgical 
negligence is responsible for his losing a leg that with care would 
have been saved, then the defendant ought to be liable. Whatever 
the position as regards supervening medical negligence, it is, at any 
rate, clear that if ordinary medical treatment of an injured person 
causes harm, because of some unusual condition which could not 
have been detected, the original wrongdoer will be liable for it.** 

The abnormality of the contingency which causes the ulterior 
harm is probably no bar to liability if the plaintiff is in fact exposed 
to a special risk of harm from contingencies of that sort.*4 A person 
who negligently starts a fire would, it is thowght, be liable for any 
spread of the fire, whether it is caused by a normal breeze or by 
a quite extraordinary gale. Similarly, if infection enters a wound, 
it is probably irrelevant whether the infection is a common of 
exceedingly rare one. 

The special risk of ulterior harm that a person is exposed to 
often arises from some action taken by the plaintiff himself, or 


19 The Despatch (1860) 14 Moo.P.0. 88. See also Leyland Shipping Co., fid. v. 
Norwich Union Fire Insurance Society, Lt. [1918] A.C. 850. 

80 Prosser, Law of Torts, Qnd ed., 141-142; Patten v, Silberschein [1986] 3 
W.W.R. 169. Contra: Duce v. Rourke [1951] 1 W.W.R. 805 (N.S.). 

81 Hogan v. Bentinck West Hartle Collierres, Lid. [1949] 1 All E.R. 688. 

%3 Wright, Cases on the Law of Torts, 2nd ed., 482-486; Prosser, Law of Torts, 
2nd ed., 230. 

a3 ao v. Liverpool Derricking ¢ Carrying Co. [1986] 3 All B.R. 899, 402 (per 

reer L.J.) 

84 The American cases seem to support this suggestion: see Prosser, Law of 
Torts, Qnd ed., p. 278, where he stresses the importance of special 
susceptibility. i i 

85 Tn The Despatch (1860) 14 Moo@.C. 88, where a damaged ship wps driven 
ashore by a storm, the court did not concern itself with the question whether 
the storm was abnormal. In the American case, Johnson v. Kosmos Portland 
Cement Co., 6 Cir, 1088, 64 F.2d 193, the defendants negligently left explo- 
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some third persone after the event which the defendant’ ought to |, 
have guarded against. The rescuer, for example, is exposed to risk ° e, 
only because she undertakes the rescue. The rule hére seems to be ° 

that the defendant is liable if the action taken is a reasonable ° . 
response to the actual situation brought about by his negligence * 

and if the response exposes the plaintiff to a spetial risk of harm. 

The response may be that of the plaintiff or some third party, and . À 
it may range from a purely instinctive reaction, such as clutching 


at a person threatened with injury or throwing away a squib, to . 
a considered judgment of the best course of action in a certain 
situation.** E ° ° 
The ‘‘ rescue cases ’’ are good illustrations of this principle. The e ° e 
risk taken must not be disproportionate to the harm which the ° 


rescuer seeks to avoid. These cases are sometimes gaid to turn on 
the foreseeability of the rescuer’s intervention, but it is impossible 
to accept this explanation. Let us suppose that I take an in- 
experienced boy climbing in a remote region where I have no reason 
to expect any other person to be within many miles of us. By my 
negligence I get the boy into a perilous position from which I am 
unable to extricate him myself. Suddenly, another climber appears 
and is injured in rescuing the boy. It is very difficult to believe 
that the courts would dismiss the rescuer’s claim against me on 
the ground that I could not have foreseen that he was likely to 
come on the scene. If the outcome turns, as suggested, on the 
reasonableness of a person’s response to the situation which actually 
- confronts him,*’ foresight of the likelihood of a rescuer is 
irrelevant.¢*° It would be relevant only in a case where a person 
puts himself in peril im considering whether a duty is owed to others. 
The common-sense notion underlying these “ response” cases 

is that the defendant, in a broad sense, made the actor respond as 
he did. This is particularly obvious in those cases, like Scott v. 


86 See Scott v. Shepherd (1778) 2 Wm.Bl. 892; Brandon v. Osborne, Garrett & 

f Co. [1924] 1 K.B. 548; Jones v. Boyce (1816) 1 Stark. 408; Clayards v. 
Dethick (1848) 12 Q.B. 489; The City of Lancoln (1889) 15 P.D. 15; The 
j Oropesa [1048] P. 82; Haynes v. Harwood [1985] 1 K.B. 146; Hyett v. 
G.W. Ry. [1948] 1 K.B. 845; Ward v. T. E. Hopkins & Son, Ltd. [1950] 8 
. All E.R. 225; Canadian Pactfic Ry. v. Kelvin Shipping Co. (1927) 188 L.T. 
369; The Genua (1986) 155 L.T.°486; The Gusldford 11856) P. 864; Summers 
v. Salford Corp. [1948] A.C. 288; Halestrap v. Gregory [1896] 1 Q.B. 561; 

D'Urso v. Sanson [1980] 4 Al E.R. 26. 

In many of these ‘‘ response '’ cases the courts have cited with approval , 
the dictum of Lindley LJ. in The City of Lincoln (1889) 16 P.D. 15 at 18° 
that “reasonable conduct is part of the ordinary course of things." 

87 Cf, the rules cone the duty to mitigate damages. On the relation of 
remoteness and the duty to mitigate, see Mayne & MoGregor on Damages 
(12th ed., 1961), 62-85. 

88 " Danger invites rescue. The of distress is the summons to relief. The 
law does not ignore these reactions of the mind in tracing conduct to its 
consequences . . . The risk of rescue, Æ only it be not wanton, is born of 
the occasion. The emergency begets the man. The wrongdoer may mot have 
foreseen the comeng of a deliverer, He is accountable as if he had": 
Qardozo J. in Wagner v. International Ry. Co., 282 N.Y.Rep. 178, 180 (1921) 
“(italics supBlied). »This pgssage waa, cited by Willmer Ism n Ward v. ° 
T. E. Hop £ Son, Lid. [4959] 8 AlleE.R. 225 at 241. 
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Shepherd” whereethe response is wholly instinc$ive. The response 
is in fact, in a certain sense, causally dependent on the defendant’s 
original negligence, and he is liable for it in the same way-as he - 
would be liable for consequences which are causally dependent in 
the physical sense, as where a row of skittles is knocked over. This 
common-sense notion explains and justifies two recent decisions in 
which defendants who seriously injured people were held liable for 
their deaths when they committed suicide as the result of their 
injuries.*° 

The courts are likely to insist on a fairly close temporal sequence 
between the original and the ulterior harm in order for the defen- 
dant to be liable for the latter. Though there are practical reasons 
for this, it also probably accords with ordinary causal notions. A 
person who loges an eye or a leg in an accident will be exposed to 
special risks for the rest of his life, yet few would say that the 
original wrongdoer’s negligence was the cause of some misfortune 
which occurs ten years later, even though it is attributable to his 
disability. An Australian court has held that a defendant who 
negligently fractured a person’s leg was liable for a refracture 
which occurred during convalescence when the plaintiff slipped off 
a chair on which he was placed.* This is as far as, and possibly 
further than, most courts would be prepared to go.** Limitation 
of actions and the rule against successive actions on the same facts 
limit the practical importance of such problems. 


Nervous SHOCK 


Injuries attributable to shock present no special problem, where the 
shock is caused by or follows some direct impact. Abnormal 
susceptibility in such a case is no bar to recovery. But fear of 
fraudulent claims, difficulties of proof and reluctance to place too 
heavy a burden on human activity, have made the courts cautious 
in allowing recovery for injuries caused by shock where there has 
been no direct physical harm. Most American courts do in fact 
insist on some impact as a condition of liability.°* Though the 
scope of liability in English law is still uncertain, thè general effect 
of the cases seems to be that liability in negligence is limited to 
cases where the plaintiff suffers shock through fear of injury either 


8® (1778) 2 Wm.Bl, 892. 

o9 Pigney v. Pomnter's Transport Services, Ltd. [1967] 2 All E.R. 807; Cavanagh 
v. London Transport Exeoutive, The Times, October 28, 1958. 

91 Pishlock v. Plummer [1950] 8.A.5.R. 176. 

92 In Nolan v. Dental Manufacturing Co., Lid. [1068] 2 All E.R. 449 at 454, 
the plaintiff, having lost an eye in an accident for which the defendants were 
held responsible, suffered further injuries before trial through not being 
accustomed to avoid objects on his left as he passed them. Counsel for 
the plaintiff seems to have conceged that the defendants were not liable for 
the farther injuries, though Paull J. held that the risk of such furthet injuries 
was a factor to be taken into account in assessing damages for the lost eye, 

98 The ‘impact’ requirement was held to be satisfied ın a case where a circus 
harse evacugbed its bowels mto the plaintiff's Jap: Prosser, eLaw of Toats, 
2nd ed., 178-179, e * ° 
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to himself or to sope person specially related to kim.” In practice, 
recovery seems to be confined to injuries caused by fright.” ' 

It is a mistake to try to explain these limitations on causal e 
grounds. Fright does not embrace every case where shock may* 
be expected to cause, and does in fact cause, injury. If a woman e 
becomes ill on hearing that her child has been killed by the defen- 
dant’s negligence, or on seeing her child’s body recovered from a 
trench, we cannot adequately explain the denial of any remedy 
to her on the ground that the defendant did not cause her injuries 
or that her injuries were unforeseeable, in the extended sense in 
which advocates of the foresight principle contend that consequences 
are foreseeable.** These limitations on liability for shock, like e 
many other limitations on the scope of liability for negligence, can 
only be explained as resting on considerations of poljcy.*” 

This does not mean that causal problems may not arise in 
those cases where liability in negligence for nervous shock is recog- 
nised. The shock may, for example, have unexpectedly grave 
consequences because of peculiar susceptibility. If so, the defen- 
dant will be liable for them under the talem qualem rule.** So, too, 

a problem of ulterior harm would arise if a person were to suffer 
injury in trying to rescue a woman who swoons through fright 
caused by the defendant’s negligence. Here again, the element of 
shock is unlikely to affect the operation of the rules discussed earlier. 


LIABILITY FOR PECUNIARY Loss 


Liability for pecuniary loss caused by negligence is also subject to 
special limitations which cannot be explained on causal grounds. 

If the damage suffered is purely pecuniary, it is of course ex- 
ceptional for there to be any liability at all in negligence. Insurers, 
wives, partners and others who suffer pecuniary loss as the result 
ef physical harm negligently inflicted on another person have no 
remedy against the wrongdoer.** The only exceptions of any prac- 
tical importance are actions for loss of services and consortium, 


94 Dulieu v, White & Sons [1901] 23 K.B. 669; Hambrook v. Stokes Bros. 
[1925] 1 K.B."141; Bourhill v. Young [1948] A.C. 92; King v. Phillips [1958] 
1 Q.B. 429; Dooley v. Cammell Laird ¢ Co., Ltd. [1951] 1 Lloyd's Rep. 271. 

35 Owens v. Liv IL Corpn. [1989} 2 K.B. 804, which extended hability Peyonā 
injuries caused by fright, can hardly survive the criticism of it by the House 
of Lords m Bourhill v. Young [1948] A.C. 92. In Schneider v. Bisovitch 
[1960] 2 Q.B. 480, there was impact and a breach of duty was made out, 

sc The Court of Appeal in Hambrook v. Stokes Bros. [1925] 1 K.B. 141 and 
King v. Phillips [1958] 1 Q.B. 429 thought that there would be no liability 
in neghgence for shook caused by hearing of an accident. 

97 “' The refusal to recognise such indirect shocks is not based on the argument 
that such a consequence 18 not reasonably foreseeable, but ia justified on the 
ground that the law must draw a line which is ẹ practical one for ordinary 

urposes '’: Goodhart (1044) 8 Cam. L.J. 265 at 273. 

98 Hambrook v. Stokes Bros. [1925] 1 K.B. 141; Dooley v. Cammell Laird ¢ 
Co., Bid. [1951] 1 Dloyd e Rep. 271; Richards v. Baker [1948] 8.A.8.R. 245. 

98 Simpson v. Thomson (1877) 3 ARP Oss 279; Best v. Samuel Fos & Co., Ltd. 
[1952] A.C. 716; Burgess v. Florence Nightingale Hospital [1955] 1 Q.B. 
#49; Cattleev. Stockton Watsrworks Co. (1875) L.R. 10 OP. 458; Spcidtd o 
Anonyme de Remorquage alice v. Bapnetts [1911] 1 K.B. 248. 
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_ which are® historical anomalies, and the statutery remedy under 
+ the Fatal Accidents Acts. , 

If pecuniary loss is suffered by a person physically injuréd, in , 
“his person or property, the loss is taken into account in assessing 
edamages for the injury done, but here too there are limitations 

on liability which*are not genuinely causal. The rule seems to be 
that the defendant, in such a case, is liable only for those items of 
pecuniary loss which follow in the ordinary course of things from 
the injury.’ He is therefore liable for medical expenses and loss 
of earnings in the case of personal injuries and for loss of profits if 
he damages a*profit-earning chattel. But he will not be liable 
for any unusual item of pecuniary loss or expense incurred through 
peculiar circumstances, such as the plaintiff’s lack of funds.” 

In the light, of the limited protection of pecuniary interests by 
the law of negligence, it is not difficult to understand why the 
courts have refused to extend the talem qualem rule to pecuniary 
loss. There may be no end to the financial ramifications which 
result from physical harm. In commercial matters we must as 
a rule look after ourselves, and it is doubtful whether commercial 
morality would sanction a rule which treated a negligent defendant 
as a virtual insurer against the risks of what may from the outset 
have been a financially hazardous enterprise. There is also not 
the same practical difficulty in differentiating between various items 
of pecuniary loss as there is in differentiating between normal and 
abnormal items of physical harm. 

Liability for pecuniary loss in negligence, when it exists, seems 
to be governed by exactly the same rules as claims for pecuniary 
loss in contract, and in view of the overlap Between contract and 
tort it would be remarkable if the law were otherwise. Though 
the concept of a reasonable man exploring the consequences is 
highly artificial, as we saw earlier, and therefore inferior to the’ 
“ ordinary course of things’? formula, this is a head of liability 
that may be conceded to the supporters of the foresight principle. 


INTERVENING Acta 


The rules considered earlier make it unnecessary to devote special 
treatment to the effect of intervening acts in remoteness problems. 

Most of the cases involving intervening acts have been concerned 
with causal relevance. It was suggested earlier that these present 
no special problem.‘ Those which do not involve causal relevance 
would seem to be covered by the rules governing liability for ulterior 
harm.’ The defendant will be liable for harm caused by an inter- 
vention if the plaintiff is exposed to a special risk of harm from 
1 The Argentino (1888) 18 P.D. 191;0(1889) 14 Ap "Phe 519; The Greta Holme 

[1897]aA C. 596; The Edison [1988] A.C. ca he Kate [1809] P. 165; The 

Racine [1006] P. 278; The Harmonides [1908 


2 The Edison [1983] A.C. 449. 
e 3 In the cases referred to in note 1 above no ae is drawn be ige Habibty 


in contract, and tort. 4 Supra, p. upra, p- 
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interventions of hat sort or if the intervention is a°reasonable |, 
response to the situation wrongfully hrought about by the’ defen-+ 
dant. Otherwise he will escape liability. A motdtist who runs a ° 
person down would not, for example, be liable for further injuries? 
caused by a workman dropping a tool on the plaintiff’s head whiles 
he is lying in the roadway, whether the tool is dr@pped intentionally, 
negligently or by accident. To establish liability one would need 
to show that the workman dropped the tool because he was startled 
by the sound or sight of the accident. 


THE UNFORESEEKABLE PLAINTIFF ® 


The decision of the House of Lords in Bourhill v. Young® is 
regarded by some’ as having established the rule that a negligent 
defendant can never be liable to a plaintiff outside the area of fore- 
seeable risk. Though this conclusion is expressed in terms of 
absence of duty, rather than remoteness, and is therefore consistent 
with liability for unforeseeable harm suffered by a foreseeable 
plaintiff,’ it is only to be expected that advocates of the foresight 
principle should lay great stress upon it. Denial of duty is, after 
all, only a juridical technique for stating a conclusion: every limita- 
tion on negligence liability can, if one wishes, be stated in terms 
of absence of duty. In substance, the unforeseeable plaintiff rule 
denies liability, in certain circumstances at least, for unforeseeable 
harm, and therefore is clearly relevant to the general issue of 
remoteness. 

Though there are certainly dicta in Bourhill v. Young? which 
lend support to the ‘ area of risk ’’ doctrine, it is difficult to accept 
that English law has in fact committed itself to this rule. Bourhill 
v. Young was a claim for nervous shock, liability for which is, as 

ewe have seen, subject to special limitations, and this feature of the 
case can hardly be ignored in interpreting the judgments. Though 
it was said by some members of the House of Lords that the fish- 
wife in that case, some distance away from the collision on the far 
side of a tragn-car, was outside the area of foreseeable risk and 
therefore owed no duty of care by the negligent motor-cyclist, this 
can hardly be taken to mean-that she would not have had a remedy 
if a wheel had come off one of the colliding vehicles and had struck 
her after rebounding from the face of a building.’° Nor can we 
be certain that she would not have recovered for nervous shogk 
itself if the wheel, in such a case, had narrowly missed her and 
the shock was caused by fear of injury to herself. In fact, her shock 
resulted merely from hearing the sound of the accident, and from 


6 [1948] A.C. 02. 

T 6g. éhe Privy Council in The Wagon Mound [1061] A.C. 888 at 426. 

8 As Lord Wright thought in Bourhtll v. Young [1943] A.C. 92 at 107-110. 

9 [1948] A.C. 92 at 98-09 (Lord Thankerton), 102 (Lord Russel, 104 (Lord 

e Macmillan, 111 (Lord Wnght), 117 (Lord Forter). 

10 Denning Ẹ.J. in King v.ePhillps [1058] 1 Q.B. 429 at 489440, thought that © 
she wopld certainly have recovered in sëch a case. 
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.„. seeing the “blood if the road, and it is difficult to avoid the con- 
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*clusion that this was the crucial feature of the case. One is under 
* no duty to avofd upsetting others by loud noises and*the sight of 


blood. It was suggested earlier that liability for nervous shock 
*seems in fact to be confined to injuries caused by fright. 

Apart from otfer objections, the “area of risk” doctrine is 
hardly consistent with some of the results favoured by supporters 
of the foresight principle. The Privy Council, in The Wagon 
Mound,™ seems to have thought that the extent, as opposed to the 
kind, of harm need not be foreseeable,’ and this view is also sup- 
ported by Dr. Wiliams.: The “area of risk” doctrine would exclude 


© this concession to common sense if the plaintiff, or one of the plain- 


tiffs, is outside the area of risk. It would also exclude any 
application of the doctrine of transferred negligence, which Dr. 
Williams would also allow in a qualified form.** 

There is of course a quality of high artificiality in the notion of 
a reasonable man defining the area of risk affected by his activities. 
If the government prohibits the export of ginger beer, are we to 
suppose that an Italian lady who finds a decomposed snail in one of 
a few bottles which find their way abroad would be denied a remedy 
on the ground that she was outside the area of risk? Or that, when 
a wheel comes off a vehicle and runs freely down the road, that there 
is some radial limit, founded on foresight, beyond which liability 
will not follow the wheel? The ‘area of risk ” doctrine is not one 
of the finest flowers of our jurisprudence. 

Lord Atkin’s famous ‘‘ neighbour’ dictum in Donoghue v. 
Stevenson, which was taken, in Bourhill v. Young, to support the 
doctrine, was put forward as a general explan&tion of the scope of 
negligence liability, i.e., foresight of risk gives rise to a duty, not 
as a negative test limiting liability to those within the area of risk. | 
The whole question is confused, as Dr. Williams recognises,** by a 
failure to distinguish between duties of positive action (i.e., liability 
for omissions) which are always owed to specific people and duties 
which attach to active conduct, which are owed to people at large. 

The only case since Bourhall v. Young in which the Parea of risk” 
doctrine has been invoked to deny liability is King v. Phillips," 
also a claim for nervous shock. In other cases where the doctrine 
might have been expected to defeat a claim, lip service to it has 


- been preserved only by attributing quite extraordinary foresight to 


thé defendant. 


11 [1961] A.C. 888. 

13 77 L.Q.R. 187-190, 1938-197. 14 Ibid. 187. 

15 [1082] A.C. 562 at 580, 10 77 .Q.R. 187-188. 

17 [1058] 1 Q.B. 429. 

18 ¢.g., Carmarthenshire C.C. v. Lems [1055] A.C. 549. Romer L.J.pin the 
Court af Appeal, thought that ‘' almost superhuman vision '' would have been 
required fo foresee the accident for which the defendants were held liable by 
the House of Lords. Another mode of escape from the ‘‘ area of risk '' doctri 
ig tə say thasea duty 1s owed to ang person who might h y to be at a 
certain point: see Farrugia v. G.W e Ry. [10479 2 All E.R. 565 at 567. 


12 At 416, 426. 
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° Contract AND Tort 


There is a long line of authority for the view that qontra¢t and tort pi x 


are governed by the same rules of remoteness,” and there is little, 
doubt that this is so.7° Many have thought that this throws doubt 

on the Polemis rule, on the ground that it clearly conflicts with the" 
rule in Hadley v. Bawendale.”’ But this conflict is apparent rather 

than real. 

Hadley v. Bawendale and nearly all the leading cases on remote- 
ness of damage in contract have in fact involved claims for purely 
pecuniary loss. Since the primary function of the Jaw of contract 
is to secure economic expectations, this preoccupation with liability 
for pecuniary loss is not surprising. In such cases liability is 
limited to those items of pecuniary loss which follow in the ordinary 
course of things from the breach.** In other words, the rule is the 
same as that which governs claims for pecuniary loss in negligence. 

It is of course well established that damages for physical harm 
may be awarded for breach of contract, if the breach does in fact 
cause such harm, Though the cases and textbooks do not expressly 
distinguish between claims for pecuniary loss and claims for physical 
harm, it is reasonably plain from what the courts in fact do that 
claims for physical harm in contract are governed by the same rules 
of remoteness as claims for physical harm in negligence. The 
Great Lakes case,?* which was discussed earlier, was a claim in 
contract for physical harm and seems to be a straightforward 
application of the rule that a defendant is liable for all harm caused 
by the operation of an event (i.e., the breach) on unexpected con- 
ditions existing at the time.** Re Polemis itself has been regarded 
by some as a claim in contract, and it is difficult to believe that the 
form of action could have affected the outcome. Innumerable 

eclaims have been brought for physical harm caused by breach of 
express or implied terms in contracts for the sale of goods and they 
have always been dealt with in the same way as claims in negligence, 
with which they have often been coupled.** There seems to be no 
reported instance of a claim in contract for physical harm caused 
by *the operation of the breach on existing conditions failing 
because the damage was not-foreseeable. Though section 58 (8) 
of the Sale of Goods Act provides that the measure of damages for 


19 The cases are listed in Salmond, Torts, 12th ed., 741. 

20 The effect of the so-called ‘‘ second rule” in Hadley v. Bazendale (1854°9 
Exch. 841, is outside the scope of this brief discussion of remoteness in con- 
tract and tort, since it haa no bearing on the alleged conflict between Re Polemis 
and Hadley v. Bazendale. 

41 (1854) 9 Exch. BAL. 

24 Cheshire & Fifoot, Law of Contract, 5th ed., 498-612. 

33 See Hart & Honoré, Causation in the Law (1959) 281-287; Porter, § Cam.L.J. 
185-489. 

a (1924) 41 T.L.R. 21 (P.C.). oe 

25 See also Vaile v. Hobson (1988) 149 L.T. 288, where it was said, in holding 
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a ° 
°.. breach of ‘warranty of quality is prima facie the @lifference in value 


of the geods (i.e., the measure of pecuniary loss), this has not 
prevented the courts from awarding the tort scale of*damages for 
physical injuries caused by breach of warranty.” 

Further discussion of the rule of remoteness in contract is out- 
side the scope of this article. But there is reason to believe that 
problems of ulterior harm in contract are governed by the tort 
principles discussed earlier, both as regards exposure to special risk 2* 
and the effect of a reasonable response.” In a recent case,*° a local 
authority was held liable for injuries suffered by a lady who tried 
to climb out ofa public lavatory in which she was locked in breach 
of contract, on the ground that it was a not unreasonable thing 
for her to try to do in her predicament. 

e 


CONCLUSIONS 


Looking back over the development of the law of negligence in 
recent years, one is struck by the unfortunate results which have 
followed from exaggerating the importance of foresight in negligence 
problems. Four landmarks stand out: the attempt of Lord Atkin 
in Donoghue v. Stevenson** to rationalise the scope of negligence 
in terms of foresight; the “farea of risk” doctrine invoked in 
Bourhill v. Young **; the foreseeable possibility / probability distinc- 
tion adopted in Bolton v. Stone **; and now the foresight rule of 
remoteness adopted by the Privy Council in The Wagon Mound.** 

The objections to Lord Atkin’s generalisation are well known 
and need not be dealt with here. The factors that give rige to 
and limit liability for negligence are too complex to admit of any 
such simple explanation. Some of the objections to the “‘ area of 
risk ?” doctrine have been dealt with in this article.” The Bolton 
v. Stone distinction has been criticised elsewhere ** and seems ine 
fact to have been repudiated by the House of Lords in a later case.*" 
The harvest of The Wagon Mound is yet to come. 

Generalisations of the character found in the four cases men- 


tioned do not make the law more certain, but rathar the reverse. . 


As a guide for the uninitiated to the law of negligence, Lord Atkin’s 
** neighbour *” dictum is merely misteading. So, too, the foresight 
principle of remoteness, if adopted by English courts, will simply 


27 Cf. Wilson v. Rickett, Cockerell £ Co, Ltd. [1954] 1 Q.B. 594. 

a%eSee McMahon v. Field (1881) 7 Q.B.D. 501; The Wilhelm (1865) 14 T.T. 686. 

29 Banco de Portugal v. Waterlow ¢ Sons Lid. [1932] A.C. 452; Holden v. 
Bostock (1002) 18 T.L.R. 817; Dee Conservancy Board v. Connell [1928] 2 
K.B. 168; Le Blanche v. L. £ N.W. Ry. (1878) 1 C.P.D. 286. 

30 Sayers v. Harlow U.D.C. [1968] 2 All E.R. 842. The Court of Appeal held 
that nothing turned on whether her claim was regarded as being for breach 

. of contract or in tort for negligence. 

31 [1982] A.C. 562 at 580. b 32 [1948] A.C. 92. 

33 [1951]°A C. 850 at 861, 863, 865. 

34 [1961] A.C. 888. 

35 Supra, p. 85. » 

se “© The Tort of "Negligence ' (1958) Current Legab Probleths, 246-849. 

37? Carmarthegshire Co v. Lewa [10854 A.C. 549 Bt 565, 
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conceal from the Student the actual operation of ie law. “Tt can- 


not be seriously contended that the foresight principle will make ° i 


the outcome of disputes more predictable than in "the past. The, 
advocates of the principle are far from agreed on the effect it would” 
have. The borderline cases recorded in the reports will still come’ 
before the courts, and almost certainly be decided in the same way 
as before, whatever the received formula. As remarked earlier, 
the correct solution of a remoteness problem is felt rather than 
deduced from formulated principles. The rules discussed in this 
article are those which seem to underlie the actual decisions. It 
is not suggested that they are or should be consciously applied. 

It was said in The Wagon Mound that it is not ‘* consonant with 
current ideas of justice that, for an act of negligence, however 
slight or venial, the actor should be liable for all tHe consequences, 
however unforeseeable and however grave, so long as they can be 
said to be ‘ direct.’’?** One’s first reaction to this opinion is to 
wonder whether a jury, in The Wagon Mound, would have echoed 
this view on current ideas of justice. In a matter like remoteness 
of damage, it is difficult to assess the justice of any general rule. So 
much depends on the facts of each case and the circumstances of 
the parties. But one can still venture to doubt the superior morality 
claimed for the foresight principle. 

In considering whether the principle is calealated, as seems to 
be contended, to preserve a due proportion between fault and 
liability, it is important to bear in mind that the burden of liability 
which must be placed in the scales in any serious discussion of the 
subject is the actual, bill of damages that a defendant has to meet. 
Since all are agreed that foresight is irrelevant in assessing the 
measure of damages for physical harm, it must be purely a matter 
eof chance whether the size of the bill bears any relation to the 
defendant’s fault. It is still often cheaper to Kill than to 
maim. A momentary lapse in driving a car, or handling a gun, 
may result in a bill of damages of £20,000 or more, even under the 
foresight rules 

The foresight rule also takes no account of the heinousness of 
the defendant’s fault. Though instances of negligence vary greatly 
in their culpability, the foresight of a reasonable man, in theory 
at least, is a constant. A judge or jury is likely to be more ready 
to extend liability when the breach of duty is highly culpable. Jn 
this respect there is much to be said for a more flexible rule which 
would allow the court some discretion. 

Insurance against liability and the ability of an enterprise to 
shoulder a loss or pass it on to consumers are also factors which 
should, be taken into account in any serious discussion of the moral 
claims of the foresight principle. There is growing support for the 
view that enterprises should pay for the damage caused by their 
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inherent risks, which is in a sense part of theeeconomie cost of 


= carrying them on. Though the law lags behind popular opinion 


in this matter, bne can detect the influence of this notion of énter- 
"prise liability in the practical operation of motorists’, manufacturers’ 
*and employers’ liability, as well as in vicarious liability and the 
rule in Rylands V. Fletcher.” Standards of care are screwed up 
to such a pitch that all of us are negligent at some time. Luck, 
rather than care, keeps most of us out of the courts. The burden 
of liability would be intolerable, as some of the judges have recog- 
nised, without insurance against liability. In these circumstances, 
it is a little unfeal to aim at any balance between fault and the bill 
of damages. The question rather is whether the cost, through 
insurance, of indemnifying the victims of an enterprise would place 
too heavy a buaden on it. Fire is a known hazard of the commercial 
enterprise of carrying oil, and elaborate precautions are in fact 
taken. In The Wagon Mound, the defendant carelessly allowed oil 
to escape and the plaintiffs’ property, without negligence on their 
part, was damaged by burning oil. Even if the precise way in 
which the oil caught alight could not have been foreseen, it is not 
easy to see why the loss should fall on the wholly innocent plaintiffs 
rather than on the carrier who carelessly allowed the oil to escape. 
The foresight principle, as applied in The Wagon Mound, seems to 
involve the curious notion that a person contemplating an act of 
negligence is entitled to know in advance what the limits of his 
liability will be. 

One suspects that the outcome of The Wagon Mound may in 
fact have been influenced by the interval which elapsed between 
the escape of the oil and the fire breaking out? A distinction may 
be drawn between the act of allowing the oil to escape and the 
defendants’ conduct after the escape. Though negligent in respect 
of the escape, they were not negligent, in the light of what was 
then known, in taking no action after the escape to prevent injury 
to the plaintifis. Had they known that the oil was dangerous, they 
would have been under a duty to warn the plaintiffs, even if the 
escape had been blameless. On this reasoning, their immupity 
from liability could be founded, not,on lack of foresight before the 
escape that oil spread on water could be set alight, but on the fact 
that they took all reasonable care after the escape occurred. A 
sgmewhat similar problem would arise if a chemist carelessly sold 
some poisonous pills to a customer and then, finding this out, rang 
up the customer to warn him not to take the pills. The customer 
is then advised by a doctor friend that the chemist is mistaken 
and that the pills are not dangerous. He therefore takes some of 
the pills and dies: the chemist was right and the doctor wrong. 
Despite his original negligence, “the chemist would almost ceftainly 
not be liable for the customer’s death, even if it should turn out 
tbat the doctor’ 8 mistake was, for some reason, 8 a reaspnable one. 


39 (0866) IR, 1 Ex. 265; (1888) L.R. 3 HL. 880. * > 
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This suggestion regarding the importance of*the interval „Which 
elapsed in The Wagon Mound between the escape and the fire may ° 
+ be tésted by’ asking whether the result would probably have been, ° 
the same if the plaintiffs’ wharf had been immediately next to the’ 
defendants’ ship and the fire had broken out, in the way that it* 
did, before the plaintiffs became aware of the presence of the oil. 
Can we be sure that the Privy Council would then have thought 
that liability should turn on the foreseeability of the oil catching 
alight in the manner that it did? Suppose that oil is spilt on a 
quay and some of it runs into the sea. The oil on the quay is set 
alight by the defendant’s negligence and the fire “spreads to the 


oil on the water, damaging a ship lying at anchor. Are we to ® 


believe that the defendant’s liability stops at the water’s edge? 

Though we often speak of negligence as consisting of an act or 
omission, strictly speaking negligence is constituted by a state of 
affairs. If I leave a car without lights in a dark road, I am negli- 
gent throughout the time that the car is a danger to others, and I 
cease to be negligent when the sun rises. If we admit the notion, 
suggested above, that an original act of negligence can be “ cured ”’ 
by taking reasonable care afterwards to avoid its ill effects, it may 
be possible to explain the actual decision in The Wagon Mound on 
the ground that the defendants were not in fact negligent at the 
time when the fire broke out. 

Doveras Payne.* 
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«° NEW ANGLES IN THE ETERNAL 
HIRE-PURCHASE TRIANGLE 


AN interesting and potentially useful line of defence for the oppressed 
hirer was raised in the decision of Master Jacob in the case of 
Yeoman Credit, Lid. v. Coleman,’ which curiously seems to have 
passed unnoticéd. The hirer (the defendant) had arranged with a 
dealer to sell a second-hand car to the finance company (the plain- 
tiffs) who in turn had let the car to the hirer under a hire-purchase 
contract. Since the sum to be paid under this contract exceeded 
£800 the Hire Purchase Acts, 1988-54, did not apply. The report 
does not indicate whether any representations were made by the 
dealer to the hirer before the transaction, but the Master found 
that the car on delivery was in a poor, defective and deplorable 
state, not in good or proper working order and condition, and not 
of merchantable quality. The hire-purchase contract excluded any 
liability on the company’s part in respect of the condition of the 
car. The hirer refused to pay his instalments. The finance com- 
pany retook possession and sued the hirer for damages representing 
the difference between the hire-purchase price and the value of the 
car when it was repossessed. The finance company did not make 
any claim against the dealer, nor did they even communicate with 
him. They apparently believed that they had no claim against the 
dealer in respect of the condition of the car fof “ the company had 
entirely misconceived their legal rights against the dealer both 
under the Sale of Goods Act and under their Recourse agreement.” , 
The finance company lost their action on the ground that their 
failure to communicate in any way with the dealer amounted to a 
failure to take reasonable steps to mitigate the loss and damage 
occasioned to them by reason of the hirer’s breach of contract. They 
had two claims which they could have pursued, one againststhe 
dealer and the other against the hirer; their mistake had been to 
misconceive their rights against the dealer by not consulting him 
and finding out his attitude to the defectiveness of the car supplied. 
It was no answer for the company to say that the hirer had a right 
of’ action against the dealer for breach of warranty. That might 
be so; but it did not disable the hirer from contending successfully 
that the finance company should take reasonable steps to mitigate 
their loss. 


Himer’s RIGHTS “against THE DEALER ° 


Did the hiter have a remedy against the dealer? Generally there is 
eno coptract bggween the dealer and the hirer, singe theedealer selts 
® 
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the car to the hire-purchase company who in turn lets the canto the , 
hirer.under a hire- purchase agreement. In Drury v. Kictor Buckland, 
Ltd.? it was held that in the absence of an express warranty the.” 
hirer had no remedy against the dealer under the Sale of Goods, 
Act, 1898, since there was no contract of salegbetween the hirer” 
and the dealer. But the apparent harshness of this situation has in 
recent years been considerably modified by the notion of the some- 
what inappropriately described collateral contract or ‘“‘ floating 
warranty ’’? between the hirer and the dealer. In Brown v. Sheen 
and Richmond Car Sales, Ltd., Jones J. found that there was a 
contract between the hirer and the dealer. He said‘: ‘I find that 
the defendants gave a warranty as to the condition of this car; 
that the plaintiff was induced by the warranty to enter into the 
hire-purchase agreement; that the warranty was bfoken; and that 
the plaintiff suffered damage through the breach as he paid a larger 
sum under the hire-purchase agreement for the car than it was 
worth and he would have paid if the warranty had not been given.” 
This case was followed in Andrews v. Hopkinson® in which 
McNair J. found * that the words used by the dealer, “ It’s a good 
little bus; I would stake my life on it; you will have no trouble 
with it,’? amounted at least to a warranty that the car was in good 
condition and reasonably safe and fit for use on a public highway, 
and that the hirer acted upon this warranty in the sense that with- 
out it he would not have accepted delivery of the car or entered 
into the hire-purchase agreement. There may be an enforceable 
wartanty between A, the intended purchaser of a car, and B, the 
dealer, supported hy the consideration that B should cause the 
finance company to enter into a hire-purchase agreement with A, 
the intended purchaser. McNair J. adopted the reasoning of Jones 
*J. in Brown v. Sheen and Richmond Car Sales, Lid. (supra) and 
followed his own decision in Shanklin Pier, Ltd. v. Detal Products, 
Ltd” That was the case in which the plaintiffs, pier owners, per- 
suaded a third party to purchase the defendants’ paint on the faith 
of a statement made by the defendants to the plaintiffs that the 
paifit was suitable for a particular purpose. McNair J. said*: 
“ Counsel for the defendants* submitted that in law a warranty 
could give rise to no enforceable cause of action except between 
the same parties as the parties to the main contract in relation to 
which the warranty was given. In principle this submission seems 
to me to be unsound. If, as is elementary, the consideration for 
the warranty in the usual case is the entering into of the main con- 
tract in relation to which the warranty is given, I see no reason 


3 [1941] 1 All E.R. 269 (C.A.). ° 
s [1960] 1 All B.R. 1102. 3 
4 At p. 1104. . 
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why there’ may nôt be an enforceable warrant? between A and 
_B supported. by, the consideration that B should cause C to enter 
a contract with *A or that B should do some other act fôr the benefit 
ob A.” This principle has respectable authority in the words of 
*Lord Moulton in Heilbut, Symons and Co. v. Buckleton ° who said: 
“It is evident both on principle and on authority, that there may 
be a contract the consideration for which is the making of some 
other contract. ‘If you will make such and such a contract I will 
give you one hundred pounds,’ is in every sense of the word a com- 
plete legal contract. It is collateral to the main contract, but each 
has an independent existence, and they do not differ in respect of 
their possessing to the full the character and status of a contract.” 
The problem of collateral contracts was recently considered in 
an article by Mt. K. W. Wedderburn.'® He says: “The collateral 
contract is a well-known phenomenon where A gives a warranty, 
guarantee or promise to B in return for B making a particular con- 
tract with C.” He then suggests that until the terms of the hire- 
purchase are rendered certain, there can be no collateral contract, 
and that there can be no enforceable warranty until the hirer has 
actually accepted the hire-purchase company’s terms, a promise 
given by a potential hirer to a dealer that he will buy from the 
finance company being insufficient to bind the dealer. It is true 
that in Webster v. Higgin*' Lord Greene M.R. said: “At a 
subsequent date the hire-purchase agreement was signed and in 
my view the signature on that hire-purchase agreement was the act 
by which the defendant accepted the offer of a guarantee,” eand 
Evershed L.J. said**: “. . . the offer of that warranty being 
accepted by the defendant when he signed the hire-purchase con- 
tract.” But the consideration moving towards the dealer is the 


fact of being able to sell the car, not the fact of the potential hirer, 


concluding a hire-purchase contract with the finance company. The 
hire-purchase contract might be concluded before the finance 
company has purchased the car from the dealer, and such a trans- 
action would not in itself benefit the dealer. 

In Andrews v. Hopkinson (supra) it was also argued that aven 
in the absence of an express warranty given to the hirer by the 
dealer there was an implied warranty. This seemed to be difficult 
to sustain in the face of Drury v. Victor Buckland, Ltd. (supra), 
but McNair J., without deciding the point, said: “ Bearing in 
mind that the statutory implied warranty now embodied in section 
14 (1) of the Sale of Goods Act, 1898, was merely a modification 
of the long-existing common law in relation to sales, I feel there is 
much to be said for the view that in a transaction such as the 

® [1918] A.C. 80 at p. 47. s . 
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present, which tRough not in law a transactién of sale between 

the parties is closely akin to such a transaction, the court ought 
to imply such a condition or warranty if any contractual relation-, 

ship between the parties can in fact be established.” But the final 
phrase of the learned judge would appear to þe a contradiction 
because there is unlikely to be a contract unless there is a 
warranty. The two are one and the same thing. It is by the 
giving of an express warranty by the dealer in return for the 
consideration of the hirer’s procuring the hire-purchase company to 
purchase the vehicle that the enforceable contract comes into exist- 
ence. So it is submitted that this “implied warranty ” avenue 


is closed. Mr. K. W. Wedderburn in his article (supra) thinks ° 


that there can be no implied warranty given by the dealer, the only 
situation in which a collateral contract can be based upon an 
implied representation being where there has been an implied 
warranty of authority by an agent. 

But the doctrine of privity of contract is peculiarly ill-suited 
to the manufacturer-retailer-consumer chain and the dealer-hirer- 
finance company triangle. Is there any reason why the ultimate 
consumer should not be able to sue the manufacturer directly, or 
the dealer, namely, the real “‘ culprit,” in respect of an implied 
condition regarding the merchantability of goods? English law 
has had to utilise the law of negligence to provide a remedy for 
the ultimate consumer, but it is more limited in scope than an 
implied condition similar to section 14 of the Sale of Goods Act, 
1898. If the ultimate consumer were able to sue the manufacturer, 
this would deny the manufacturer the opportunity of excluding 
his liability by contract. But should the manufacturer be entitled 
to exclude his liability? It is often difficult for the ultimate 
*consumer to find out who the manufacturer is, but his remedy in 
contract against the retailer would still be available. 


k Finance Company’s RIGHTS AGAINST THE DEALER 
What rights has the finance, company against the dealer? In 
addition to the protection of the implied conditions under section 
14 of the Sale of Goods Act, 1898, the finance company frequently 


protects itself against default by the hirer by making a recourse . 


agreement with the dealer whereby the dealer either guarantees the 
performance by the hirer of the hire-purchase agreement or agrees 
to repurchase the goods. The liability on the part of the dealer to 
repurchase will normally only be enforceable if the hire-purchase 
company has terminated the hire-purchase agreement ** and is in a 
positidn to redeliver the goods.** ° 


1# Relrance Gar regter Lid. v. Roding Motors [1952] 2 QB. 544; [1052] 1, 
All E.R. #855 (C.A.). io 7 k 
16 Wathng Truste Ltd. v. Briffault Range Co., Ltd, [1988] 1 All EaR. 625 (C.A.). 
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. On what’ pringiple is the plaintiff obliged to mitigate, his 
* damage? Mr. J. F. Wilson says in his book Principles of the Law 
of Contract **: 

“< Since damages fqr breach of contract are compensatory and not 
vindictive, the injured party is expected to take any reasonable steps 
necessary to mitigate his loss. He is not allowed to claim compen- 
sation for any loss resulting from his failure to discharge this duty. 
The duty to mitigate is confined to such action as a reasonable man 
might be expecjed to take, and the burden of proving failure to 
mitigate lies on the defendant. There is, however, no duty to risk 
money in such an attempt, since such expenditure would be irre- 
coverable if the attempt proved unsuccessful.” A. G. Guest 1° says 
that the plaintif cannot claim to be compensated by the party in 
default for loss which is really due not to the breach but to his own 
failure to behave reasonably after the breach. He also says it is 
a question of fact in each case and not law. It is submitted that 
there is no “duty ” to mitigate, but that unreasonable behaviour 
by the plaintiff following the defendant’s breach of contract may 
lead the court to hold that some or all of the damage which the 
plaintiff attributes to that breach was in fact not caused by that 
breach. The classic statement of the law on this subject is that by 
Lord Haldane in British Westinghouse Electric Co. v. Underground 
Electric Railways when he said **: ‘‘ There are certain broad prin- 
ciples which are quite well settled. The first is that, as far as 
possible, he who has proved a breach of a bargain to supply what 
he contracted to get is to be placed, so far as money can do it, in 

as good a situation as if the contract had been performed. The 
fundamental basis is thus compensation for pecuniary loss naturally 
flowing from the breach; but this principle is qualified by a second, 
which imposes on a plaintiff the duty of taking all reasonable steps 
to mitigate the loss consequent on the breach, and debars him from 
claiming any part of the damage which is due to his i to take 
such steps.” 

Now what limits are there upon this ‘ duty ” to inves *In 
Jewelowskt v. Propp™ the plaintiff ‘was induced by fraudulent 
misrepresentations of the defendant to advance money to a com- 
pany on a debenture. When the company went into liquidation 
tht plaintiff did not recover his money in full. But he purchased 
the assets of the company from the receiver, which he sold at a 
profit. The defendant claimed that this profit should be set off 
against the loss suffered on the debenture. Lewis J. said: ‘‘ The 
duty of a person to minimise his damages is a proposition which is 
well known, but the question is*whether he must expend morey to 
enable htm to do so... a plaintiff who is claiming damages for 
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fraudulent misréPresentations cannot be called*on to spend, money 

to enable him to minimise the damages. It seems to me that such” 

a rule would be going far beyond the rule that’s plaintiff mus 
minimise his damages.”’ 

In Pilkington v. Wood the plaintiff purchased a property ont 
the advice of the defendant, his solicitor, and it subsequently came 
to light that there was a defect in title to the property which the 
defendant had negligently failed to discover. When sued for 
damages the defendant contended that the plaintiff should have 
mitigated his damage by suing the vendor on the implied covenant 
for title under section 76 of the Law of Property Act, 1925. 
Harman J. said: “I do not propose to attempt to decide 
whether an action against [the vendor] would lie or be fruitful. I 
can see it would be one attended with no little difficulty. I am of 
opinion that the so-called duty to mitigate?” does not go so far 
as to oblige the injured party, even under an indemnity, to embark 
on a complicated and difficult piece of litigation against a third 
party; . . . it is no part of the plaintiff’s duty to embark on the 
proposed litigation in order to protect his solicitor from the 
consequences of his own carelessness.” 

A further limitation of the duty is that there is no duty on the 
plaintiff to take a step which might endanger his own commercial 
reputation, e.g., by enforcing sub-contracts. In James Finlay & 
Co. v. N.V. Kwik Hoo Tong H.M.* the sellers were in breach of 
contract with the buyers who had resold the goods to sub-buyers. 
The sub-buyers refused delivery. The buyers by reason of a pro- 
tection dlause in their agreement with the sub-buyers could have 
compelled the sub-buyers to accept the goods or pay damages, but 
they declined to do so. The Court of Appeal held that the buyers 
were not obliged to force the hand of the sub-buyers since to do so 
would be to “ violate the standard of morality which should attach 
to an English firm of standing and would ruin their credit in 
India.’ a5 


s MITIGATION oF Loss BY THE FINANCE COMPANY 


Applying these propositions to Yeoman Credit, Ltd. v. Coleman 
(supra), what is it that the finance company failed to do? Master 
Jacob said that they misconceived their rights against the dealer, 
and failed to communicate with him. It is possible that the desler 
might have given full satisfaction if the finance company had 
approached him, particularly if he were anxious to retain his 
business connection with them. But suppose the dealer had refused 
to give any form of satisfaction at all? Would the finance company 
J 
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41 [1958] Ch. 770; [1958] 8 W.L.R. 522. .’ 
23 At pp. 777, 528, respectively. 
® Italics su supplied. 
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- have fies fulfilled their duty to mitigate, or does fhis duty require 
„them to ste the dealer under section 14 of the Sale of Goods Act, 
* 1808, and under "the recourse agreement. What litigation does not 
involve some financial risk, however promising the case? If it is 
Said that the finance company would injure their commercial 
reputation if it were known that they take action against dealers 
from whom they have purchased cars on which hirers are defaulting 
in their instalments, Yeoman Credit v. Coleman can be distin- 
guished from Finlay in that in Finlay it was suggested that action 
should be taken, against innocent sub-buyers instead of the guilty 
sellers, whereas in Yeoman Credit v. Coleman it is suggested that 
action should be taken against the guilty dealer instead of the 
innocent hirer. Commercial reputation cannot be injured by seek- 
ing redress agafnst the culprit who put defective goods on the 
market. Master Jacob thought that if finance companies were to 
sue dealers it would prevent dealers foisting defective cars on to 
members of the public. 

However, there are two cogent reasons for saying that the 
plaintiff finance company is under no duty to mitigate its loss. 
First, if the finance company has a choice of proceeding against 
two persons, surely it can never be a defence for one of those 
persons to argue that the finance company should have mitigated 
its loss by suing the other person. Why should the finance com- 
pany be penalised for exercising a choice to sue either the hirer 
for breach of the hire-purchase agreement or the dealer for breach 
of the Sale of Goods Act, 1898, and under the recourse agreement ? 
If a pedestrian is knocked down and injured by two independent 
tortfeasors on the same occasion he can sue either or both. Of 
course, a plaintiff cannot recover more than the sum total of his 
loss or injury by way of damages. A defendant cannot assert that 
the plaintiff should have sued another person because that other 
person is richer, or bears a larger share of liability, or is morally 
more reprehensible. 

Secondly, has the finance company any remedy* against the 
dealer under the Sale of Goods Act, 1898, anyway? Has the 
finance company suffered any loss’ by reason of the defective 
condition of the car? If a finance company purchases a car from 
a dealer for £400 and subsequently disposes of it to a hirer under 
a hire-purchase agreement for at least £400, what does it matter 
that the vehicle is unmerchantable and worth only £200? The 
company can sue the hirer if he defaults and so get its £400. Ifa 
buyer buys defective goods from the seller for 70s. a ton, and those 
goods are worth only 42s. 6d. a ton on the open market, but the 
buyer resells them for 65s. a toh, his damages are only 5s. a ton. 
If he resélis them at 70s. a ton his damages are nil.** Suppose the 


finance company, having the right to sue the hirer, finds that that 
e e eo e e . a 
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right is valueles8, because the hirer has disappeared, or has no, 
money, or is adjudicated bankrupt. Does this enable the finance’, 
company to*sue the dealer, since it is now faced with a real loss on” 
the hire-purchase transaction? The loss arises not from the defec- 
tive condition of the vehicle so much as the financial inadequacy’ 
of the hirer. If the hirer were in a position to sue the finance 
company for damages then it could be said that it has suffered 
a loss. But so long as the finance company has protected itself 
against the hirer, is there any reason why the dealer should not 
indirectly take advantage of this protection so as to argue that no 


loss has fallen upon the finance company by reason of the condition r 


of the car? 

The preceding paragraph has assumed that the hire-purchase 
company can recover damages in full from the?’ hirer, but this 
assumption may be open to question. The finance company let a 
car to a hirer under a hire-purchase agreement for £400. The 
agreement expressly excludes any liability on the company’s part 
in respect of the condition of the car. The car is in fact worth 
£200 at the time of the agreement, and by the time the hirer 
defaults it has depreciated in value to £150. The company retake 
possession of the car and sue for damages. Can they recover £50 
only, representing the depreciation in the value of the car, or £250, 
representing the difference between the sum which ought to have 
been paid under the agreement (£400) and the value of the car 
when repossessed (£150)? (Credit for money already paid under 
the* agreement will amount to the same in both cases.) In other 
words, is the measuye of damages directly inflated by reason of the 
initial defective condition of the car, or can it be argued that 
whereas the terms of the agreement prevent the hirer from suing 
the finance company for breach of warranty, there is nothing to 
prevent him from setting up the true facts regarding the initial 
value of the car when the company seek to sue him for damages? 
Is the company estopped from claiming full damages? In Yeoman 
Credit, Ltd. av. Coleman (supra) the finance company’s representa- 
tiv® was aware of the defective condition of the car when the hire- 
purchase contract was made; and the Master felt that it was unjust 
for the finance company to seek to recover damages from the hirer 
for a defect of which they had known all along and for which the 


dealer was responsible. Can the finance company be estopped frem ° 


relying on the contract price and the exclusion clause because their 

servants or agents knew of the defect? In the absence of any 

express representation can it be that an exclusion clause will cover 

unknown but not known defects? Will such an estoppel (if it 

exists) simply reduce the damages or will it prevent the hire- 

purchase company from succeeding at all, because they were aware 

of the defective condition of the vehicle ? 

° In Yeoman Oredit, Ltd. v. Waragowskt*" it wasekeld that whene 
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the finance’ company retook possession of and resokd a car, and then 


*” ssued the hirer for damages for breach, the measure of damages was 
* the originally Agreed hire-purchase price less the deposit,’ the 


"agcrued instalments and the resale price of the car. No reason 
efor the hirer’s breach was given to the court, so no difficulties 
arose over the condition of the car. 

Suppose the hire-purchase contract in Yeoman Credit, Lid. v. 
Coleman (supra) had been in the more customary form whereby 
the hirer agrees to pay a fixed sum representing one-half of the 
agreed hire-purchase price in the event of default and repossession 
of the car.** Can it then be said that there would be no duty to 
mitigate on the part of the finance company, since the hirer is 
liable for a fixed sum in damages irrespective of the condition of 
the vehicle, and the damages are not inflated or increased by reason 
of the defect? In other words, where general damages are claimed, 
the defect in the car increases those damages and it is unfair to 
foist this burden on the hirer when the dealer is at fault, whereas 
where fixed damages are claimed the defect is simply the reason for 
the breach but not a factor in calculating the damages. Of course, 
the hirer might default for reasons other than the condition of the 
car, for example, simply because of inability or unwillingness to 
pay. In such cases it would seem that there would be no question 
of the hirer suggesting that the finance company should mitigate 
its loss by suing the dealer. 

If the dealer has agreed to act as guarantor for the hirer under 
the hire-purchase agreement, then the finance company can sue the 
dealer as soon as the default of the hirer occurs. But a creditor 
may choose whether to sue the debtor or the Suarantor. 

Suppose the finance company precludes itself from suing the 
dealer on its contract of sale with him, either completely or, 
in respect of any difficulty arising out of the condition of the 
vehicle? Could the hirer still say that the finance company was 
still failing to mitigate a potential loss by voluntarily putting it 
out of its power to sue the dealer on the contract of sale? 

In Yeoman Credit, Ltd. v. Coleman (supra) it does not appear 
whether there was any enforceable warranty between the hirer and 
the dealer. On the basis that there was such a warranty, and a 
clear breach of it, could it be said against the hirer that just as he 
angued that the finance company should mitigate its loss by suing 
the dealer, so the hirer should mitigate his loss by suing the 
dealer? If the finance company sued the dealer there would be 


28 Whereas a sum in excess of one-half of the hire-purchase price payable in the 
event of default may be a penalty from which the hirer may be relieved 
(Cooden Engineering Co., Lid. v. Stanford [1058] 1 Q.B. 86; [1952] 2 All 
E.R. 915,(C.A.)), a sum payable on the termination by agreement cannot be 
a penalty (Campbell Discount Co., Ltd. v. Bridge [1961] 2 W.L-R. 596; 
[1961] 2 All B.R. 97 (C.A.)). Honesty does not always pay, See further 


© (1008) 24 M.IIR. 602-510 (G. H. L. Pradman). See also Aler v. Moore [1961] 
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no need to sue tive hirer. If the hirer sued the dealer h could pay 
the finance company. Is there any duty on a defendant to mitigate « 


his léss? se E 


PROTECTION FOR THE HIRER ° 


The judicial struggle to avoid the worst excesses of hire-purchase 
agreements has had some considerable success recently. It has 
been held to be an implied condition in a contract of hire-purchase 
that the goods hired are reasonably fit for the purpose for which 
they are hired, except where the defect was apparent and the hirer 
did not rely on the finance company’s skill and judgment.” In 
the same case the doctrine of the fundamental obligation to deliver 
the goods contracted for has been extended to differences in quality 
as well as in kind, and to cover an accumulation of defects which, 
taken singly, would not have satisfied this doctrine.” 

The burden of proof on the finance company in a transaction 
governed by the Hire Purchase Acts, 1988-1054, to establish that 
an exclusion clause has been brought to the attention of the hirer 
and its effect made clear to him, and that the hirer is estopped 
from relying upon the implied condition of fitness for the purpose 
for which the goods are required has been shown to be exceedingly 
dificult to discharge.** Finally we have this ingenious suggestion 
that the doctrine of the duty to mitigate a loss can be utilised to 
force the finance company to sue the dealer instead of the hirer. 
Recent retrograde steps appear to be the inability or unwillingness 
of the courts to extend the doctrine of penalty clauses to cover the 
terminatidn of a hirg-purchase contract by agreement as well as by 
breach *'; and the rejection of the argument that the dealer may 
be acting as agent for the finance company.*? 

« Meanwhile the cry for reform continues. Mr. G. H., L. Fridman 
urges that the Hire Purchase Acts, 1988-1954, should cover all 
hire-purchase contracts, and that the courts should adapt existing 
principles to grant relief in appropriate cases by way of castigating 
sums as penalties to cases where the contract is terminated by 
agreement.’ Mr. J. W. A. Thornely ** suggests that compensation 
should be statutorily limited te one-half of the purchase price, that 
the finance company which resells so as to recover more than the 
total purchase price should account for the surplus to the hirer, 


39 Yeoman Credit v. Apps [1061] 8 we m R: 94; [1961] 2 All E.R. 281; denaeed 
a ae) ao .L.R. 648-651 (G. H L. Fridman) and (1981) 77 D. Q.R. 827 
uest; 
50 Lowe v. Lombank, Ltd. [1960] 1 W.L. Pi Frit [1980] 1 AU B.R. 611; dis- 
cussed in 1960) 23 M.L. R. 445-446 (O. C, Giles). 
32 Campbell Discount Co., Lid. v. Bridge [1961] 2 W. LR. 596; [1961] 2 All E.R. 
T i saisongeed in (1961) 24 M.L.R. 0 (G. H. L. Fridman) and 111 


33 Campbell Discount Co., Ltd. v. Gall [1961] 2 WLR, 514: peer 2 All E.R. 
104; discussed at (1061) 24 M.L.R. 508-605 ( . L. Fridm 
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+. and should be required to remind the hirer of tie financial conse- 
e quencès gf terminating a contract by agreement. To enable the 


* hirer to bring retribution upon the offending dealer, he recommends 

e, ‘that the hirer should be given a statutory right to sue the dealer, 

eor the dealer should be deemed to be a party to the hire-purchase 

contract, or the &ealer should be deemed to have acted as the 
finance company’s agent. 

Another possibility that might merit investigation is an 
institution along the lines of the German supervision office to which 
all insurance companies are required to submit the clauses in their 

a policies for approval, Such a system applied to hire-purchase 
e contracts might quickly lead to some form of fair standard contract. 


Note: A gece of the points raised in this article were put to me by my colleague, 
Mr. Wilson, who is not, however, responsible for any of the views 
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THE CONTRACT OF EMPLOYMENT IN -` 


POLISH LABOUR LAW 


Everyone familiar with the problems of labour law is aware of the 
part played by the contract of employment in the body of its rules. 
The spread of contractual labour relations, and the social need to 
regulate their content and to impose some limits en the original 
freedom of contract in this field, may be said to have marked the 
first steps towards the creation of modern labour law as distinct 
from civil law. ý 

Later it developed and increased in significance along with the 
growing employment of hired labour in industry, and gradually 
came to be acknowledged as a separate branch of law with its own 
particular subject and certain methods of regulation peculiar to 
itself. In Poland, labour law is now looked on as one of the main 
branches of the law, and is taught as a compulsory subject in 
University Law Departments. 

The body of legal rules forming the system of labour law in 
modern countries is usually distinguished for great quantity and 
variety. Some of them concern labour protection, including safety 
regulations and industrial hygiene (the Factory Acts, in this 
country); some regulate the status of trade unions and the struc- 
ture of collective labour relations; some apply to wage regulation. 
The rules governing’ the employment contract, its formation, its 
duration and termination, as well as the mutual obligations of the 
contracting parties (the “‘law of master and servant,” as it is often 
called here) are, however, the core of every system of labour law. 

The content of these rules—the emphasis on the various rights 
and obligations of the parties and the scope of the limitations 
imposed by legislation and by collective regulations—is unquestion- 
ably the most characteristic feature of the whole labour law of any 
given country. In speaking of the contract of employment, there- 
fore, we cannot but form a general idea as to what the total 
labour-law system it is a part of, is like, what its fundamental 
premises and principal ideas are, and what social aims it envisages. 

Bearing these general propositions in mind, let us now turn to 
the problems of the contract of employment in Poland. What part 
does it play in the Polish labour relations system? To what extent 
is the content of the contract of employment regulated by 
legislation? What are the rules, governing its formation and 
termination? And to what specific rights and obligationg does it 
give rise? These are the principal questions I should like to discuss 
briefly, in general terms, without going into any detajjed description , 
of the lega? rules now inferce. œ 
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. Let us turn tê the first of the questions juff mentioned, that 
* is, what position the contract of employment has within the, legal 
K , framework of labour relations in Poland. The problefa confronting 
* us here is whether the contractual basis of labour relations can be 
* reconciled with the principle of economic planning, which demands 
centralised ein sed the proper use of labour resources. 

It has sometimes been argued, in point of fact, that in Socialist 
countries the contract of employment is bound to disappear, or at 
least lose its essential features, and be largely replaced by adminis- 
trative labour-direction methods. These opinions, however, are 
based on a very superficial analysis of the legal enactments and 

© social realities concerned. 

It is true that under our Constitution it is not only the right 
but the duty of every citizen to work. It would be quite wrong, 
however, to interpret this provision in strict legal terms. It merely 
expresses a principle considered fundamental in a Socialist society, 
namely, that each person ought to gain his or her livelihood by 
using his or her abilities in work, and not by deriving profits from 
the labour of others, 

This principle does not mean, however, that everyone must be 
an employed person. It does not exclude the possibility of being 
occupied as an independent craftsman or merchant or farmer, or in 
present circumstances as an entrepreneur employing a limited 
number of persons (not more than fifty). Still less does the 
principle in question imply any obligation to take up any particular 
jobs designated by the state authorities. 

Administrative labour-direction methods have, it is frue, been 
used in Poland; they were, however, justified by special circum- 
stances and have always been considered to be temporary measures. 
The reason for their use was the acute shortage of skilled labours 
particularly as regards higher engineering grades, which was largely 
caused by the war and was a serious obstacle to the progress of 
industrialisation. 

Under the Act of March 5, 1950, all students graduating from 
professional and higher schools, including universities, ‘vere 
required to do three years’ work eat jobs designated by bodies 
specially authorised to make decisions in this respect. This was 
an attempt to ensure an adequate supply of skilled labour for 

* updertakings and localities particularly short of it, and having 
considerable economic importance. 

Another Act passed at the same time endowed the state autho- 
rities (at ministerial level) with powers of pegging certain highly 
skilled workers (such as engineers, accountants and economists) 
to their existing jobs in profesgions vital to the national economy. 
Those concerned were thus deprived of their right to terminate 
their contract of employment by notice, for a period not to exceed 

e two years. Kxcessively rapid turnover in the vital professions was 
thus avoided and a stable lab@ur supply secured, It must be 
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e . 
stressed that und®r this Act the state authorittes had ‘no power 
to order the transfer of any workers. or employees frem their 
existing jobs to others, but were empowered oly to enforce 
prolongation of the current contract. : 

Neither of the two Acts I have mentioned is now in force. They 
were repealed in 1956, the growth in skilled-labOur cadres having 
rendered the previous emergency measures superfluous. 

No-one’s right to terminate the contract of employment he has 
entered into can now be limited. No young person graduating 
from professional or higher schools is now compulsorily directed to 
any given job. He or she may choose his or her Job freely, and 
the task of the schools is to assist such persons and to develop 
advisory services; for this purpose they usually keep in touch with 
prospective employers likely to be interested in the sapply of skilled 
labour of any given sort. 

There is also a policy of introducing special scholarships or 
grants involving a future obligation to enter into the contract of 
employment with a given institution or undertaking providing 
funds for the purpose. Such obligations, however, are merely 
binding in civil law, and have nothing to do with administrative 
labour-direction measures, which no longer exist. 

The contract of employment is now the sole legal basis of labour 
relations, except in the case of a relatively small group of persons 
elected as full-time official representatives of trade union, 
co-operative or other public organisations (the fact of election 
operates as the making of the contract), and of civil servants, who 
are appointed by thg state authorities. There is a marked tend- 
ency, however, to replace appointment by contract whenever this 
seems advisable, and to render the legal position of the two groups 
of civil servants (appointees and contractees) as similar as is 
possible. 

There are no legal regulations ordering or forbidding entry into 
any particular jobs, except for precautionary reasons. The right 
of the prospective employers to free choice as regards which 
employees they wish to engage is also in principle unrestricted. 
Certain exceptions to this concern the disabled and wrongfully 
dismissed. (I will return to this aspect later.) 

The employment offices (which correspond to the Labour 
Exchanges in this country) merely act as contact and advige 
agencies for bringing together employers with unfilled vacancies 
and workers seeking employment. No obligations arise as regards 
the formation of any given contract of employment. It is true 
that the employers are required to give notification of vacancies, 
but they are under no obligation tosaccept applicants submitted by 
the employment offices. . 

Thus employment in Poland is a voluntary contractual relation- 
ship. No, direct administrative steps are takeneto shape its 
structure in gccordance’ with tĦe requirements of the planned 
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econgmy. Only iħdirect means and methods arefused such as wage 

policies, ¢raining facilities, advice services, housing policies, location 
_ of industry with due consideration to the distribution of labour 
Resources, and so on. 

The results oktained in this way are not always satisfactory. 
We are suffering from difficulties closely connected with full 
employment, rapid progress in industrialisation, and a changing 
pattern of national social and economic structure. The labour 
turnover is still too high. It is still a too frequent occurrence for 
workers to leave jobs without due notice. These facts are receiving 
careful attention, and measures tending to reduce the present 
difficulties are gradually being put into practice. 

All the measures now being considered or currently in use, 
however, fall ‘within the sphere of the indirect methods I have 
mentioned. It is generally acknowledged that any reversion to 
administrative measures would aggravate rather than help to dispel 
the still existing difficulties. Methods of this kind may sometimes 
be of use if applied in a limited field as interim measures, but they 
cannot be regarded as a stable component of employment policy. 

If, then, the contract of employment governs the formation and 
termination of labour relations, how far does it influence their 
content? This is the next problem of which I wish to give a brief 
outline in the light of the legal enactments currently in force and 
of their application in practice. 

There is a strong tendency almost everywhere in the world 
today (almost everywhere, I should say, except in Britain) towards 
legal ‘regulation of the most essential terms and conditions of 
employment, by means of statutes or of legally binding collective 
agreements. The freedom of the contracting parties to settle these 
matters by mutual understanding is thus restricted, and the con% 
tent of the contracts they make is largely determined by the legal 
rules currently in force. It is noteworthy that most of these rules— 
or at any rate the most fundamental of them-—-take on the 
character of jus cogens and are of effect automaticallyy which means 
that any clauses in the contracts inconsistent with the provifions 
written into the statutes or collective agreements are deemed null 
and void and are automatically replaced by the latter. 

Legal enactments concerning the terms and conditions of 
employment are numerous in Polish law, and regulate nearly all 
matters of general importance. Hours of work are statute- 
regulated, as are the principles governing overtime work. This 
also applies to paid holidays and to the working conditions of 
women and juveniles. Statutory rules also determine in which 
cases a worker may be sumuearily dismissed, and the period of 
notice required for normal termination of an employment contract. 
The whole field of industrial hygiene and safety precautions algo 
e falls within the purview of statutes and subsłdiary *Jegislation. 

Wages and, salaries are for the nost part (for as 60 per cent. 
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of the labour forc¥) fixed by collective agreements, and by orders 
and regulations as far as the remainder are concerned. . 

In these cfrcumstances, would it be right to agree with those 
who argue that the contract of employment is more and more 
taking on the character of a contrat d’adhésion which the parties 
may simply agree to enter into without having any practical 
possibility of determining its contents on essential points? It 
would be beyond the scope of this exposition for me to attempt a 
full-length discussion of this particular problem, the significance 
of which is by no means confined to Poland or to any restricted 
group of countries. Let me, however, throw some light on the 
question by dwelling on one specific and essential aspect of it. 

The point in question (which has for some time been highly 
controversial in Poland) is that of how the binding fotce of the legal 
rules governing the terms and conditions of employment should be 
interpreted. Should they be taken as being so rigid as to exclude 
any departures from the terms prescribed by statutes and collective 
agreements, whether to the employee’s advantage or disadvantage ? 
Or should they be looked on as protective measures rendering 
ineffective (and tpso jure replacing) only those contract clauses less 
favourable to the employee, and leaving unlimited possibilities—as 
far as the law is concerned—for the parties to agree on more 
favourable terms and conditions of employment (such as higher 
wages, bonuses, longer paid holidays)? 

Until a few years ago there was a marked tendency to take the 
formér view, that any departure from the legal rules governing 
terms and conditiong of employment was illegal. This reflected 
the general idea that rigid regulation of wages, working hours, paid 
holidays and so on was necessary in a planned economy, and that 
no exceptions from the legal rules in force should be permitted. 
Particularly strong emphasis was laid on wages discipline, inter- 
preted as the duty of strict observance of the wage-rates fixed by 
state-issued orders and regulations. 

Nowadays» the need to maintain planning principles as regards 
wags is still fully recognised, but the attitude to the question I 
am dealing with has changed.* It is now accepted that particular 
undertakings should be allowed a certain latitude in adapting wage- 
rates to their needs and in securing bonuses by increased output. 

It is also now accepted that the employees, if acting in gogd 
faith, should not have to shoulder the consequences of any breach 
of the employer’s obligations as regards wages-fund regulations. 

Our courts now assume in principle, therefore, that terms of 
individual contracts of employment more beneficial to the employees 
than the general rules currently in force are valid. Persons acting 
on an employer’s behalf and deciding without due and sufficient 
reason to grant higher wages or salaries than those laid down in 
the collectife agreements or orders, may be held responsible gor so 
doing (that is, to say, they maf be sued for damages). This, 
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however, in no way affects the employee’s right É the wages settled 
by individual, contract. -The same principle, mutatis mutandis, 
applies to other terms and conditions of employment. From the 
legal point of view, therefore, statutory enactments and collective 
regulations shoulg be regarded as safeguarding minimum standards. 

In everyday practice, it is true, some of the statutory conditions 
are in general accepted by the parties and are included unaltered 
in the content of individual contracts of employment. It is also 
true that important improvements, as against the statutory con- 
ditions, are being introduced through collective agreements rather 
than individual employment contracts. There is always room for 
essential adaptations and improvements written into individual 
contracts, however, and the possibility of thus introducing them 
is more often made use of nowadays than it was some years ago. 

The terms and conditions of employment determined by the 
contract per se are recognised and protected by the courts and 
arbitration committees just as are those established by statute. 
Any attempt on the part of a given employer to violate these 
conditions entitles the employee concerned to sue for damages, and 
in practice the protection thus afforded to employees is proving 
effective. 

Let us now turn to the next aspect, that is, the problems 
connected with formation and termination of the contract of 
employment in Poland. 

There is not much to be said about the formation of a contract. 
The principles generally accepted in other countries apply in 
Poland. No particular form (that is, writtefi form) of contract of 
employment is required, except in certain cases, the most important 
of these being that of juvenile apprentices. Contracts may be 
formed for a fixed or undefined period; this is a matter to be 
freely settled by the contracting parties. 

A probation period, the maximum duration of which is limited 


by statute (one week for manual workers and three months for | 


others), may be agreed upon; within this period either party is 
entitled to terminate the contract easily, either without notice or 
at much shorter notice than that generally binding. 

The employer-employee relation is deemed to arise out of a 
contract on the date therein specified, even if its actual performance 
for some reason did not start at once. Wages are therefore due as 
from the date specified as the beginning of the contract, even if 
the employee, for any cause for which the employer is responsible, 
does not start working until later. 

Here the contract per se cgunts for more than actual perform- 
ance or.actual entry into the personnel of a given undertaking. We 
do not, that is, accept the ‘* Hingliederungstheorie ”’ (i.¢., the view 
that the mutmal rights and obligations ofeemployer afd employee 
arise from, the factual ‘integration ” “of the epployes, in the 
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enterprise), which Yormerly found wide currency ‘and still has some 


supporters among German experts. . 

The termination of the employment contract, eee brings , 
up far more important problems. In this field, new principles 
sharply differing from pre-war enactments and ,resulting practice 
have been adopted. 

These principles may be summarised as follows: 

1. Security of employment is to be guaranteed by legal rules, 
and employees are to be protected aie arbitrary 
dismissal. 

2. Trade unions are to exercise effective supervision of 
managerial decisions as to the termination of employment 
contracts. 

8. Workers wrongfully dismissed are to be entitled not only to 
damages but to reinstatement in the same undertaking from 
which the management dismissed them wrongfully. 

These three principles are fully embodied in the content of the legal 
rules as to summary dismissal, that is, the termination of the 
employment contract without notice. The Act of January 18, 1956, 
replacing the former rules dating from before the war, introduced 
an entirely new mode of regulating this matter. 

This Act provides that employees may be summarily dismissed 
only in certain specific circumstances explicitly laid down in the 
Act, the most important of which are: a grave breach of essential 
obligations, conviction for a crime of a kind to render further 
employment impossible, and, as far as circumstances beyond the 
employee’s control are concerned, prolonged illness (a minimum 
of three months, or six months in the case of TB or industrial 
diseases), and absence from work without due and sufficient reason 
for a period longer than one month. No person is to be summarily 
dismissed for any other reason not laid down in the Act. The 
general tendency underlying these provisions is that of reducing 
cases of summary dismissal to the smallest numbers possible. This 
is clear from the actual wording of the Act: a mere breach of an 
employee’s obligations does not suffice; it must be a grave breach 
and must affect essential obligations. 

Polish courts have accordingly adopted the view that summary 
dismissal should be regarded as a last resort to be used only after 
careful consideration of all the essential circumstances and én 
principle only when other means of improving the employee’s 
behaviour have failed. 

To safeguard security of employment more effectively, the Act 
of January 18, 1956, endowed the unions with special powers in 
this field. Under its provisions, noeemployee may be dismissed for 
a grave breach of essential obligations without the consert of the 
works council, which represents the union. The works councils 
are thus given i decisive voice in vital and delecate cases of 
summary eae one any decisions ‘in such cases taken by aera 
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without their cofisent are null and void (thaf is, without legal 
effect). o 

In shee A ioimstanets where summary dismiss&] is justified, 
such as conviction for a crime or prolonged illness, which do not 
as a rule involve such delicate and complex questions nor demand 
extensive investigation, the consent of the works councils is not 
required, but they must be consulted. 

Not only, however, do the trade unions safeguard the employees 
against wrongful dismissal, but the employees may also defend 
themselves by using the normal procedure for settling individual 
labour disputes. An employee who considers his dismissal to have 
been unjustified—even if it was agreed with the works council— 
may bring an action before the arbitration committee or the 
courts, as the tase may be, and it is open to him to claim not only 
damages but also reinstatement in his former post, that is, re- 
employment by the same firm as had previously employed him. 

Suit for reinstatement is one of the new legal institutions intro- 
duced by the Act of January 18, 1956. The main underlying idea 
was that mere financial recompense does not make up for all the 
hardship and loss inevitably caused by summary dismissal. 

An employee may have a particular interest in keeping his 
former job, on account of training facilities, opportunities for pro- 
motion, housing amenities, or many other important reasons. 
Sometimes it happens—in the case of professions requiring highly 
specialised skills—that it is not easily possible to find any equivalent 
to the job with the firm in question. 

There is also the matter of giving mora] compensation to an 
employee wrongfully dismissed, irrespective of indemnification for 
material losses. Security of employment in the same undertaking 
is also in principle, generally speaking, preferable to a change af 
job, which contributes to increased labour turnover. 

For all these reasons it was decided to impose on managements 
the obligation of re-employing persons wrongfully dismissed, if the 
court or arbitration committee so ruled. Empleyees claiming 
reinstatement are nonetheless entitled, in addition, to danfages 
covering a relatively long break inetheir employment (up to three 
months). 

However strong may be the arguments in support of this 
rangement, if the matter is carefully considered it cannot be 
denied that it is open to some criticism. A doubt, for instance, 
may arise whether re-employment of a dismissed person might not 
affect human relations in the undertaking in question, and whether 
it might not put the employee himself in a difficult position as 
regards the management, whase former decision has proved that 
they were unwilling to tolerate him as a member of the staff. 

This is certainly a serious argument and cannot be ignored. 
An inquiry into the practical operation of the re-employment clause 
would be necessary to establisl# whethe? the advqutagen. of such 
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restitution in fac® outweigh its possible disadvantages. i No, such 
research having as yet been done, it does not seem possible to come 
to any final cdnclusion on this point. 

At all events, it should be noted that court decisions as to” 
re-employment are quite frequent, and that, in itgelf, the possibility ° 
of such an order being made induces managements (and works 
councils) to consider any cases of summary dismissal with care. 

What I have been saying, however, is an insufficient explanation 
of the situation without some further remarks. We have hitherto 
been considering summary dismissal only, but there is another way 
of terminating the employment contract, the normal and most 
usual way, that is, by giving notice. 

The position of an employee thus dismissed is entirely different 
from that of a person discharged summarily. Ir this case his 
interests are to a large extent safeguarded simply by the observance 
of the period of notice, the minimum length of which is, as I have 
said, statute-regulated, and which usually enables the employee 
concerned to find another job before his current employment 
contract expires. 

There are, moreover, safeguards preventing notice being given in 
certain circumstances. No termination of contract, even by notice, 
is permitted during the annual period of leave, during incapacity 
for work owing to illness (not exceeding three months), during the 
period of military service, or, in the case of women, during 
pregnancy and maternity leave (on condition of three months’ 
previous employment in the undertaking in question). 

The possibility of terminating the employment contract by 
notice is also barred as regards an employee performing certain 
trade union duties (e.g., if elected to membership of the works 
eouncil). The standards of protection thus afforded are quite high. 
However essential all these restrictions may be, however, they 
apply only in the precise situations I have mentioned. Otherwise, 
notice may be freely given, and is effective regardless of works 
council conset or of any reasons given to justify the discharge. 
Such is the present situation as it exists de lege lata. The matter 
is, however, under discussion as regards future amendments, and 
controversial views are being expressed. 

It is often argued that free and uncontrolled termination of 
employment contracts by notice may result in social hardship and 
is not consistent with the right to work principle. It is also bound 
to diminish the significance of the compulsory reinstatement of 
employees wrongfully dismissed, which in present circumstances 
does not produce as far-reaching effects as might be supposed. It 
does not deprive the management cencerned of the right to dismiss 
the reinstated employee whenever they like, by giving him notice, 
provided that none of the special restrictions is REE ele to the 
case. ” . 

The jrade opion are ‘pressing fer the adtablichinént af done sort 
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of public control Sver the termination of employment contracts by 
notice. They bave, in point of fact, succeeded in introducing into 
many collective agreements provisions to the effect ‘that all cases 
of giving an employee notice are to be agreed upon with the works 
council. Legal eyforcement of such provisions, however, presents 
certain difficulties. They do not, at any rate, affect the validity 
of notice given without the works council’s consent. 

Those who do not favour such extension of the power of the 
works councils sometimes put forward other proposals. They 
suggest, for ingtance, that reasons for giving notice and rules as to 
the priorities for continuation of employment should be statute- 
regulated. It is sometimes argued, too, that more stress should 
be laid on combating the wrongdoings of some employers as regards 
giving notice. * 

On the other hand, however, opinions are expressed that 
encroachments on the management’s right to dismiss employees are 
already far-reaching, and that any further limitations should be 
examined with great care. Managements should not be deprived 
of the opportunity of pursuing a rational employment policy, which 
implies measures for getting rid of redundant, inefficient or unsatis- 
factory employees, and so on. Possible losses in this respect might 
outweigh the potential public gains perhaps attainable by extending 
safeguards against dismissal. 

This is, however, a debatable question, and it would be difficult 
to predict what arrangements may be adopted in future. The Jegal 
enactments now in force may be criticised as inconsistent and in 
some ways unsatisfactory. Imperfect as they are, they do reflect 
the idea that terminating a contract of employment involves 
complex problems which cannot be properly resolved by applying 
one single leading principle. What is being attempted is the 
reconciliation of high standards of safeguard, and effective trade 
union supervision, with the conservation of managerial responsibility 
for proper staff composition. It is no easy task to discover and 
apply a correct settlement in this regard. Our atterhpts may,not 
have yet been fully successful in laying the proper stress on each 
of these assumptions, but at least we have avoided over-simplifying 
the problem. 

„Let me add that all my observations up to now have been 
concerned with the termination of the contract by the employer. 
The right of employees to terminate employment contracts by 
giving notice is subject to no limitations, and no changes in this 
respect are under consideration. 

May I now turn to the lasts point I wish to outline? Let me, 
that is, try to point out some of the peculiarities of the rights and 
obligations of the parties to the employment contract in Poland, 
«as modified by the existing social structures I should lie to make 
it perfectlye clear that I do no? propose’ to aa the essential 
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features of Sociafist labour relations as such in a social or moral — wee 
context. a 

I am tackling a far more mọdest e, I Wish to explain | 
the legal consequences when employees are confronted, as employer, «* 
by state-owned undertakings integrated into theplanned economy. ° 
In other words, what are the legal consequences of the fact that 
employees are involved in production processes directed according + * 
to a centralised plan, the material results of which become public 
property ? 

It will be readily understood that in such cirgumstances the 
significance of certain of the obligations of the parties is enor- 
mously increased. Far greater stress may therefore be laid on 
them, which does not necessarily, however, mean any essential 
change in their content. 

Some of the obligations of the contracting parties, however, are 
modified not only in relative importance but also in content. This * ° 
observation applies to the regulation of such vital matters as 
employees’ inventions, clauses in restraint of trade, and paid 
holidays. 

The leading ideas underlying the regulation of the first of the 
issues just mentioned are that: (1) all employees’ inventions shall 
be used so as to bring the greatest possible gain to the national 
economy; and (2) the inventiveness of the employees shall be 
encouraged. 

According to these principles, whenever an invention arises out 
of work being done for or with the aid of a Socialist undertaking, 
only the “undertaking as such (and not the employee himself) is 
entitled to obtain a patent. The undertaking is consequently under 
obligation to make use of the invention in respect of which the 
*patent has been procured, and to enable other Socialist undertakings 
to do so also. 

This nationalisation (so to speak) of the employees’ inventions 
does not, however, mean that the employees concerned are deprived 
of due benefiés arising therefrom. First of all, they are entitled to 
cerfificates of inventorship (which have a moral significance), and 
to remuneration, the amount*of which depends on the economic 
value of the invention and on its scope of application. Secondly, 
they are entitled to claim technical and economic help on the part 
of the employer in completing their work on the inventions already 
conceived (the provision of the necessary equipment, assistance in 
making designs, documentation, and so on). Strong emphasis is 
laid on these obligations of the employers, and there is a wide- 
spread practice of creating voluntary organisations (clubs) under 
their auspices, to promote technical progress and rationalisation. 

Thirdly, it must be said—and here lies one of the unique 
features of the legal regulation of the matter in question—that all 
the princiyles I have just explained apply, mutatisemutandts, note 
only E a ons sensil stricto, *but also to improvements in the 
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technique or orgafiisation of production processé, not original in 
character but having a definite economic value. There is, of 


Ñ „Course, no question in such cases of taking out a patent, but the 


employees are entitled to certificates, to remuneration and also to 


* assistance in completing their projects. 


Much less is to be said about the next of the issues I have 
mentioned, namely, the clauses in restraint of trade (the 
** competition clauses,” as they have been called in our country). 
In the pre-war period, it was accepted that the employer, for the 
better protection of his interests, might restrain his employee from 
seeking employment with his trade rivals on termination of the 
current contract. Such restrictions were recognised as valid within 
certain limits and under certain conditions as regards the time- 
limit of the cl@use and remuneration for loss of wages or salaries 
during the period covered thereby. 

At present, the legal provisions concerning clauses in restraint of 
trade have not been formally repealed, but no use is being made 
of them. It is generally accepted that it would be inconsistent 
with the social structure of our country to impose any limitations 
of this kind on the employment of personnel according to their 
abilities. Also, there is no justification for such clauses, because 
socialist undertakings do not “‘ compete ” in the old sense, and have 
no trade secrets among themselves. 

Now, turning to the last point, namely, to the regulation of paid 
holidays, we also notice some essential changes as compared with 
the legal position which existed before the war. In Poland; the 
right to paid holidays no longer depends op a given ‘length of 
employment in a specific undertaking. In accordance with the 
continuity principle laid down by the Act of January 18, 1956, 
employment in various undertakings is considered as employments 
in a single undertaking as far as paid holidays are concerned, 
provided that there has been no break of over three months and 
that the employee has not been dismissed for a grave breach of 
essential obligations or has not himself terminated hig employment 
contract without due and sufficient cause (defined af a breach of 
obligation on the employer’s part orethe transfer of the employee’s 
spouse to a different locality). 

In all other cases (for example, termination of contract by the 
employer, under notice or summarily, on account of prolonged 
illness, or expiry of a limited-term contract), the various periods of 
employment in different undertakings are added together, and 
whatever employer (undertaking) is currently in contractual 
relationship with the employee, at the time when his entitlement to 
paid holidays arises, is under obligation to grant such holidays. 

This regulation is all the more important in that, under the legal 
rules now in force, the length of the annual paid holidays increases 

ecumulatively with length of service. Manyal workers are entitled 
to twelve working days leave after one year of make fittgen days 
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after three years and one month after ten years, These perjods of .,° 
service do not necessarily mean employment in a single under-° œ, 
‘ taking, but Åre to be understood in accordance with the principles, Š 
I have just mentioned. . 


The right to paid holidays is thus regulated with due regard to* 
the work done by the employee not for any individual undertakings 
(employers) but for the benefit of the national economy as a whole. . » 
This is one of the peculiarities of Polish labour law which is bound 
up with the country’s social structure. 
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= CARELESSNESS, INDIFFERENCE AND 


RECKEESSNESS: TWO REPLIES 


I 


Tae lawyer, faced constantly with the task of elucidating legal 
concepts, is grateful for any assistance which the philosopher can 
offer. It is pfe-eminently the latter’s province to map out the 
conceptual landscape of ordinary common sense which underlies 
the concepts with which the lawyer has to operate. Professor 
White’s discussjon,? therefore, of carelessness, indifference and reck- 
lessness is to be welcomed for the light it sheds on the problems 
concerning the legal concepts of negligence and recklessness. 

So far as ordinary language is concerned, he points out that 
while recklessness falls into the same category as indifference, 
carelessness does not. Recklessness is a form of indifference; care- 
lessness is not. Recklessness and indifference are both attitudes 
or states of mind; carelessness is not. This analysis is valuable in 
countering both the mistaken idea that recklessness is simply a type 
of carelessness and the fallacy that since carelessness is a state of 
mind, viz., inadvertence, there cannot be degrees of carelessness.” 

It is contended here, however, that his definitions of carelessness 
and recklessness are inadequate and to some extent inaccurate as 
definitions of these terms in ordinary extra-legal use. . 

e 


CaRELESSNESS 


“ Carelessness °” he defines as ‘‘ failure to give attention to, ande 
take precautions against, the risks inherent in the successful prose- 
cution of some activity.” * This definition is in some respects too 
narrow, in others too wide and in others yet again inadequate. 

This definition is too narrow in that it takes no agcount of the 
fact that words denoting carelessness are commonly teed to nfake 
two different types of assertion. (a) They can be used to criticise 
the way in which an action is performed. (b) They can be used 
to criticise not the performance but the performer himself. 

e (a) An example of the first type of assertion would be the 
statement “he played the piece of music carelessly.” In such a 
case we might speak of his careless performance and attribute the 
wrong notes to carelessness. There is no question here, however, 
of failure to attend to and take precautions against risks. The 
possibility of striking a wrong mote or not keeping the time is too 


1 (1961) 24 M.L.R. 592. 


2 This fallacy is neatly disposed of in Bite: ar ater Reo and Criminal 
Reshonmbality™ by H. L. A. Hart in *Oxford Eplays in Jurisprudence. 
3 Ibid. p. 598 a 
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harmless to justity speaking of risk in this conte&t. What is meant 
by describing the playing as careless „is that he does mot attend s 
to what he “is doing and try to ensure that he ‘plays the piece, 
correctly; and it is only in so far as the action is not well’ 
performed that the result is regrettable. s 

(b) A typical assertion of the second kind is “It was careless 
of you to do that.’? This second use of “ careless *’ differs from 
the first in two ways. In the first place we may say of a person 
that it was careless of him to do what he did, even though he 
performed the act itself carefully. It would, a example, be 
careless to continue shooting on the rifle range while the targets 
arè being changed, even though you shot very carefully. Con- 
versely, it is possible for an action, e.g., piano playing, to be 
carelessly performed, without it being necessarily*careless of the 
performer to do what he does. We should hardly say of the care- 
less pianist: “It was careless of him to play the piece like that,” 
unless perhaps it was a concert performance and we feel that we 
had a right to expect more for our money. Secondly, while the 
first use of the words denoting carelessness merely criticises the 
performance of the action, the second use criticises the performer 
himself and his general behaviour. Of the person continuing to 
shoot at the rifle range, but not of the careless pianist, we should 
say: “That was careless of you, you behaved carelessly, that was 
careless conduct on your part.” 

Now criticism of the performer himself and of his general 
behaviour i is much more serious than mere criticism of his perform- 
ance of an action. „It is restricted, therefore, to situations where 
the behaviour in question may or does result in injury or damage 
of some kind. Usually only when there is such risk of injury does 

ethe agent’s failure to take care incur moral blame. 

It is this second type of usage which is covered by White’s 
definition, and it is of course with this second use of the word 
** carelessness ° that the lawyer, like the moralist, is concerned. 
The lawyer ig not often interested merely in whether an action has 
bedh pn ed carelessly or not. Of course, if A is under contract 
to B to perform some action, ‘careless performance may not suffice 
to fulfil A’s obligation. In general, however, the law is concerned 
only with careless conduct which causes or is likely to cause harm. 
In tort the defendant is made to pay for his carelessness only if it 
causes damage to the plaintiff. In the criminal law, careless 
conduct, in those cases where it is punishable, is for the most part 
restricted to such conduct as is likely to cause harm, e.g., careless 
driving. In other words the lawyer asks the question: ‘* Was it 
careless of the defendant to do this?’’ rather than: “Was the 
defendant doing what he did carelessly ? ” . 

y The suggested definition, however, is not adequate to cover the 
second sebe of the tarm ‘‘ carelessness.” It is gue, as «Whites 
shows, that P) adequate definition cannot be given solely in terms 
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of inattention to tHe risks because a person may aftend to the risks 
* and still be careless if, for example, through laziness he makes no 


i „attempt to take the obvious precautions, Nor, on thé other hand, 


can a definition be given solely in terms of failure to take pre- 


*cautions because the failure may be due to a deliberate intention 


that injury or damage may ensue. A man may leave around 
unlabelled bottles of poison on purpose, intending that someone 
should be injured.‘ Accordingly White concludes that carelessness 
can only be defined as failure to give attention to, and take 
precautions agajnst the risks. 

It is not clear whether he is claiming that a person can only be 
said to have behaved carelessly if he both fails to attend to the 
risks involved in what he is doing and fails to take precautions. If 
this is the claifn, it does not accord with the way we normally 
speak. A motorist who fails to stop at a halt sign would be said 
to have behaved carelessly whether his failure was due to his not 
noticing it or to his merely not bothering to stop. Pollock was 
surely right that “ carelessness ° means “ failure to take precau- 
tions against harm.” Whether such failure is due to inadvertence, 
error of perception, miscalculation, laziness or even a deliberate 
decision to take the risk, is in general irrelevant for moral and 
legal purposes. The cause of the failure only becomes relevant in 
three cases. It is relevant if it shows (a) that the defendant could 
not help failing to take the precautions, or (b) that no one in the 
defendant’s position would be expected to take decease or 
(c) that the defendant deliberately abstained from taking pretau- 
tions with the intention of bringing about the harm. In A three 
cases criticism on the score of carelessness must be withdrawn. In 
cases (a) and (b) no blame can attach to the defendant because the 
omitted precautions were not such as the defendant ought to have e 
taken. In case (c) the defendant’s behaviour would be considered 
worse than mere carelessness, because he deliberately inflicts or 
tries to inflict injury. This distinction, though not always 
important in the law of tort where different degrees gf culpability 
are in general irrelevant,’ is vital for the criminal law wlfere 
carelessness is punished neither to the same extent nor with the 
same severity as intentional or reckless wrongdoing. 

The fact, however, that intentional must be distinguished from 
eateless wrongdoing need not force us to describe “ carelessness ”’ 
as inattention and failure to take precautions. We could adapt 
Pollock’s definition and say that it consists of “failure to take 


4 But im such a case would we talk of his failing to take precautions? Or 
would we rather speak of his sbajaming from taking precautions? Austin 
would describe such a case as forbearance, 4.8., a not domg with the intention 
of not*doing as contrasted with an omission which he defines as a not 
doing but without thought of the act which is not done. Austin, Lectures on 
Jurisprudence, 5th ed., p. 424. e , 

5 This" being 80, ‘there 1s no absurdity in the law's yefusal to distingaish between 
wilfal negligence and non-wiful neglid 


ence. 
h . \ 


nny 


b 6 
e 
e . ® š 
Ka 
e e 
52 , THE MODERN LAW REVIEW : Vor. 25 


precautions against harm, provided that such failure is not,due to ..° 


the defendant’s deliberately aiming at the harm.” . mo ne 
: This eménded definition, however, is too wide. It is not every 
risk against which a person is bound either morally or legallysto +* 
take precautions. Some risks are justifiedg While it would 
normally be careless of a non-driver to try to drive a motor-car, 
yet if this was his only way of escaping, say, from the path of an » 
oncoming hurricane, we should not criticise him on the ground of 
carelessness. Here the law reflects the moral judgment implicit 
in common sense usage and refuses to stigmatise as negligent a 
defendant who takes a justifiable risk.° In this regard, however, 
the law goes much further than ordinary language, being constantly 
involved in balancing the opposing interests of plaintiff and defen- 
dant. In negligence cases the courts are concerhed to estimate 
what the defendant could reasonably have been expected to do in 
the circumstances; and in assessing this they weigh the degree of 
risk and the magnitude of the harm against the burden which would 
be imposed on the defendant by his having to take precautions 
against the risk.” In all this the law is only reflecting something 
involved in ordinary talk about ‘‘ carelessness,” an important 
element omitted from both White’s and Pollock’s definitions. 

In law interesting questions arise over criminal and civil 
liability for negligent omissions. The general rule is that one man 
has no duty to take positive action to safeguard others against 
harm.’ A well-known example is that an adult is under no duty 
to rescug a child whom he sees drowning in a shallow pool of water. 
Being under no duty, he is neither criminally nor civilly liable if 
he does nothing. 

Now, it is frequently pointed out that here law and morals part 
company. Morally the adult would be blamed for not rescuing the 
child. The law, on the other hand, is concerned only to promote 
the virtue of justice and not that of charity. What is less fre- 
quently stressed, however, is that though law and morals part 
° company hege, law and ordinary language do not, for the law on 

negligent omissions mirrors ordinary language. The adult who 

abstains from rescuing the dřowning child may well have broken 

a moral duty, but we should hardly describe his behaviour as 

careless. Likewise the priest and the Levite in the parable of the 


e “A relevant circumstance to take into account may be the ımportance of 
the end to be served by behaving in this way or that”: Daborn v. Bath 
Tramways Motor Co., Lid. [1945] 2 All E.R. 333, per Asquith L.J. at p. 836 

7 * In every case of foreseeable risk, ıt is a matter of balancing the risk against 
the measures necessary to eliminate it, "; Latumer v. A.E.C. [1952] 2 Q.B 
701, per Denning L.J. at p. TLL. 

au If I want another person to come under a duty to me to do some positive 
act, the normal and natural way of ensuring it is to extract a vald promise 

° trom hime by contract, and in English law . . . this invariably means that I, 
must pay him money or “roney’s worth Me : Lawson, The Rational Stréngth of” 
Englseh Law, p- 115. 
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Good Samaritan, albeit they failed in their moral duty, could hardly 
, be stigmatised ag careless. - 

On the other hand there are cases where one person is bound 
toedo some positive act and where failure may render him civilly 
‘and criminally liable for negligence. The motorist who “‘ failed to 
keep a proper look-out, failed to give any sufficient warning of 
his approach, failed to brake, steer, swerve or otherwise manoeuvre 
his said vehicle so as to avoid colliding with the plaintiff °; the 
doctor who fails to visit a patient who is seriously ill; a father who 
fails to summoy medical aid for a sick child—all these would be 
negligent in law and would be described in ordinary language as 
careless. One way of dealing with such cases is to say that the 
omission makes the defendant perform an activity carelessly. The 
motorist drives farelessly; the doctor performs the activity of being 
the patient’s doctor carelessly; the father does the job of being a 
parent carelessly. Another way of looking at it is to say that it 
is only careless and negligent to omit some positive act when there 
is a duty to do the act, and to see what principle underlies the 
imposition of such duties in different situations. 

A definition of “ carelessness”? in terms of failure to take pre- 
cautions conceals this problem. For “ failure’? means more than 
mere inactivity or mere abstention. To talk of a person’s failing 
to do something is to attribute some shortcoming. If A’s house 
catches fire, B could only be said to fail to put the fire out either 
if he tried and did not succeed, or if it was his duty to put it out, 
e.g., as the fireman on duty. What would be interesting and helpful 
for the lawyer here would be some investigatign into the ‘question 
when inactivity and abstention qualify as failure, so that the 
common law on omissions could be compared with common sense 
and ordinary language. 


RECKLESSNESS 


White defines “recklessness ° as a form of indifference to the 
possible risks and consequences of one’s actions. ‘“‘ To pehave reck- 
lessly is to act not caring whether these consequences (i-e., probable 
evil consequences which the agent foresees) ensue or not.’ 1° 
This insistence that recklessness is a form of indifference leads 
him to side with Paul J., who followed the O.E.D. definition of 
* “ yecklessness ° as ‘characterised by heedless rashness,” and 
against Donovan J., who stated that the word in ordinary English 
meant “ careless,” “ heedless,” “inattention to duty.” 1! It also 


® “ The failure of a motorist to sound his horn at a crossing is not in this sense 
an omission. There is a duty-relationship between the motorist as a user of 
the road and other users, and his ognission 1s merely a careless performance 
of an act of commission, piz., driving the car"’: Street, The Law of Torts, 
2nd ed.,*p. 110, note 1. ‘‘ Most of the cases of apparent omission where there 
1B A duty to act are really cases of commission where the defendant has, 

t fia the dangerous situation "': Winfield on Togt, bth ad., p. a 

© Ibid. p. 596. 

11 See tbid. p. 604, note 10. ° ` ., 
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leads him to erlticise Glanville Williams for disfnissing as irrelevant ne? 


the remarks which judges sometimes make in caseg of alleged reck- 
lessness thét the defendant “did not care whether he caused” 
damage or not.” But surely this is too narrow a view of the mean- 
ing of “recklessness.” It is interesting to npte that one of thé 
definitions given by the Concise Oxford dictionary of “ reckless ” is 
** devoid of caution.”? 

White’s insistence that recklessness is a form of indifference also 
leads him to disregard the social utility of the act performed by 
the defendant. According to Glanville Williams the reason for not 
considering as reckless a surgeon who operates though he foresees 


.Ê 


the possibility of death is that he is performing a socially useful ° 


act. According to White the reason is that he is innocent of the 
charge that he does not in the least care whether regrettable results 
follow upon his action. 

With regard to “ recklessness ” the same sort of distinction may 
be made as was made in the case of carelessness. We must 
distinguish the assertion that an action was recklessly performed 
from the assertion that it was reckless to do what was done. If in 
an attempt to emulate William Tell, I were to practise shooting 
arrows at an apple on my son’s head, it would be generally agreed 
(a) that it was reckless of me to do this, but (b) that I was not 
shooting recklessly. In the case of the surgeon one could distinguish 
the situation where he operates recklessly (yanking the patient onto 
the operating couch, hacking with the scalpel, etc.) from the situa- 
tion where, though he performs the operation carefully and caring 
very much what the outcome may be, it is reckless of him to operate 
(e.g., because the patient is too weak for an anaesthetic and the 
operation is not necessary). Here though he does not operate reck- 
lessly, he behaves recklessly in operating; his conduct is reckless. 
The first type of assertion criticises the manner of the performance, 
while the second criticises the performer himself for his general 
behaviour. 

Now it ig the second type of assertion which is relevant for moral 
afd legal p ses, The first type of assertion does not necessarily 
impute any culpability. The card-player who gambles recklessly 
and the batsman who swipes recklessly do not necessarily incur 
moral blame. The second type of assertion (“‘it was reckless to 
gamble like that, to swipe like that ’’) surely does impute blame, In ‘ 
this sort of case the essence of the criticism is not that the agent 
does not care about the consequences but that he persists in behav- 
ing as he does in face of a very serious risk. In other words he 
takes a very serious risk which he should not take. What the 
lawyer is interested in is not whether the defendant cared about 
the consequences but whether or not he knowingly took a risk and 
whether to take this risk was quite unjustified in the circumstances. 


The quesfion whether dt was justified can only be answered by cone 


sidering the social utility of the defendant’s activity. A person who 
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°.. blows yp an aircraft and thereby kills the passengers is guilty of 
.° murder even though he fervently hopes that the passengers will 
escape injury.1? Surely here too the law follows ordinafy language, 
e. fo» we should ordinarily say that it was reckless of such a person 
to do what he did. , 
A person who behaves recklessly, therefore, in this second sense 
e . of the word, may, but need not necessarily, be indifferent to the 
consequences. Recklessness would seem more accurately to be 
described as one particular type of gross carelessness, i.e., the con- 
scious (as oppoged to inadvertent) running of a very unjustifiable 
tisk!) 14 
ee P. J. Frrzgeraup.* 


e * * * * * * 


THe lawyer’s hopes are aroused when he finds a philosopher turning 
his attention to legal problems. But the first essential is for the 
philosopher to find out what the legal problems are, and Professor 
White makes the elementary mistake of confusing popular and legal 
meanings. He sets out to establish the ordinary, literary or popular 
meaning of words like ‘‘ careless,” and then criticises lawyers for 
using and interpreting such words in a different meaning. But, as 
every lawyer knows, legal meanings differ, sometimes grossly, some- 
times subtly, from popular ones. When popular and technical 
meanings differ, the popular meaning has no intrinsic validity 
superior to that of the technical meaning; yet this ‘is what 
philosophers often suppose. There is no philosophical truth or ulti- 
mate verity residing in popular meanings but denied to technical 
meanings. Meanings are just meanings, current among different 
classes of people for different purposes. 

In general, the law tries to talk the language of laymen, for the 
reason that the law governs laymen and should therefore be made 
as intelligible as possible. But there are three main,reasons for 
the divergences that frequently arise. The first is thé need fora 
one-one correspondence between words and meaning if ambiguity 
is to be avoided. The second is the need to draw sharper lines of 
demarcation than popular speech provides. These two considera- 
tions influence the definition clauses of statutes. Unfortunately, 
12 ‘‘ Tf a person chose, for some wicked purpose of his own, to sink a boat at 

sea, and thereby caused the deaths of the occupants, ıt matters nothing 

whether at the time of committing the act he hoped that the people would be 
picked up by a passing vessel. e is as much guilty of murder, if the people 
are drowne , as if he has flung aa eae into the water with hs own 
hand’: R. v. Serne and Goldfinch 41887) 16 Cox C.C. 811, per Stephen J. at 
13 Boe the Judgment of Megaw J. in Shawinigan, Ltd. v. Vokins & Co., Ltd. 


[1961] 1 W.L.R. 1206. s 
i+ Note; I am ingebted to Mr. W. J. Rees, of the Department ofe Philosophy? 


° Leeds University, for reading this artjcle and fog ‘his helpful coments. ’ 
* y.a.oxon., Professor of Law, Universify of Leeds. ` ., 
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they have had “little effect upon the language ‘of the commpn law, . 


which allows words like “right” and “property ° an elasticity, 
of meaning that is subversive of legal certainty. 

The third reason for technical meanings is the need for reason- 
able conciseness of language. A definition clauge in a statute create’ 
an equiparation between a single word like “ street,” or a short 


phrase, and a lengthy formula which would otherwise have to be - 


employed many times in the body of the statute. Many legal con- 
cepts sre complex; they are represented by words which may also 
bear a popular meaning, but it cannot be assumed, that the popular 
meaning is exhaustive of the legal one. 


Words like “ careless,” “ negligent ° and “ reckless’? represent ° 


such complex concepts. When used by a lawyer, they stand for 
legal concepts, which must be examined and justiffed as part of the 
apparatus of the law. It is idle for a philosopher to suppose that 
he can criticise them by reference to popular meanings, unless of 
course his argument is that the law is becoming unintelligible or 
misleading by diverging from popular meanings. From some points 
of view it would, indeed, be better if the technical terms of the law 
were artificial constructs, not found in any popular use; but then 
it would be more difficult for the layman to acquire even a rough 
understanding of the rules by which he is bound. Since the mean- 
ing of legal terms usually overlaps with popular meanings, a layman 
teading part of the law can usually acquire some comprehension of 
what it is about, and this is an advantage that outweighs the dis- 
ad¥an that the layman who partly comprehends may 
mistakenly think that he fully comprehends. 

Had the lawyers expressed their concept of recklessness (con- 
scious negligence) by a made-up word like “‘ conchneg,’’ Professor 
White would not have supposed that he could have come in, as a 
philosopher, to tell them that they were wrong in their use of 
language. He would have seen that popular or literary meanings 
were not involved, and would have allowed conchnegness to be 
given a legg] content governed by legal or social necessities. Now 
tHe aR of the situation are as follows. We have a concept 
of intention, and we have a toncept of inadvertent negligence, but 
we need an intermediate concept creating a liability somewhere 
between the wide liability for wrongful intent and the more restricted 


liability for inadvertent negligence. This intermediate concept,’ 


which for the moment I shall continue to call conchnegness, is like 
intention in that the consequence is to a certain extent foreseen 
or contemplated (at least contemplated as a possibility), but like 
inadvertent negligence in other respects. Obviously, a negligent 
actor who foresees the possible consequence of his negligence is 
more reprehensible, and more like a deliberate wrongdoer, than one 
„who does not foresee the consequence. It is, therefore, reasonable 
“to place dis liability between that of the other twostypes ofe wrong 
doer. „Jn criminal law, there is ne general responsibility for negligent 
o ? ° 
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. damage, to ‘property, only for intentional damagé; but for this 


purpose we equate the conchneg damage with intentional damage, 
*both coming under the legal meaning of “ malice.” On the other 
Hand, some crimes, such as burglary and blackmail, are given a 
restricted connotatiqn which excludes conchnegness as such (at any 
rate in respect of the main consequence), and so can be committed 
only intentionally. 

If these propositions are accepted, let us examine Professor 
White’s arguments as applied to legal recklessness, which I have 
called conchnegness—never mind about recklessness in the popular 
sense. (1) He Bays that recklessness is ‘‘ indifference to the realised 
possible risks and consequences of one’s actions.” I agree that this 
indifference is almost always involved in legal recklessness, but to 
insist upon it in®the definition may cause difficulty. A throws a 
stone at B, realising that he may hit C who is standing next to B, 
though hoping that he will not—indeed, if he wishes to hit B he 
must to that extent hope that the stone will not hit C instead. This 
is legal recklessness; I would call it recklessness in the popular sense 
as well, though I do not reck about that. Professor White may 
reply: ‘ Well, A was indifferent to the risk of hitting C, in the sense 
that he preferred to run this risk rather than give up his purpose 
of trying to hit B.” This is true, but why raise the question of 
interpretation when you can avoid it by defining recklessness 
differently ? 

(2) Professor White says that recklessness is a frame of mind, 
whereas carelessness is a failure to take precautions. But as lawyers 
we need a word for the failure to take precautions which is ‘coupled 
with advertence to risk. If Professor White does not like our using 
the word “ recklessness ”’ for this, it is a pity, but we have no better 
word available. 

Professor White’s discussion of ‘‘ carelessness”? is nearer to the 
needs of the lawyer, but there seems to me to be a contradiction 
in his text. Recklessness, he says, is ‘‘ indifference to the realised 
possible risks and consequences of one’s actions.” <A man in such 
a frame of mind will doubtless be negligent or caréless in Ms 
actions.” From these two sentences it follows that in Professor 
White’s view you can be careless although you realise the possible 
risks. But he says that “‘ ‘ carelessness ° is failure to give attention 
*to, gnd take precautions against, the risks inherent in the successful 
prosecution of some activity.” How can you be said to fail to give 
attention to risks if you bring them into your contemplation? 
Surely, it does not matter for carelessness whether you attend to 
or contemplate the risks or not; the essential question, at any rate 
for legal purposes, is whether it was reasonable for you to go ahead 
with your.conduct in the circumstances. (Or, in the case of omis- 
sions, whether it was reasonable for you not to do something.) The 
mweason why Professor White brings ip the words, “‘ to give*attention” 
to” is that he wants to cut out istention. ° But (1) the words cut 
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* 
BARRISTERS (QUALIFICATION FOR OFFICE) Act, 1961 


` Tms statute,’ of two sections only, one of which is the short 

title, must be one of the shortest Acts of Parliament, and for most 

of the speakers who took part in the discussions upon it during 

* its progress thrdugh the legislative machine its importance is 

e Ħ ə measured by its length. Nevertheless it may well prove to have 

« substantial significance, and is in any case of interest to the legal 
profession. e 

Its object is the simple one of enabling a barrister who requires 

e as qualification for promotion to some office a prescribed period 

of time since his call to the Bar to count as part of it any period 

before his call during which he was in practice or employment as a 

solicitor. The promoters of the Bill, which was a private member’s 

Bill, explained that they had in mind no more than the removal of 

an injustice, in that it has for some time been the rule that a 

solicitor who requires a prescribed period of service as a solicitor in 

order to qualify for some position may count towards it the time that 

he had formerly been in practice as a barrister,? which they said 

made it only fair that a barrister who had been a solicitor should 

receive similar treatment. Lord Mancroft, indeed, in moving the 

second reading of the Bill in the House of Lords, said he*did not 

think it would have much practical effect. Yet it is obvious that 

it will make it much easier for solicitors to achieve promotion to 

the judiciary which has certainly been difficult for them in the 

past. Indeed, it will become possible to indicate to a solicitor of 

judicial timbre, of whom there are many in his profession, that if 

he chooses to cross over to the Bar, promotion is waiting for him. 

There have, “of course, during recent years been obvious signs 
of pressure on’ the authorities to throw judicial offke open &o 
solicitors, though there is not much sign at present that it is making 
much headway.* However, the new Act may in typical English 
fashion prove to be the indirect response by providing the thin end 
-of a wedge, later to be driven home, and thus it may prove more 
revolutionary than Lord Mancroft anticipated. 

It may also turn out to be a step in the direction of a closer 
integration of the two branches of the profession, if not of fusion 
itself. Several speakers indicated that they considered it ‘ds part 
of a movement of this kind, refgrring particularly to the current 


19 & 10 Eiz. 2, 0. 44. 
2 This is now provided by the Solicitors Act, 1967 (6 & 6 Eliz. 2, c. 27), s. 82. 
, The question was discussed in the House of Lords on Nowmber 93, 1961, in® 


. the CSmmittee Stage of the Crnminal JuStice Admjåıstration Bill, &.L. Parl. 
Deb., Vol. 288, cols, 961-084. s ` ., 
. 59 ° . 
. a ° N 
R oo: 7 E 
5 ° e . * ee, 
» è ° . . . e e 
6 ° e Oe ee n bd 


60 THE MODERN LAW REVIEW Vor.°25 
e e 
. e 


negotiations towards a uniform system of legal education, par- . 


ticularly in relation to the professional examinations. . Clearly ife 
members of*the solicitors’ branch are in effect té be much more ° 
frequently promoted to the bench it will be valuable, if pot 
necessary indeed, that they should be better acquainted with the 
rules of evidence than they are encouraged to be by the present 


examinations for the solicitors’ profession. Thus the Act may , 


assist to secure a successful issue of the negotiations just men- 
tioned, and in this way again achieve by indirect means results 
beyond those anticipated by its sponsors. 


C. 


INDECENCY wira CHILDREN Act, 19607 
e 
Surcipe Act, 1961? 


In 1958 the Society of Public Teachers of Law submitted a 
Memorandum to the Lord Chancellor setting out the case for the 
appointment of a Criminal Law Reform Committee.” In February 
1959 a standing committee, known as the Criminal Law Revision 
Committee, was appointed “fto examine such aspects of the 
criminal law . . . as the Home Secretary may from time to time 
refer to the Committee, to consider whether the law requires 
revision, and to make recommendations.” In the short period of 
its existence the Committee has made two reports, both of which 
haye been implemented by legislation. 

In itp First Report + the Committee considered the gap in the 
law relating to indecent assaults against children which was dis- 
closed in a number of recent decisions.© The effect of those 
decisions was, that there could be no indecent assault unless there 
was some show or threat of force to the victim. Section 1 (1) of 
the Indecency with Children Act, 1960, which came into force on 
July 2, 1960, is designed to close this gap. Henceforth, it will be 
an offence for any person to commit an act of gross indecency with 
og towards p child under fourteen years of age, or to incite a child 
of that age to such an act with him or another person. The 
maximum penalty for conviction on indictment is two years’ 
imprisonment (6 months or £100, or both, on summary conviction). 


The section will accordingly protect young children who are used , 


in any way for the purpose of gratifying the sexual desires of 
another person. The main purpose of the section is to protect 
children who may be invited to do indecent things the nature of 
which they do not fully understand. Although it is recognised 
18 & 9 Eliz. 2, c. 38. 
29 & 10 Ehz. 2,c. 60 


3 4 J.9.P.'T.L. (w.8.) 281-239 (December 1968). . 
4 Indecency with Children. Cmnd. 885 (August ee 


© 5 Fatrclough v. Why [1951] 2 AN E.R. 884; y. Burrows [1952] 1 aay E.R. 
58n.; B.P.P. v. Rogéty [19638] 1 W.L.R. foli; (10587 2 All BRR. 644% 
Willaame V. prdbs [1958] Crim.L. RP 127. e 
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es. 
that somè children may reach a high degree of mfturity in these 


*" matters’ before the age of fourteen, the Committee recommended 


that the age of stxual capacity for boys be adopted, antl applied to 
girls as well.* 

» Section 1 (2) of the Act, which makes the spouse of the accused 
a competent witness for the defence or prosecution on a charge 
under section 1 (1), is identical with section 89 of the Sexual 
Offences Act, 1956, and constitutes a further addition to the 
Criminal Evidence Act, 1898.” The Act also increases the maxi- 
mum penalties for offences against girls under thirteen to seven 
years in the caes of attempted incest and attempted unlawful 
intercourse, and to five years in the case of indecent assault.* A 
serious defect of the Act is the absence of any provision enabling 
the jury to find the accused guilty of an offence under section one 
on a trial for indecent assault. 

The Suicide Act, 1961, will be received enthusiastically by all 
who have pressed for this long-awaited reform. The campaign for 
the abolition of suicide and attempted suicide as criminal offences 
has been carried on from several quarters for many years, and 
although it would be unfair to single out one body as deserving 
special recognition, it is perhaps not out of place to mention the 
contribution made by the Wolfenden Committee on Homosexual 
Offences and Prostitution,” which brought home to the general 
public the almost axiomatic proposition that not every sin should 
attract the sanctions of the criminal law. 

The first important consequence of the abrogation *° of the rule 
of law which makes suicide a crime is that an attempt to*commit 
suicide will no longer be an offence. Since prosecutions for 
attempted suicide have long been considered to have positive 
harmful effects upon the defendants, many medical practitioners 
were reluctant to report cases which came to their knowledge. In 
some cases, this prevented the patient from obtaining proper 
institutional, treatment, and the lingering fear of detection and 
prosecution hampered other forms of treatment. The Act should, 
therefore, encourage the wider use of existing facilities in the 
future.‘ The second important consequence of the abolition of 
suicide as a crime ig that benefits under policies of assurance will 
no longer be unenforceable on the grounds of public policy.** It is 


“6 Parlament recognises an earlier age of maturity in the case of girls by 
treating offences against girls over thirteen more lightly than those against 
younger children, Cf, Sexual Offences Act, 1956, s. 6 and Sched, IT: item 
10 and (b). 7 See Cross (1961) 24 M.L.R, 82. 
8 


» 2 ® Omnd. 247 (1957). 
10 Suicide Act, 1961, s. 1. 


11 The arguments for continuing to treat attempted suicide as a crime have 
become even less convincing after tHe overhaul contemplated by the Mental 
Health Aet, 1959. 

13 Overruling Beresford v. Royal Insurance Co., Lid, [1088] A.C. 586. It ıs to 
be hoped that the House of Lords will not regard suicide as harpfol to the» 

© moralewelfare ofthe para and therefore contfary to public pglicy! See 
Shaw v, D.P P. [1061] 2 W.L.R. 912; p1961] 2 AT E.R. 446, i . 
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true that such*benefits may not be recoverable under the terms aie 
of the contract, but the insurance companies are moving towards `` , 
- the ‘adoptiof of a more liberal policy, and they are* unlikely to take ° y 
any retrograde steps in this respect,’ gin aAa 
Section 2 of the Act creates the new offence of aiding, abettings 
counselling or procuring the suicide of another or an attempt by 
another to commit suicide, and imposes a maximum penalty of | , 
fourteen years’ imprisonment. Baroness Wootton of Abinger dis- 
liked the inclusion of the word “‘ counsels’? on the ground that it 
might extend liability to persons who merely acquiesced in 
another’s intention to commit suicide and took no*steps to prevent . 
it." The word was allowed to remain on the Lord Chancellor’s e ¢ e 
assurance that “ counselling ” requires some clear positive element e 
on the part of the accused.*® Section 2 (2) provides that if, on a 
trial for murder or manslaughter, “it is proved that the accused 
aided, abetted, counselled or procured the suicide of the person in ¢ 
question, the jury may find him guilty of that offence” (italics 
supplied). The wording of this subsection is unfortunate, although 
the intention is fairly obvious.’* It could, however, mean that the 
accused is nevertheless liable to conviction for murder or man- 
slaughter. It is not known why the draftsman did not employ the 
form of words found in other Acts which deal with cases where 
the evidence eventually points to some other crime.” The new 
offence will be triable only at assizes, and any prosecution must be 
undertaken with the consent of the Director of Public Prosecutions." 
‘Although the Act is a most welcome piece of reform, it is to be 
regrettefl that the Committee’s terms of reference were not more 
widely drawn, so as to permit a consideration of the entire law 
relating to suicide. Apart from the situations which fall clearly 
e within the Act, the law is still rather untidy and uncertain. If A 
kills B, at B’s request, A is guilty of murder ™ unless there is a 
suicide pact between A and B, in which case A is guilty of man- 
slaughter.*° If B is killed by C, at the instigation of A or with his 
assistance, A may be guilty of murder (if there is no suicide pact), 
nfanslaughter (if there is a suicide pact between A and B or between 
B and C), or an offence under section 2. This raises an interesting 
question of relativity.” Does A aid and abet the suicide of B, 
or the murder or manslaughter by C? The Committee thought 


13 H.L. Parl. Deb., Vol. 220, cols. 986-989. . 

14 H.L. Parl. Deb., Vol, 229, cols. 545-546, 

16 H.L. Parl. Deb., Vol. 209, cols, 547-648, relying on R. v. Consy (1882) 8 
Q.B.D. 584. Cf. N.C.B. v. Gamble [1959] 1 Q.B. 11. 

16 The Committee rejected a suggestion that the new offence be known ns 
manslaughter or attempted manslaughter. Cmnd. 1187, para. 6. 

17 See Larceny Act, 1916, s. 44. š 

18 g, 2 (4). 

19 Or manslaughter under the Homicide Act, 1057, s. 2, if A 18 suffering from 
diminished responsibility: see R. v. Ellison, The Times, November 28, 1960. 

#20 Homicide Act, 1957, s. 4. 

°1 Of, thesrelation of the®defence ofsaccident under the felo&y-murder eloctrinee 

seo,B. v. Jarmain [1946] K.B. 74. © 
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that complicity in another’s suicide would come Within the Act,” 


e` but it‘is gubmitted that if A were convicted of murder or man- 


*slaughter, on pfoof of any of these fact situations hi conviction 


could be upheld. 
- Another problem which is left unanswered by the Act is the 
liability of persons ‘who accidentally kill another when attempting 
to commit suicide. The Committee assumed that such persons are 
guilty of murder,’ even after the Homicide Act of 1957, which 
abolished the doctrine of constructive malice. Since the cases of 
R. v. Hopwood *™ and R. v. Spence 7° were decided on the felony- 
murder rule, the’ Committee must have considered that the doctrine 
of transferred malice would apply to such persons. According to 
D.P.P. v. Smith 7° it would not be murder (there being no unlawful 
act) unless the accused foresaw the probability of death. If the 
intended suicide invites another person to kill him (or to assist 
him), and that person accidentally kills another, it could be murder 
either on the basis of transferred malice, or according to D.P.P. v. 
Smith (the accused would be unlawfully and voluntarily doing 
something to someone, viz., committing murder, manslaughter, or 
an offence under section 2) even if the accused did not contemplate 
the probability of death.” It is to be hoped that the courts will 
repudiate the doctrine of transferred malice and base liability on 
the concept of recklessness.*® 

Apart from the uncertainties which have been mentioned above, 
these Acts will be welcomed not only for the reforms they achieve 
but also as examples of prompt recognition of the work of the 
Criminal Law Revision Committee. One hopes that the Committee 
will soon make recommendations on the law of larceny and the 
other subjects ?° mentioned by the S.P.T.L., and that Parliament 
will implement such recommendations with equivalent speed. 


B. W. M. DOWNEY. 


23 Cmnd. 1187, para. 11. s 

23 Cmnd. 1187, para. 12. . 

24 (1918) 8 Cr.App.R. 148. 

35 (1957) 41 Cr.App.R. 80. It is true that in R. v. Barney, The Times, July 7, 
1932, the trial judge directed the Any that ıt would be meanslanghter, But 
this was something of s cause célèbre, and the direction was probably influ- 
eficed by the remarkable forensic effort’ of Sir Patrick Hastings, x.c. Dr. 
Glanville Williams admits that a conviction for murder (at least prior to 1961) 
would not be reversed: Criminal Law: The General Part, 2nd ed., p. 126, 

26 [1961] A.C. 803, 

27 Ibid. at p, 827. 

28 In R. v. Porritt [1961] 8 All E.R. 468, a classic example of transferred 
malice, these issues did not really*arise. The Court of Criminal Appeal 
replaced g conviction for capital murder by one for manslaughter, because the 
judg failed to direct the jury on the possible existence of provocation. 

29 These include: Statutory offences (Burden of Proof and Strict Resgonaibility); © 

e Classification of*crimes (felomies and midemeanoyfs). Identificatigpn parades 
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Finance Acts, 1961 anp 1960 ; sal 


Ir seems that the last two Finance Acts were intended to ‘rationalise’, ; 
and to reform our tax structure. In the event, the Finance Act of 
1960 went some way towards achieving such a result but the 1961 
Act did not. In his Budget speech the Chanøellor explained that 
administrative difficulties were holding up his plans to assimilate 
surtax and income tax,! and to institute a company tax to replace * 
the present two-tier system of income and profits tax on companies.” 
Since the Budget the Chancellor has indicated that he is also con- 
sidering the introduction of a tax on short term capital gains.” * 
Although there is no intrinsic reason for this being a complicated 
piece of legislation, hints that technical difficulties may postpone 
‘its introduction suggest that it will be. Yet however complicated 
it turns out to be, it can still be regarded as a rationalising measure, 
since the disparate treatment of capital profit and income under 
our present system constitutes a major anomaly and provides the 
basis for many avoidance devices. 

These proposed measures savour somewhat of pie in the sky, but 
the 1960 Finance Act has given us a large slice on our plates. The 
Act set out to make fundamental alterations in the existing law, and 
the most important sections from this point of view are in Parts 
IE and Ti. Part H is designed to meet various avoidance and, in 
one case,* evasion, devices. Part DI is concerned to reconstruct 
the old penalty structure, of which the Codification Committee said 
in 1986, 


“ The flotsam and jetsam of a century’s legislation have no- 
where accumulated into a greater confusion than in the mass 
of enactments which prescribe penalties for failure to make 
returns, or for the making of incorrect returns or claims.” * 


In Part II the main avoidance devices which are attacked are 
“ hobby ” farming,’ various ways of taking income as capital,® and 


These diffifulines may be reduced by the drastic cut ın the numbers of surtax 
payers to be expected when the raismg of the lower level for surtax from 
£2,000 to £5,000 ın the 1961 Fmance Act (9 & 10 Elz. 2, c. 86), comes into 
effect. See (1961) B.T.R. 94. 

2 Both of these proposed reforms were rejected by the Radcliffe Committee. 
Cmd. 0474, para. 647 and para. 108. 

5s. 27. See the speech of the Financial Secretary to the Treasury on the” 
Committee Stage. Hansard 1959-80, Vol. 624, col. 461. 

QOmd. 6131, para. 178. These strictures were accepted by the Radcliffe 

Committee. Cmd. 9474, para. 1070. 

a. 20. The Act refers to tradmg but except for subs. (8) which has a more 

general effect, seema to be directed against people who take up farming in 

the hope of incurring enjoyable losses which could be set off, sometimes more 
than once, against their other taxable fncome, 

as. 21-24, The basic theme, on which there were many variations, was for a 

prospective developer of land, not to buy and build straightforwardly, for this 


A 


a 


o 


e would agtract igcome and surtax if profitable. But instead to form a company 


to carry out the trans&ction. Then the shares in the company coukl be soki e 
anqdéhe devgloper could fake the pu®chase price as a capital pgofit. 


e 
+ 
. 


Jaw. 1962 STATUTES 


65 
Ng - af id 

¢,, dividend stripping* Part IL also provides for cases where sub- 

e ‘stantial tax advantages can.accrue and which it is felt ought to be 

* taxed though they are not used exclusively for avoidance. In this 

e. ‘category there are new rules governing the taxation of post-cessation 

seceipts® and “golden handshakes.””* The approach in these 

sections varies from the conventional, for example in section 21 

. which defines the device at which it is aimed in great detail, to the 

radical, notably in section 28 where deliberately vague terminology 

is used to deter prospective avoiders. The latter method is more 

popular abroad,?° but has never been welcome in this country. The 

: same result could be achieved if the courts would construe taxing 

© statutes widely. That is, if they would read the words widely 

‘ enough to tax not only in cases clearly within the letter of the law, 

but also in cases so substantially the same as to be within its spirit. 

However, this approach was emphatically rejected by the majority 

e of the House of Lords in I.R.C. v. Duke of Westminster, where 

Lord Tomlin said, 


“This so-called doctrine of the ‘substance’ seems to me 
nothing more than an attempt to make a man pay notwith- 
standing that he has so ordered his affairs that the amount of 
tax sought from him is not legally claimable.”? 


While one may regret the circular reasoning, the decision remains, 
compelling further attempts to enforce the spirit-of the law to be 
legislative. One possible method of doing this would be to make 
a public warning that a particular, though loosely defined, branch 
of tax avoidance would be dealt with by legislation retrespective 
to the warning, and then to pass such legislatibn. The Chancellor 
tried this method in 1958 in connection with dividend stripping but 
it aroused such opposition that it had to be abandoned. 

As dividend stripping in particular seemed impervious to tradi- 
tional detailed enactments, the Government decided that it had 
no option but to ignore the advice of the Radcliffe Committee and 
to introduce legislation of the deterrent variety. Section 28 is the 


e 

T gs, 28, 81. Here the varieties were legion. An example would occur if a 
company with assets undervalued in its beoks wished to realise the apprecia- 
tion without attracting tax. It could do this by selling to a company which 
traded in both shares and commodities. ‘he assets would be sold at the book 
value but the shares would be sold at an overvalue. The buymg company 

+ would then sell the assets at their market value thus making a profit, but it 
would sell back the shares at their true value, thus making a loss which it 
could set off. The result is that the origmal shareholders have made their 
capital profit and no one has paid any tax. This device was known as the 
“ scissors.” 

8 gs, 82-86. This 18 intended to reverse the decision in Carson v. Cheyney's 
Executor [1950] A.C. 412 without affecting the position of barristers. 

9 gs, 87, 88 and 4th Schedule. These kad been brought into prominence by their 
frequent use in connection with loss of office on the completion of a take-over 
bid. $ 

10 Omå, 9474, para. 1025. 
11 [1986] A.C. 1 at 20. . ° 
® Proviðus unsucchssful attempts include Finance (No. 2) Act, 1959, s. 4 and 
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result. This was not completely unprecedented * but is ‘still g great 


extension and vindication of this method of preventing tax avoid- ° i 


ance. The effectiveness of the method is hard to assess as it depends ° 
on preventing would-be strippers from entering this particular field,’ 
and of course the measurement of tax avoidange is never an easys 
matter. It will also take time to determine the effective limits of 
the section on account of the delays before cases come into the 
courts. In this respect the critical attitude of the Opposition to 
the involved system for the review of notices issued under section 
281 seems to have been misconceived. The more involved the appeal 
structure, the longer it is before cases percolate through to the 
courts and the longer the deterrent effect of vague and judicially 
undefined language remains. 

There is no other provision in Part I of so radical a character 
as section 28, but the use of flexible language is evident throughout. 
For example, in section 20 which deals with ‘‘ hobby ” farming, the 
Act requires the farmer to show that his trade was being carried on 
“on a commercial basis and with a view to the realisation of 
profits ’? + if he wishes to set losses off against other taxable income. 
Determination of the motive for carrying on the trade is so made 
a material part of the test, and it is clear that a simple objective 
test of profitability within the year of assessment cannot be applied 
as its effect would be to penalise genuine farmers with large capital 
investment programmes. Once again the effect is to make the spirit 
in which something is done the basis for taxing it. Even in some 
of the most forbiddingly detailed sections there were in the original 
Bill vague terms only removed as a result of backbench pressure. 
For example in section 21, “a substantial part of the assets”? in 
the Bill, became ‘‘ amounts to one fifth or more of the value of the 

e assets’? in the Act.'’ Similar pressures forced section 28 to be 
tightened up ** and have made it a little doubtful whether even that 
provision is now sufficiently flexible to be an adequate deterrent. 

Part TI contains the new penalty provisions. The Radcliffe 
Report recommended that a committee be set up to examine the 
sifuation.“” It may not be unduly cynical to suppose that things 
might well have rested theres or at best have moved forward at a 


13 Earlier examples include Finance (No. 2) Act, 1915, s. 44 (8), in connection 
with Excess fits Duty; Finance Act, 1922, s. 1 (1), in connection with. 
surtax directions (now replaced by Income Tax Act, 1952, e. 246), and Futance 
Act, 1951, s. 82, in connection with profits tax directions. 

14 The first cases on the 1951 Act dealing with profits tax directions are only 
now reaching the courts, ¢.g., Ackland & Pratien, Ltd. (In Ligusdation) V. 
I.R.C. [1960] 1 W.L.R. 1117. 

15 gubss. (a0): 

16 This phrase had previously been use@ to define a trade in cases other than 
farming or market gardening. Income Tax Act, 1052, ss, 124 (1), 125. Here 
it 18 used not as part of the definition of trade but as part of a Separate test 

».. to determine whether losses may be set off. 
17 g. Q1 (1)» (b) of the Act, gl. 19 (1) Q) of the Bull. 


18 Bee the Slterations to subg. (2). s , . 
19 Cmd® 9474, para. 1070 (i). . : 
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-,, leisurely pace, hadsit not been for the dramatic exposure of the old 
. ¢ system in, the Hinchy case.’? A mere six months later new penalty 
° provisions were’ on the statute book; needless to say ho committee + 

e. ‘hed been appointed. The aims of the new system were elaborated 

eby the EE ate as an introduction to the Committee Stage 
of the Bill in the House of Commons.”* It was designed, he said, to 

. achieve three objects. First to relate penalties to the tax unpaid 
and not to the complete taxable income. Secondly to prescribe 
maximum penalties only, so that the courts could mitigate them 

as they saw fit. Previously only the Revenue had this power. 
And thirdly to°revise the position with regard to back assessment 

e © in cases of negligence on the part of the taxpayer. These had to 

. be dealt with together, because under the old law the Revenue 
were able to make up in harsh penalties what they lost in being 
restricted in back assessment. 

. The first and second objects were achieved by fixing a maximum 
penalty of a stated sum varying with the type of offence, and in 
the more serious cases with the addition of a multiple of the tax 
unpaid.’ The third object was achieved by the introduction of a 
completely new basis for back assessment in cases of negligence.” 
These new provisions are not so advantageous to the Revenue as 
those under the old law in cases of wilful default or fraud. As these 
remain unrepealed * the substantial change is in cases where the 
taxpayer has been negligent. But as it is much easier to show 
negligence than fraud, the change is far reaching. The new position 
is that years of under-assessment owing to the taxpayer’s negligence 
within the preceding six years are called “gormal” yéars.* A 
further assessment may then be made as of right for an “ earlier ” 
year which is a year of under-assessment owing to negligence within 
the six years preceding the earliest normal year.** Assessmentse 
may be similarly made for previous six-year periods provided that 
it appears to the General or Special Commissioners that there are 
reasonable grounds for believing that tax may have been lost to the 
Crown through the taxpayer’s neglect.?” 

It is impossible to say exactly how the new penalty provisiéns 
will work but it seems to be the case that penalties (as opposed to 
back assessments of tax) can only be computed on the basis of tax 
lost in normal years in cases of negligence.?* If this is the case, then 

* the Revenue may recover less under the new system in some cases 


20 [1960] A.C. 748. 

21 Hansard Peet Vol. 624, col. 881. 

23 gs, 45-50. Once the tax unpaid in cases of negligence and twice in cases of 
fraud or wilful default. 

23 g, 51, 


24 Income Tax Act, 1952, s. 47. e 
(1p. 


17 B, 51 (6), (6). 
28 g, 5# (3). In cases of fraud or wilful default whicl? are atill governed by the old 
law the Reyenue can compute penalties. on the basis of tax ugpaid in ny year. 
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than it would hłve done under the old. But this is a matter which 
can easily be remedied and Part DI of the 1960 Finance Act pro-s 
vides welcome relief from the hypocrisy of the bld law by the ° 
surprising expedient of treating penalties as penalties and compyl-’ 
sory assessments as compulsory. Š . 
CoLIN TAPPER. 


Some REFLECTIONS ON THE Licensrne Act, 1961 


Tue objects of the Licensing Act, 1961,’ were ‘‘ first, to revise social 
legislation in the light of present-day condition’; secondly, to 
achieve a balance between the restraints necessary to prevent abuse 
and the need for freedom in a responsible society; and thirdly, to 
introduce an Act to suit the general interest and, have particular 
regard to the needs of the consumer.” ? 

There can be few topics for legislation which so acutely raise 
the problems of balancing individual freedom and social interests. 
Few issues raise such passion or inspire so many powerful and 
vociferous bodies to lobby their M.P.s. 


Drinking in Restaurants and Hotels and Guest Houses 


It was a frequent source of irritation that often we could only get 
a drink with a meal in a restaurant by sending the waiter to the 
public-house across the road; and as a resident in a hotel we could 
get.a drink only during the permitted hours, or sometimes even 
not at al. The policy of the Act is to make drink as readily avail- 
able for people eating in restaurants and residents in hotels and 
guest houses as though they were in their own homes. Whereas 
‘ perpendicular *’ drinking, i.e., standing at the bar in the public- 
” house, may be a barbarous custom, drinking with a meal is un- 
doubtedly the most civilised form of drinking, so we are told. 
Therefore a restaurant may obtain a licence as of right if it regu- 
larly supplies customary main table meals, i.e., ** sit-down ” lunches 
or,dinners, And serves drink as an ancillary to those table meals.” 
A condition of the licence is that water and other usual beverages 
must be equally available. Snack bars and coffee houses do not 
qualify. Hotels and guest houses may obtain a residential licence 
as of right so that those who reside and take lunch and/or dinner, , 
i.e., residents, but not bed and breakfast travellers and similar 
birds of passage, may drink at any time, and entertain their private 
friends to a drink.’ So that wives and children will have somewhere 
free from alcohol to sit, there must be available a “‘ dry ” sitting 


19 & 10 Eliz. 2, c. 61. 
3 Mr. Denis Vosper, Minister of State at the Home Office, House of Commons, 
Hansard, Vol. 642, col. 1657, June 21, 1961. 


*3 5.1 (Q)., š 
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_ room, or “third ’«room.* None of these licences $s obtainable by 


«teddy-boya’ cafés, i.e., where a large proportion of the persons 
* resorting to thé premises is habitually made up of yéung persons 
‘unaccompanied by a parent or other adult.’ 
e The reasonableness of these provisions seems unchallengeable. 
The difficulties will arise over the interpretation of “ table meal,” 
“ resident ” and ‘ private friend.” 


Permitted Hours 


Most people wopld agree upon the desirability of permitted hours, 
if only to protect employees from excessive working hours. The 
problem was whether to impose uniform hours or to allow for local 
variation. The principle of uniformity is retained overall, but 
justices can make some alterations to suit local needs, as in farming, 
market and holiday areas.’ There is a slight increase in the total 
number of hours, and a slightly later closing hour, 11 p.m. in 
London, 10.80 p.m. elsewhere.’ It seems to be assumed that night 
life necessarily ends later in London. As a corollary to the generally 
extended hours, publicans need not remain open if they do not wish 
to do so. Why force publicans to keep empty pubs open? But 
brewer landlords may still bind their tenants to remain open under 
the contract of tenancy. 

Off-licences may now open at any time during the morning, after- 
noon and evening. There seemed to be no logical reason why 
bottled beer should not be purchased during normal shopping hours. 

Late extensions for drinking with music and dancing and so 
on are to be much more readily obtainable,*2 particularly in the 
provinces, which are beginning to feel the need to organise more 
night life. 

The hunt-ball is no longer obliged to end on the stroke of mid- e 
night on Saturday, so as not to infringe the Sabbath, as special hours 
certificates allowing drinking with music and dancing can now be 
granted to cover activities in the small hours of Sunday morning.” 
But the frivolity of drinking is not permitted after midnight over 
the Easter period from Maundy Thursday to Easter Sunday.“ ° 


Drink and Accidents 


, It is arguable whether legislation can instil that sense of responsi- 


bility that is imperative to prevent accidents caused wholly or partly 
by alcohol. Parliament has recognised that it is only possible to 


6 s, 1 (8). 
T s. 2 (8). 
8 5. 6 (4). 
8 s, 6 (1). 
10 3.7 (Tj. 
11g. 5 (7). 
12 g, 8. . $ « 
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14 Ibid. . s . *. 
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reduce the opportunities for drink, and not possible to prevent the |, 


really determined drinker from obtaining drink. There are to be 
no licensed ‘premises along the motorways,” because of the great” 
speed of vehicles on such roads, but nothing short of “ prohibition ” 
can stop a driver from “filling up ” before eytering a motorway: 
Drinking up time of ten minutes is introduced, to eliminate the 
gulping of drinks on the stroke of “ time.” * The general uniformity 
of hours *’ will prevent drinkers, often in cars, rushing from a public 
house which is closing to one which stays open longer, although 
this problem, if it is a problem, will still persist around the perimeter 
of London, where closing time is half an hour later.* Finally, no 
drink may be served to passengers on coaches. Whereas it is true 
that it is easier for passengers to pass a drink to a coach driver than 
an engine driver or aircraft pilot or ship’s navigator, it seems unjust 
to discriminate in favour of trains, aircraft and ships and against 
well-conducted long-distance coaches. Passengers are unlikely to 
tolerate the coach driver drinking; he himself is unlikely to 
jeopardise his livelihood; and there is no evidence of a problem of 
drunken coach drivers. 


Young People 


Considerable alarm has been expressed at the increasing drunken- 
ness amongst young people. Opportunities for young people drinking 
are reduced in two curiously unnecessary ways. Eighteen is now the 
minimum age for drinking in theatres; and whoever saw a youngster 
drunk i ina theatre bar? Eighteen is also the minimum age for buy- 
ing in off-licences. ris: can no longer send Johnnie round 
to the “bottle and jug” or “family department ” for a pint of 
brown ale during the levies interval because of the alleged but 
unsubstantiated danger that Johnnie might secretly open the bottle 
in a dark doorway and consume the contents. Otherwise the Act 
merely substantially increases the penalties for supplying drink to 
persons under eighteen, and for consuming drink if under eighteen.” 


ba Wales 


The Act provides for local option in Wales by the holding of a 
referendum in each local authority area, starting in 1960 and there- 


after septennially, to decide whether Sunday closing shall continue , 


in Wales.” Opponents of local option argued that the referen¢um 
was contrary to constitutional practice. The Government alone 
must decide whether we join the Common Market or reintroduce 
corporal punishment; so they must grasp the nettle and make their 


15 g. IT. 


8. 
16 g, 7 (2) (a). ° 
17 8, B (D). 
a8 g, 5 (2). 
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. decision for Wales én Sunday closing, otherwise they abdicate their 


_ responsibitity. , ‘ . 

Proponents argued that the issue was a peculiarly local affair 
that only Welshmen could decide for themselves. Opponents of 
docal option were sajd to be in favour of Sunday closing, which they 
feared would disappear if Welshmen went to the polls. Ten per cent. 
of the aleohol consumed in Wales was consumed on Sundays in the 
numerous clubs, which have not been subject to Sunday closing, 
thus indicating a demand. 

An interesting feature is that newspaper advertising on the issue 
is prohibited during the polling period.** Is this because the brewers 
may be more powerful than the nonconformists in buying advertis- 
ing space? The Welsh valleys are once again ringing with a 
controversy whith dates back to 1881. 


Justices’ Interest 


To meet the problem revealed in R. v. Barnsley Justices * in which 
six out of the seven justices hearing an application from the local 
Co-operative Society belonged to the Society, a justice is now deemed 
not to have an interest if he has no more than £25 or one hundredth 
of the issued share capital in the applicant company or body.* But 
although a justice may thus have only a nominal interest in the 
applicant, yet it seems not in accordance with fundamental prin- 
ciples that he might appear to have some financial reason, however 
small and indirect, for favouring an application. If all the justices 
belong to the Co-operative Society, would it not have been better 
to send the application to a neighbouring town for determination ? 
Apart from shareholdings, disqualifications such as employment by 
an applicant remain. 


Procedure 


The major changes in procedure are that appeals now lie to quarter 
sessions, the old confirming procedure having been abolished, and 
all parties, applicants and objectors, may appeal. Quarter sessions 
are busy enough without having to heħr licensing appeals, which are 
essentially of an administrative nature. But failure to obtain a 
restaurant or residential licence or a club registration certificate 


“may be very serious for those concerned, particularly since the 


failure may often be based on grounds of the personal unfitness of 
the applicants. 

To relieve the pressure on the annual brewsters’ sessions in 
February, applications may now be made at transfer sessions too, 
thus giving a minimum of five opportunities annually. 


21 5, 6 (9). F 

22 [1969] 2 All E.R. 708; [1960] 2 Q.B. 167, a . ° 
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The. proprietary drinking club and the “bogus ’s drinking club’, 
which had become in many cases an institution of vice and a source, 
of grave concern to the police will no longer be able to serve alcohdl., 
In order to obtain a certificate of registration club will have to 
show that it is conducted in good faith, which means that it must 
be independent, that club funds are applied only for club, charitable * 
or political purposes, and that club books are open to inspection.” 
The drink must be under the control of an elective committee, for 
which all members, apart from country members, young members E 
and ladies in a men’s club, must be entitled to vote.** No individual 
may take a “‘rake-off’’ from the supply of drink in a registered 
club.?” Members must belong for two days before starting to 
drink.*® Thus only genuine members’ clubs quality. 

If the club is ill-conducted the certificate may be cancelled on 
complaint by the police, local authority or neighbours.” Strip- 
tease and underground prostitution in clubs has recently received 
adverse publicity.” Indecent displays, disorderly conduct, frequent 
drunkenness, and the resorting of criminals and prostitutes are 
grounds for cancellation.*? 

Is a club a “ public ” or a “‘ private’? place? Whereas access 
is restricted to members, nevertheless members are often drawn from 
a wide section of the public. The problem was crucial over police 
inspection. It was said that a well-conducted club has nothing to 
fear, from inspection; but it was felt by many law-abiding club 
members to be an infringement of the intimacy and privacy of the 
club. The compromise solution is that the police may inspect before 
first registration to see that the premises are satisfactory from the 
point of view of keeping order,*? but thereafter only upon a war- 
rant.** The local authority, and the fire authority, as a result of 
the Bolton disaster, are entitled to inspect on any application for 
the issue or renewal of a certificate.** The policy of the Act is to 
stiffen conditions for club registration rather than allow freedom 
of police entty. 

The other aspect of the public or private controversy was whether 
young people under eighteen should be allowed to drink in clubs. 
It was argued that under the eye of a parent or adult club member 
there was no danger of drunkenness, and anyway there was no , 


8 
8. g 

27 g, 26 (7). 
8. 

8. 27 (1). 

30 Seo R. v. Quinn and Bloom [1961] 8eAll E.R. 88; [1061] 8 W.L.R. 611, ım 
which the accused were convicted of keeping æ disorderly house conjrary to the 
common law. 

31 g. 27 (2). 
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harm ina seventeen-year-old tennis player drinking à glass of shandy 


` e after a game. Others argued that drinking by the under-eighteens 


* should. be confthed to the home, where parental supérvision éould 


edrinking in clubs. 


*be relied on. In the result there are no restrictions on young people 


° ALEC SAMUELS. 


Tar DreLomane Ivaronrrms Acr, 1961 
Tse DEPARTMENT OF TECHNICAL CO-OPERATION Act, 1961? 
Tar EUROPEAN Free TRADE ASSOCIATION Act, 1960 ° 


« 

THE horizons of the international lawyer have of recent years been 
vastly extended. He is not now concerned (if he ever was) chiefly 
with such esoteric pleasures as the application of ancient rules to the 
acquisition of fitle to newly-discovered territories. States are by 
Treaty co-ordinating their action with regard to matters which, until 
perhaps as recently as twenty years ago, seemed irrevocably within 
their exclusive jurisdiction, subject to their unfettered discretion. 
The ‘‘ newly-discovered ” territories are acquiring their political, 
if not their economic, independence. These Acts, in their own fields, 
reflect the growing depth in international co-operation. 


The Diplomatic Immunities Act, 1961 


The general purpose of this brief Act is that of extending to repre- 
sentatives of Commonwealth countries and of the Government of 
the Republic of Ireland, meeting together in this country in con- 
ference with the Government of Her Majesty in the United Kingdom, 
those same immunities from the jurisdiction of the courts as are 
accorded to the accredited representatives of foreign States. No 
attempt is made to define the term “ conference.” Immunity is also 
accorded to the members of the official staffs of the representatives.*° 
Provision is made for the publication in the various official Gazettes 
of lists containing the names of persons to whom the Secretary of 
State wishes the provisions of the Act to extend, and for additions 
and alterations to, and deletions from, such lists.* ° 

Diplomatie privilege is enjoyed by resident foreign diplomats 
under the common law and the Diplomatic Privileges Act, 1708 ° 
(amended by the Diplomatic Immunities (Restriction) Act, 1958)"; 
and by resident representatives of the Commonwealth countries and 
of*the Irish Republic under the Diplomatic Immunities (Common- 
wealth Countries and Republic of Ireland) Act, 1952." The position 
of non-resident official representatives of foreign Governments is 


19 &10 Ehz. 3, 0. 11. 
29& 10 Ehz. 9,0, 30 
3 8&9 Elz. 2, c. 10 . 
45.1 (je 
5s. 1 (2). 
Eee a : é 
*7 4 Hie. 2 . ° : : 
Ce a ie e s . ee 
s > ‘ 
@e e . 
® e A acetate 
e ° oF taat 
e . . . 


* es 
e . 
* e . 
74 » THE MODERN LAW REVIEW . Vor. 25 


regulated by the International Organisation# (Immunities and 

Privileges) Act, 1950.° (The Republic of Ireland was net covered * 
by the termg of this last Act, as it extended only to the representa- * 

tives of “foreign governments,” and Ireland is not, by the terms 

of the Republic of Ireland Act, 1949, a “‘ foreign country ’’).*° It 
remained, therefore, to place official representatives of Common- 

wealth countries and the Republic of Ireland temporarily here on 

governmental business upon the same footing before the law as 

those of foreign States. The Act, therefore, refers in the first place 

to the independent countries of the Commonwealth, secondly, to 

the Federation of Rhodesia and Nyasaland (upon a basis of 

reciprocity), and thirdly, to the Republic of Ireland.“ The 

Secretary of State is empowered to recommend an Order in Council 

providing for the addition to the list of countries named by the Act 

any other Commonwealth country." 

The extent of the immunity accorded to the representatives and 
their staffs depends upon a distinction drawn between members of 
the subordinate staff who are citizens of the United Kingdom and 
Colonies and who are not at the same time citizens of the other 
country on the one hand, and the representatives and other mem- 
bers of the staff on the other. The latter class shall be treated as 
possessing such immunities as are granted by “‘ any enactment and 
rule of law or custom ” to the “ envoy of a foreign sovereign power 
accredited to Her Majesty and of the retinue of such an envoy.” * 
But the former class is entitled to immunity only in respect of 
“ things done or omitted to be done in the course of the performance 
of (their) duties ° (g proviso reflecting the policy and terms of the 
Acts of 1952 and 1955 on the subject of immunities). The names 
of persons in this class are to be published by the Secretary of State 

» in a separate list in the Gazettes." 


The Department of Technical Co-operation Act, 1961 


“ A developing country cannot make full use of its own resources, 
or,of those céntributed from outside, without experienced and trained 
people. It therefore requires men and women both with general 
training and training in specialised techniques, whether adminis- 
trative, industrial, professional or technological, who can make 
proper use of the services which modern discoveries and practices 
can make available to those who know how to apply them. A potver 
station is no use to a developing country unless there are local people, 
or helpers from other countries, who know how to operate and 
maintain it. It is the function of assistance to train such people 
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e.. or to provide such’ helpers, until the developing countries can do 
.° “this for themselyes.’’ ' 5 

Although this country has for centuries exported skilled ‘per- 
*. ‘sonnel of varied techniques it has, until recent years, been perhaps 
‘less conscious of the need for training the indigenous peoples in such 
skills. But over the years individual and largely unco-ordinated 
ə» . systems have evolved whereby our dependent peoples have been 
assisted to acquire the training, the provision of expert advisory 
assistance and equipment the more rapidly to approximate their 
countries’ econgmic and social conditions to those of the society 
of older independent States. A great impetus has been given to 
°° © this movement in the past decade, in part through the activities 
. of the United Nations Specialised Agencies, and with this growth 
of interest in tlfe welfare of the underdeveloped countries has come 
the realisation expressed in the paragraph quoted from the White 
Paper that capital investment must be accompanied by programmes 
of training and education. Any need to emphasise this truth must 

have been supplied by the disaster of the Congo. 

While the energies of the United Kingdom have been focused 
largely on the Commonwealth countries, through co-operation under 
the Colombo Plan, support for the United Nations Technica] Assist- 
ance Agencies (such as the Food and Agriculture Organisation and 
the World Health Organisation), British resources have also been 
directed towards the other underdeveloped countries. 

The distinction has been drawn in the matter of the supply of 
technical assistance between the provision of training, et eigen 
equipment. ‘ Training’? indicates “the whale educational effort 
of the United Kingdom towards the less-developed countries *’ 15 
whether this takes place in this country or locally. In 1960 47,500 
overseas students, the majority from the underdeveloped countries, 
were attending full-time courses in universities and technical colleges 
in the United Kingdom; this figure represents a ratio of one over- 
sea student to every ten from the United Kingdom, and it is under- 
stood that this is the highest proportion reached in any country 
in the world.'” ‘* Experts ” are provided in an apparently infirfite 
variety of techniques, and the new Overseas Service Scheme, under 
which dependent and newly independent Commonwealth govern- 
ments will be financially assisted in employing British experts both 

* before and after independence is expected by the Government to 
be one of the most important aspects of the supply of expert tech- 
nical assistance in the future. ‘“‘ Equipment ” for educational and 
demonstration purposes is supplied through various organisations 
(such as the British Council). A new departure in this fleld is the 
institution in the earlier part ofthis year of the ‘‘ Low-priced Book 


15 ere 1408, * Technical Assistance from the U.K. for Cree Development, 
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Scheme ” pupie by the deliberations of the "Oxford “Conference , 
of 1959. : 


Her Majesty’s Government have been impressed by the vast, 
number of schemes, public and private, supplying technical assist- 
ance as summarised above, and by the diversity of the agencies® 
administering them. Overall control or surveillance has in the 
past lain in the hands of the three departments of the Government 
concerned with overseas affairs—the Foreign, Colonial and Common- 
wealth Relations Offices. Though conscious of the close inter-relation 
of the supply of technical assistance and of capital gid, the Govern- 
ment by this Act creates a new Department of Technical Assistance 
to bring together and discharge the functions formerly the responsi- 
bility of the three separate Departments. It is to be staffed by a 
Minister, known as the Secretary for Technical A8sistance, and a 
number of officers and servants. The purpose of the creation of 
the new entity is that of “‘ co-ordinating, promoting and carrying 
out arrangements for furnishing countries outside the United King- 
dom with technical assistance, including in particular assistance in 
the fields of economic development, administrative and social 
services,” 4 

The Act makes no reference to the supply of capital aid; the 
Government is of the opinion that the present British arrangements 
for the rendering of capital aid are entirely adequate. 


The European Free Trade Association Act, 1960 


The’ Act fives effect to the provisions of the Stockholm Convention 
of 1959 ° establishing the European Free Trade Association. Each 
member of this Association remains free to determine its own 
external tariff as regards goods coming from without the Area, but 
eas regards the products of member countries, duties are to be 
reduced and finally eliminated.” Clearly, an initial problem of 
definition arises between goods which for the purpose of the Con- 
vention are deemed to “ originate’ within the Area, and those 
which are net. The Convention itself contains detailed rules for 
thé ascertainment of the country of origin of any given product.?! 
The main provision of the Act enables the Board of Trade to make 
regulations relating to the eligibility of goods to the reduced tariff 
rates in accordance with the terms of the Convention.** Such regu- 
lations may also determine what evidence is to be required for the 
purpose of showing that the goods are or are not to be so 
considered.” 

As to the eligibility of many products, no dispute can arise—for 
instance, as to the origin of Bah minga coal. But difficulty of 
18 g, 1 (1). The first Secretary of the new Department is Mr. Denis „Vosper. 

19 Cmnd. 906. 
70 Art, 3 (1). 
a Art. 4 yo Annin Schegs. I&I, 
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*.. definition may wel? arise in connection with manufactured goods, in 
.° o that the Anished product may comprise materials and workmanship 
* from several different sources. In the first place the Convention - 
e. “provides that any product containing less than fifty per cent. of 
*materials imported, from outside the Area is regarded as being of 
Convention Area origin. An alternative test contained in the 
- Convention is the “ process criterion ” in connection with which a 
list of processes has been drawn up. If goods have been produced 
by one of the listed processes they are regarded as being of Con- 
vention Area origin even though they do not satisfy the percentage 
test.” 
~ At the same time, the Board of Trade is empowered to make 
A regulations guarding against “‘deflection of trade” stipulated 
against in the Convention.** This is a reference to the danger of 
the goods of non-members entering the Area through the country 
7 with the lowest tariff against that particular class of goods and there- 
after circulating within the area as goods of Convention Area origin. 

It was felt at Stockholm that unfair conditions of trade might 
be created within the area through the system of drawback. 
Section 2 of the Act is directed against this possibility. Drawback 
is, in effect, a remission’ of import duty made by the authorities 
of one State into which dutiable material is imported and subse- 
quently re-exported as a finished product.*7 Under section 2 
traders will be allowed to choose between claiming drawback on 
exportation or claiming duty-free entry into the E.¥.T.A. county 
to which the goods are sent. 

Sections 1 and 2 of the Act create the basje machinery for the 
enforcement of the terms of the Convention. Section 8 provides for 
the use of a certificate of origin system and section 4 applies to 
persons making false declarations on certificates of origin the, 
penalties under section 801 of the Customs and Excise Act, 1952.** 
Section 6 envisages the extension of the provisions of the Act to 
any country which shall enter into an agreement with the Seven 
after the passing of the Act. Such an Agreement, creating an | 
Association between the Member States of the E.F.T.A. md 
Finland was signed recently." Her Majesty’s Government is at 
present engaged in preliminary negotiation with the countries of 
the European Economic Community ** formed by the Treaty of 

* Reme. 
CEDRIC THORNBERRY. 


27 Art. T. r 

38 15 & 16 Geo. 6 & 1 Ehz. 2, c 

a9 Helsinkt ‘Agreement, Minh 3 27, 1961 (Cmnd. 1885). See D. G. Valentine, 
10 I. & C.L.Q., p. 619. 

e% Eor a concise pocount of the provisions of the EF. T. Agreement and of thf 
Tredty of Rome, see D. G. Valentine,” The = Trade Asnopistion and the 
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REPORTS OF COMMITTEES 


Fuvat REPORT OF THE COMMISSION OF INQUIRY INTO THE WORKING 
AND ADMINISTRATION OF THE PRESENT Company Law or Guana? 


Taas important volume contains more than its title promises. A 
survey of the present state and problems of company law in Ghana 
is followed by two copiously annotated draft bills, a ‘* Companies 
Code Bill’? (which, with its annotations, covers more than five- 
sixths of the book) and an “Incorporated Private Partnerships 
Bill.” It introduces itself as the work of a “commission of inquiry,” 
but this is a “ one-man commission,” the one man being Professor 
L. C. B. Gower who has presented us with a contribution of out- 
standing importance not only to the development of company law 
but also to the drafting and interpretation of statutes in general. 
In his Introduction and in some of the detailed comments to the 
clauses of the two Bills Professor Gower gives us some insight into 
the legislative problems of a country which is in need of attracting 
foreign capital investment and at the same time of encouraging 
African enterprise. Whilst these specifically Ghanaian issues explain 
and justify many of Professor Gower’s detailed proposals, there 
runs through the whole work a most welcome tendency to advance 
the ‘cause of company law reform in general. One feels that not 
infrequently the author is addressing an audience wider than the 
Ghanaian legislature, and, by drafting a model code for Ghana, is 
also trying to show other countries what—given great knowledge 
sand penetration and enormous industry—can be done in this field. 
One is sometimes reminded of John Locke and his Constitution of 
Carolina. In the present Note emphasis will be placed on those 
features of the work which are of importance to the law of the 
United Kingdom. 

“The United Kingdom has never known a codification of company 
law. The greatest drawback of our company legislation has always 
been that amending statutes were followed by consolidations, but 
that these were in many areas no more than footnotes to the case 
law. Very often the rules are in the law reports and the exceptidns 
in the Companies Acts—the rules on issuing a company’s shares at a 
discount and on the payments of dividends are obvious examples. 
Professor Gower has drafted a company law codification and this 
seems to the present reviewer to be one of the outstanding features 
of his work. Ghana cannot afford *the expensive luxury of forcing 
lawyers, accountants and business men to spend hours in’ the law 


1 Accra: ernment Pyinting Department (Publications * Branch). ° 1961. ° 
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es 
library to find’ the answer to comparatively simple fioints—can we? 
+ Professor Gower’s Code is in, the best Benthamite tradition: it gives 


° to all those interested comprehensive answers to their questions 


‘on business finance and corporate enterprise and if Ghana ig wise 
enough to accept it, it will be far ahead of other countries in the 
common law world. 

It will, however, clearly remain in the common law tradition of 
company law and of legislative method. The style of the Code is 
deliberately not the Continental style. Very interesting observa- 
tions on this problem of the style of legislation can be found in the 
Introduction. In writing his Report and in drafting his Codes the 
author had to have in mind the possibility of a closer economic 
symbiosis of the various formerly colonial West African nations. 
Some of these dive in the English and others in the French legal 
world. They are used to very different methods of legislative 
drafting and interpretation. Professor Gower considered whether 
he should not follow the example of Israel and state the principles 
of company law—Continental fashion—in broad general terms 
rather than in the minute and analytical (also largely procedural 
in preference to substantive) way traditional in all English speaking 
countries. He rightly rejected this idea: he could not have grafted 
upon the community of Ghana and its law a new way of drafting 
and therefore of interpreting legislative texts. A problem of com- 
parative law is bound to arise in West Africa as it will arise in 
Western Europe; and to make a code like Professor Gower’s Com- 
panies Code understandable to lawyers brought up in the French 
tradition will involve an interesting problem of translation én a more 
than linguistic sense. i 

The principles of legislation which govern the art and style of 


drafting and the methods used in developing and in interpreting, 


statute law are neglected in the thinking of English lawyers. In 
two respects Professor Gower’s work raises important issues in this 
area. He recommends that a committee should be appointed to 
keep an eye on the development of the law. A code like this 
inevitably surrounds itself with a body of case law. ‘No legislasor 
has ever succeeded in eliminating the need for judicial and doctrinal 
interpretation, and Professor Gower is under no illusions in this 
Tespect. But he argues convincingly that judicial and academic 
glosses should not be allowed to accumulate so as to expose the 
code to the danger of being superseded by a body of case law and 
doctrine. It will be the job of the committee, the appointment of 
which he proposes, permanently to keep the law under review and 
from time to time to recommend the adaptation of the code to 
the existing state of the law. This is the only way to obviate the 
recourse, to doctrinal writings and judicial decisions on a scale 
incompatible with the practical needs of the community. It is a 
»recommendatign important beyond the particular field gf law with 
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general nature i8 equally significant. An express ia ‘has peen 


inserted into the Draft Code to the effect that PG 


*« this Céde and every provision thereof shall receive pa liberal ° 
construction as will best ensure the attainment of the objects 
thereof according to their true intent, meaging and spirit, ande 
in aid of construction and to ascertain the objects of this Code 
and its several provisions reference shall be made to the 
Report,” 


i.e., to the Report here under review and also to the Government 
Statement to be made thereon. It is due only ,to the peculiar 
English attitude to the interpretation of statutes that such a clause 
is necessary. It is an attempt to get rid of the rules of interpretation 
which treat statutes as if they were private law transactions, and 
the ** preparatory work ” of statutes (Reports of "Royal Commis- 
sions, etc.) as if it was the correspondence between the parties 
preceding a contract. That this is not necessarily inherent in the 
tradition of the common law is clearly shown by what is done in 
the United States. One would wish to see similar clauses inserted 
in British statutes, and not only in company law. This would 
however require a certain amount of rethinking and relearning for 
the legal profession and also a new orientation in legal education. 

Within the framework of the present Note no attempt can be 
made to go into the innumerable detailed proposals made in the 
Code. The most noteworthy feature perhaps is that the idea of a 
“ share capital ’’ in the sense in which it is known to English law 
and*many other laws is thrown overboard. No par value shares 
would under Professor Gower’s Code not only be permissible but 
compulsory. Authorised capital, issued capital, paid up capital 
disappear in the limbo of legal history and are replaced—partly on 
ethe pattern of American state legislations—by the new concept of 
the “‘ stated capital.” The present reviewer confesses that he has 
never been quite able to share Professor Gower’s enthusiasm for 
the idea of no par value shares, but that he is impressed by the 
strong case made for them in the Introduction on general grounds 
of“an educational nature which have particular force in a country 
such as Ghana. On Professor*°Gower’s assumption that investment 
in shares by a growing number of people should be encouraged—an 
assumption not here under discussion—the profound misunderstand- 
ings engendered by the symbol of the “ authorised,” ‘ issued,”? 
etc., “ capital’? figures may indeed be a serious obstacle to a 
development postulated as desirable. Other issues are treated with 
similar boldness: thus the outmoded doctrine of ultra vires is 
tackled in a sensible way and no more of it is retained than can 
be justified from a practical point” of view. The quite incompre- 
hensible and senseless dichotomy of the company constitutions in 


memorandum and articles is given up. Non-voting po and , 
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and for ‘preferenceeshares admitted only under limitations. The 


f “Registrar ds given inquisitorial powers which go much beyond the 


° present British faw, as do the provisions for publicitys And—very 
importantly in the opinion of the reviewer—the Code proposes a 
«eform which has bgen long overdue in this country by insisting on 
& minimum capital for the transaction of any business, although 
even for a developing country such as Ghana the figures proposed 
in the Code may seem to be much too low. What matters is that 
a stand is taken against the idea that a company can expose itself 
to the world in a state of stark and unashamed under-capitalisation. 
One admires thé circumspection of the draftsman: whilst producing 
a code the language of which is that of the British company legisla- 
tion now in force in Ghana (though the law is actually an Ordinance 
of 1907 virtually identical with the British Act of 1862 !), he has 
consulted American gs well as Continental legislation, the latter, 
for example, with regard to the minimum capital. 

Much of the proposed new corpus of legislation is designed to 
attract foreign investors, but very much too is intended to cater 
for the needs of the small African business man who still appears 
to a large extent to live in a pre-capitalist environment. It seems 
that after the death of the paterfamilias his family are often in the 
habit of discontinuing the business and of dividing the assets. Hence 
one of Professor Gower’s problems was to find a legal form for the 
perpetuation of the goodwill of small undertakings. On the other 
hand, as he convincingly points out in the Introduction, to expect 
the majority of these firms to be conducted as limited compahies 
would be premature—it would be hardly degjrable. There thus 
emerges a most interesting separation of the ideas of corporate 
personality and of limited liability. This is the essence of the 
second Draft Code, the Incorporated Private Partnerships Bill. 
Under this any partnership firm (t.e., any firm with between two 
and twenty owners) must be registered as a partnership, and on 
being registered acquires corporate personality—the unlimited 
liability of the partners not being affected thereby. Qn the death 
of one of two or more partners the dispersal of the assets and 
destruction of the goodwill would thus be prevented, but this would 
not be achieved where there was only one owner. In that case 


, there is, in the opinion of the author, no remedy for the destruction 


of the business unit. There can be (apart from temporary situations) 
no “one-man incorporated firm ’’—despite the neighbourhood of 
formerly French territories no attempt has been made to introduce 
the société en commandite or limited partnership, and the reasons 
are obvious to anyone who knows the development in this country. 
Yet, although he rejects the one-man incorporated firm without 
limitation of liability and although he insists on a minimum of two 
flirectoys for egch company, Professor Gower argues that whilst 
there must be two controllers of cgrporate onterprise theré nged not 
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be more than one beneficial owner; the Code openly admit’ the one- | 


man company. It is possible to join issug with Professor Gawer on thee 
heed for and the desirability of this perverse growth on the body* 
of company law. One might have preferred an extension of thé 
Incorporated Partnerships Bill to one-man ungertakings; one cap 
see the justification for the desire to run a one-man firm as a corpo- 


rate entity; it is not easy to see why the single owner of a firm should , 


be allowed to limit his liability. One may even ask oneself whether 
in view of his admirable proposals on incorporated partnerships the 
draftsman could not have altogether refrained from recommending 
the creation of the private company as a legal institution new to 
Ghana, but there may be special local conditions to support this 
proposal. 

Professor Gower was very rightly troubled byethe fact that to 
test the legality of action taken in the field of company law it may 
be necessary to institute criminal or civil proceedings. One should 
be able to get an authentic interpretation and the settlement of 
doubtful points by the court by way of preventive action—some- 
thing like an advisory opinion on problems of construction. He 
did not however feel able to go further than to recommend that the 
Registrar should be able to apply for directions. This again raises 
a fundamental issue of great importance in this country, far beyond 
company law, and very much in areas such as factory legislation. 
Instead of prosecuting for an offence, officials such as company 
registrars or factory inspectors should be able to sue a firm for a 
declaration that such and such is the correct interpretation of its 
duties ufider the statute. Professor Gower’s analysis of the problem 
in the Introduction clearly shows the need for a change in our 
general approach to the role of the courts in such matters. 

e Ghana is a “ developing’ country. If it acts on Professor 
Gower’s wise proposals it will, in this fleld, be one of the most highly 
** developed ’? countries in the world. It is perhaps easier to plan 
a building in an open space than in the heart of the City of London, 
but the City architects will be well advised to have a good Jook at 
tife new structure which is being erected in the tropics. 
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NOTES OF CASES 


DiononisHEeD Responsrsriry—Satisractory DEVELOPMENTS 


SHORTLY after the Byrne case,’ an appeal was heard by the Privy 
Council in the case of Rose v. The Queen? where the appellant 
had been convicted of murder and sentenced to death by the 
Supreme Court “of the Bahama Islands after a trial before the 
Chief Justice and a jury. The only way in which the appellant 
could appeal was by way of special leave to Her Majesty in Council. 
The Bahama Islands have by statute adopted the defence of 
diminished responsibility in terms identical with those of section 2 
of the English Homicide Act, 1957. The grounds of appeal were 
that the jury were wrongly directed on the issue of diminished 
responsibility. 

The trial judge had directed them in accordance with Paull J.’s 
direction in R. v. Walden® which had been approved in the Court 
of Criminal Appeal. This involved the notion that borderline 
insanity was the essence of diminished responsibility. Unfortu- 
nately the case was heard before the decision of the Court of 
Criminal Appeal in R. v. Byrne, which had re-examined the scope 
of the defence and had accepted a much wider basis for it. The 
trial judge had then gone on to direct the jury on the meaning of 
M’Naughten insanity and told them this was relevant cdnsidera- 
tion in deciding whether the case was one of borderline insanity. 

The Privy Council held that this was a misdirection in a serious 
and vital matter. In reaching this conelusion their Lordships « 
approved the reasoning of the Court of Criminal Appeal in the case 
of Byrne. They repudiated the suggestion that the test of border- 
line insanity would be appropriate in every case, remarking that 
“there may be cases in which the abnormality of minderelied upon 
cannot readily be related to any of the generally recognised typ&s 
of ‘insanity.’’’* The term “insanity ° when used in this con- 
nection “ must be used in its broad popular sense.” Moreover, 
no single formula could be devised to cover every case, but the 
direction to the jury must always be related to the particular 
evidence. 

Another case which was decided recently on the subject of 
diminished responsibility attracted more public attention, though it 
is, as a matter of law, rather less important. This is the case of 

e 
1 R. v. Byrne [1960] 2 Q.B. 806; [1960] 8 W.L.R. 440; [1960] 8 All E.R. 1. 
See (1961) 24 M.L.R. 164 


2 [1961] 2 W.L.R. 506; aleo reported [1961] 1 All E. R. 859. è . 
“3 [19591 1 W.L.R?1008, 1012; [1959] 8 AINE. R. 208, è 

4 Loc. cit., 51% . s. 
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Terry” (the Worthing bank murder case). "Here the “Court of . 
Criminal Appeal upheld the conviction of Terry for murder notwith-" 
standing the bad practice adopted by the trial judge in handing” 
the jury a marked transcript of the medical evidence, and the 
unsatisfactory way in which the defence of diminished responsibility 
was dealt with by the judge in his summing-up to the jury. 

These errors were redeemed in two ways: on the first point, 
by the fact that the case was not an ordinary case but one where 
at the end of the eight days’ proceedings “the real and only 
question ° was whether Terry was fooling his psychiatrist or was 
genuine in regard to his story of delusions and strange feelings °; 
on the second point, by the fact that the judge did call the jury 
back after they had retired and read to them various passages from 
the two cases of Byrne and Rose which he had Sverlooked in his 
original summing-up, which had been more on the lines of Spriggs, 
and reading the section to the jury without further explanation or 
guidance.’ 

On this second point, the Court of Criminal Appeal, in upholding 
the conviction, remarked that 


* ever since the case of Rose ` The Queen in the Privy Coun- 
cil, it is not sufficient merely to refer to the words of the 
section. That decision | with approval to the interpreta- 
tion that this court put on the section in R. v. Byrne, and in 
the light of that interpretation it seems to this court that it 
would no longer be pn merely to put the section before 
e the jury, but that a proper explanation of the terms of the 
section as interpreted in v. Byrne ought to be put before 
the i jury. 39 8 e 
So at last Spriggs? is overruled, and Terry shows that we have 
» returned to sanity in regard to the interpretation and explanation 
of the section concerning diminished responsibility, while Rose 
shows that we have departed from M’Naughten insanity in this 
connection. 
J. E. Hart Wirrrams. 


Bank ADVANCES FoR WAGES 
THE judgment of Buckley J. in Re E. J. Morel (1984), Ltd. is based 


on the special facts of the case, which do not seem clearly to include , 


the answer to the question whether the payment of the wages 

cheques increased the overall indebtedness of the company to the 

bank. There were three accounts—a no. 1 account in debit and 

“ frozen,” as the learned judge described it; the current no. 2 

account, which was always in credit; and a wages account to which 
e 


5 [1961] 2 W.L.R. 961. 


8 p. 967. * 
7 p. 965. 
*s Ibid. . : 
> [1958] 19B. 270; [1958] @ W.L.R° 162; (1958) 21 M.L.R. 318. , 
1 [19414 3 W.LR. 57. 
. 
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(wages cheques were debited and the balance on ‘hist was wiped 
Sout by pefiodic transfers from account no. 2. At the date of the 
* liquidation the no. 1 account was overdrawn £1 18893 the no. 2 
account was in credit £1,292 (or £1,544) and the wages account 
fn debit £1,871 (or 1 ,628). The alternative figures did not affect 
the issue. 

The facts which appear to have been regarded as the salient ones 
were (i) that the no. 1 account was “‘ frozen,” (ii) that the balance 
on this account never increased, (iii) that the no. 2 account and the 
wages account were regarded as one, the debit balance on the latter 
normally being less than the credit balance on the no. 2 account 
The learned judge held that because the no. 1 account was ‘ frozen ” 
it must be disregarded in considering whether advances were made 
for the payment of wages and that, even if this was wrong and all 
three accounts could be combined, the resulting debit balance could 
not be taken to include such advances, because they could not be 
identified. As he put it, 

“In my view, the right solution of this problem is to treat 
the balance which results from the set-off as being non- 
preferential except to the extent that it can be demonstrated 
that the credit is insufficient to discharge the preferential claim 
in full.” 


This means, presumably, that the debits for wages were eliminated 
by payments to credit, as the result of the operation of the rule in 
Clayton’s case,? the wages and no. 2 accounts being treated as one. 

It is submitted that the question whether the bank had a right 
of set-off between the no. 1 account and the no. 2 account is 
immaterial; that the deciding factor should be whether the payment 
of the wages cheques during the period for which the preference 
could be claimed in fact increased the overall indebtedness of the 
company to the bank. If it did, there was surely an advance for 
the purpose of meeting wages, as understood by section 819 of the 
Companies Act, 1948. It appeared from the evidence that there 
was no overall increase and that it was not a condition of the 
arrangement between the bank and the company that reductions in 
the no. 1 account debit balance should be made; but it is the 
principle which was applied that may be called in question. 

The view that a ‘‘ frozen”? account cannot be combined with a 
current account seems new. The learned judge in this case 
assimilated it to a loan account. Referring to Bradford Old Bank 
v. Sutcliffe, he said: 

“that case demonstrates that there is an important difference 

between a case where a customer has several current accounts 

and a case where a customer has an account which is not a 

current account and one or more current accounts in the bank. 
. . 


°’ Devaynes v. Noble, orate e Case asy) 1 Mar. 529. ° 
3 [1018] 2 K.B. 838 . A 


“a 


e e a 
86 » THE MODERN LAW REVIEW , Vor. 25 
. & 

. e è . 
In the first case where all the accounts are*current, the banker 
can combine those accounts in whatever way he choeses, treat-* 


* “ing ther all as being one account of his wahocabty with his * 


customer. In the other case the accounts are of a different 
character and the banker is not free to combine them in that 
way.” 


This seems rather to overlook the fact that on a liquidation there 
must be combination, to discover the net indebtedness one way or 
other; the banker has no choice. In the Bradford Old Bank case 
there was no question of compulsory set-off; there was a current 
account and a loan account and the question was whether the 
liability of an insane guarantor was discharged by payments into the 
current account subsequent to the fixing of his liability. What 
Scrutton L.J. (to whom Buckley J. referred) is sdying in effect at 
page 847 of that case is that to permit the operation of the rule in 
Clayton’s case would deprive the borrower of the advance for which 
he had contracted. Where an advance is given by way of loan it 
is usually by credit to a current account: ‘‘The £8,400 debit 
balance on loan account cannot be treated as discharged by subse- 
quent payments into the current account.” The arrangement in 
the Morel case appears to have been that the bank would not touch 
the credit balance on the no. 2 account so long as it was sufficient 
to meet the debit balance on the wages account and so long as 
transfers in reduction of the debit balance on the no. 1 account 
were made periodically. It is inconceivable that the bank would 
have been willing to allow the no. 1 account to remain at the same 
figure for all time. e There seems to be no evidence that the bank 
undertook never to combine; they could have obtained the right 
to do so by giving notice to determine the arrangement. 

» This seems to be the real point of the matter. It does not 
seem either right or reasonable that a technical rule such as that in 
Clayton’s case should affect the question whether the payment of 
wages cheques increases the net indebtedness of a company to its 
banker for the purpose of a preferential claim in winding up. 


MAURICE MEGRAH. 


e 
WAIVER or a DEFECT IN Notice or THE CHARGE 


Tae Privy Council, in Annamunthodo v. Oilfield Workers’ Trade 
Union,’ has dealt, albeit somewhat perfunctorily, with several 
important problems arising from wrongful expulsion from a trade 
union. It is fair to say that the way to what seems to be a perfectly 
correct decision would have been more easy, and the resultant 
judgment of greater weight, if theeattention of the highest court of 
the Commonwealth had been drawn to the considerable number of 
Commonwealth decisions touching on the points considered. As it 
‘was, of the fifteen cases cited, in argument, all were’ of English 


1 [190611 3. W.LsR. 650; also reported, [2961] BAN E.R. 621. ° 


; r e 
Jaw. 1962 NOTES OF CASES A 87 
ë o 


origin, save one which was a decision of the Privy Council; only 


five couldereally, be said to concern the position of a modern trade 


*union, and none, save in passing, dealt with the specific issues 
tnvolved in the instant case. Bearing in mind the sparsity of 
English authority op this subject it can hardly be contended that 
the court was adequately advised. 


The facts of the case are straightforward. The appellant had 
alleged that the President-General of the union had embezzled 
$25,000 and that other officers were guilty of theft and corruption. 
He was charged with irregular discussion of union business,” plotting 
against fellow members* and failure to show due respect to the 
officers of the union.‘ As these were the first such offences to be 
charged against him he could have been fined a total of $8, but 
there was no péwer to expel him. He was duly notified of these 
charges and attended the hearing, which was adjourned after he 
had denied them. He did not attend the subsequent proceedings 
and was found guilty in his absence. At the adjourned hearing the 
tribunal invoked another rule concerning conduct prejudicial to the 
best interests of the union, as to which no charge had been com- 
municated, but under which there was a power of expulsion for the 
first offence.’ The appellant was notified that he had been expelled 
under this rule. His appeals to the Annual Conference of Delegates 
of the Union and, subsequently, to the Supreme Court of Trinidad 
and the Federal Supreme Court failed to reverse this decision, and 
he came, finally, to the Privy Council. 

It is clear that the appellant could not complain on the ground 
only that he had been tried in his absence, since he had ‘received 
adequate notice and had elected not to attend. He could, and did, 
complain, however, that he had received no notice of the material 
charge against him; namely that which alone gave the union the 
power of expulsion. It was argued that this offence was merely an 
accumulation of those already charged and the penalty imposed was 
a more severe punishment for an aggravated set of circumstances 
encompassed by the specific charges already made.’ Itis submitted 
that the Privy Council was correct to reject the force of this contefi- 
tion and to hold that, even if the rults could be read in this light, 
the power of expulsion was only available if the conduct was, in 
fact, prejudicial. If this was to be alleged the appellant should 


” have had notice of such a charge.’ In so deciding, their Lordships 


helped to lay low a rather surprising suggestion made in other 
cases to the effect that knowledge of the facts leading to the ultimate 


2 Union rule 25. 


3 Rule 26. e 
t Rule 27, 
5 Rule 11 (7). 
6 = to this, Sa Eve J. in Wolstenholme v. A, M. U. [1920] a Ch. 888 at 
e . 400. ` 
7 [1961] 8 wen, 650 at p. 655. . i . °, 
i ee s j . 
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charge is sufficient notice. As recently as 1956 * *Pilchér pe con- ., 


sidered as sufficient notice the plaintiff’s ‘‘ shrewd suspieion ” that 


‘certain matters would be inquired into. The Court of Appeal came? 


dangerously close to the same attitude in Russell v. Duke of Not- 
folk,” when the Stewards of the Jockey Clup were permitted te 
substitute, during their hearing, a charge of negligently permitting 


doping in place of one of actual doping. Tucker L.J. even went , 


so far as to say that no notice of a specific charge was necessary 
because none had emerged before the hearing. There are signs of 
the same approach in Commonwealth countries ° and, although 
there is ample authority the other way,’ it is as well to have it 
made clear that this error has not been permitted to perpetuate 
itself. 

In the Federal Supreme Court, Wylie J. had been attracted by 
the argument that, since notice of the fresh charge would have been 
given to the accused had he attended the adjourned hearing, he 
could not complain; his own neglect had deprived him of the 
opportunity to receive that notice. It is difficult to see what induced 
their Lordships to ‘‘ realise the force of this reasoning.” It is 
quite plain that the principal functions of notice are to enable the 
accused to decide whether to attend or not and to know the precise 
ground on which he must prepare his defence. It is equally plain 
that this last would be of no value if the accused was not permitted 
sufficient time to do so. It is true that there is scarcely a mention 
of this point in any English case and that a few American decisions 
have permitted the charge to be read immediately before the hear- 
ing, but*the better opinion, supported by the great weight of autho- 
rity, favours the view that an adequate period of preparation 
should be allowed. It is clear, therefore, that notice given at the 
start of the hearing would have been insufficient even had the 
appellant been there to receive it. As the Privy Council pointed 
out, all that the tribunal could do in the circumstances was to 
adjourn once more and give the appellant formal notice of the fresh 
charge. 

æ The other main point taken concerned the contention that, by 
taking his appeal within the union by virtue of rule 11, the appellant 
had impliedly waived his right to object to the defect in the trial 
procedure. Although it is clearly possible by implication to waive 


e 

83 Davts v. Carew-Pole [1056] 1 W.L.R. 888. For an early example of this 
heresy, see Bachman v. Harrington, 102 N.Y.S. 406 (1908) (U.8.). 

° (1949] 1 All E.R. 109. The mmplications of this part of the judgment wore, 
apparently, not noticed by Ashworth J. in Payne v. ETU., The Times, 
April 14, 1960. 

10 Sharpe v. Browne (1018) 24 A.L.R. 386; Pettit v. S. Australan Tattersalls 
Club [1980] 8.R.(S.A.) 268; Kimmelman v. Amalg. Soc. of Woodworkers 
[1941] W.L.D. 212 (8.Africa). . 

11 Most notably—Abbott v. Sullsoan [1952] 1 K.B. 189 at pp. 199-200 and 211; 

e Huntley. v. Thornton [1957] 1 W.U.R. 321 at p. 826; MoGregor v. Youn 
[1820] N.Z.L.R. 768; Carbines v.ePsttock (1908) 14 A.L.R 248; Vat Rooy 
V. Dutch Reformed Church [1915] NÆ.D. 828 (8. Africa). . 
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*.. the right to object to such defects ™ this raises problems of con- 

Lf siderable difficulty and the nratter is rarely raised in English coyrts, 
in this type of case. Two separate sets of facts must be considered. ~ 

*. In the first place the accused may have taken his internal appeals 

Without raising objections as to the relevant defect. In this situation 

there is something to be said for an implied waiver, since the 

* . principal purpose of the well-established requirement that internal 

remedies should be exhausted before resort to the courts is to 

afford the association a fair opportunity to rectify defects. On the 

other hand, mayy respondents, less affluent than the union, are 

faced in the House of Lords with arguments not raised in the Court 


°° of Appeal. On balance it would seem that in the case of domestic 
* tribunals the accused should have a similar advantage, unless he 
has made it perfectly clear that he does not intend to press the 

k point. It has been pointed out, moreover,” that an appellate 


tribunal only purports to affirm a previous decision and, if that 
decision is void for want of natural justice, nothing can cure it. 

In the second situation one has to consider the position of the 
accused who does raise the objections before the interna] appellate 
tribunal. It would appear that this was the situation in the instant 
case, since the Privy Council refer to the appeal as “ a disaffirmance 
—a complaint against the order of expulsion,” and it is difficult 
to see how the appellant could have supported his internal appeal 
without alleging the defects here considered. If this is so, then, 
with respect, it is again impossible to see how their Lordships could 
see the force of the argument in favour of waiver. As they “pointed 
out, the appellant would then be in a cleft stick, because, tf he did 
not take his internal appeal, his application to the court would have 
been rejected on the authority of White v. Kuzych.™* 

It comes as something of a surprise to discover that the appellant 
alleged no damage, but the Privy Council granted a declaration 
that the expulsion was invalid. If the law was clear this would be 
an excellent supporting judgment, containing, as it does, useful 
dicta on a number of important points. It stands in this aoe oe 
however, almost alone on these points, and it is to be regretted tha 
the Privy Council did not dwell at greater length on the reasons 


for the decision. R. W. Rweovr. 


Toe PERNS OF PULLING a COMMUNICATION CORD 


Ir the plaintiff in Berry v. British Transport Commission ' feels 
angry and confused over her encounter with the courts of law, no 
one can be surprised: the case is one which must delight the legal 


12 This seems to be based on equitable estoppel—see, ¢.g., Reckards v. Oppen- 
heim [1950] 1 K.B. 616; Ramsden v. Dyson (1866) L.R. 1 H.L. 210; Fung 
Kai Sun v. Chan Fui Hing [1961] A.O. 489. 

è BV Gouldv. Wellington Waterside Workers [/nton [1924] N.Z.E.R. 1085. 

14 [1951] A.C. 586. . ° 

1 [1961] 1 Q.B9149, Diplook J. ; [1961] 3 WLR. 450; [1961] 3 Alt E.R. 6f (0.4). 

hd . 


a 


. e 
e . 
. A 
90 e THE MODERN LAW REVIEW Vor. 25 


e a . 
historian, yet must also strengthen the lay imprêssion that “the law .. e 


is an ass.” The facts were simple: the plaintiff, while travelling on“ 


a train, pulled the communication cord. ‘“‘ She did this for a reason” 


which appeared to her to be not only reasonable but urgent, and, 
if the particulars of the Statement of Claim delivered . . . are true} 
it would appear that there was both reasonable and sufficient cause 
for her act.’?* Her action not only stopped the train but also 
incurred the wrath of the British Transport Commission who prose- 
cuted her for a statutory offence punishable not by imprisonment 
but by a monetary penalty only. She was cpnvicted in the 
magistrates’ court, fined 20s. and ordered to pay 27s. costs. The 
plaintiff appealed to Quarter Sessions; her appeal was allowed and 
she was awarded £15 168. costs. The net financial result of the 
defence of these actions was that the plaintiff was £64 2s. out of 
pocket. Thereupon the plaintiff applied for and obtained a legal 
aid certificate and launched an action against the British Transport 
Commission for malicious prosecution, claiming the sum of £64 2s. 
as special damage and damages generally. 

It is well known that any person who commences an action for 
the tort of malicious prosecution has a difficult task before him. 
Generally, plaintiffs are unable to surmount the hurdle of showing 
that the defendants were acting maliciously and without reasonable 
and probable cause. However, in the present case, the defendants 
Taised an earlier obstacle and claimed that the plaintiff had dis- 
closed no legal damage, and therefore, no prima facie tort. Since 
malicious prosecution is derived from the action on the case, proof 
of damage is an essential ingredient of the tort. It fell to Diplock 
J., a8 a preliminary point of law, to investigate the meaning of 
the term ‘‘ damage ” for the purposes of malicious prosecution. 

The leading case is Savile v. Roberts* decided over two and a 
half centuries ago. There Holt C.J. stated “‘ there are three sorts 
of damages any of which would be sufficient ground to support this 
action. 1. The damage to a man’s fame, as if the matter whereof he 
is accused be scandalous.... 2... . such [damages] as are done 
fS the person; as where a man is put in danger to lose his life, or 
limb, or liberty.... 8... . UWamage to a man’s property, as where 
he is forced to expend his money in necessary charges, to acquit 
himself of the crime of which he is accused.” 

A considerable amount of judicial thought has gone into the 
examination of these heads of damage, and the statement of Holt 
C.J., as often happens in our Jaw, has been treated as a rigid and 
comprehensive statement of the damage necessary to support the 


2 [1061] 8 W.L.R. 450, 468, per Danckwerts L.J. The plaintiff's reasons for 
pulling the cord were not mentioned in the reports. She claimed that she had 
pulled the cord because a man was molesting her. On the same ay that the 
plaintiff was fined in the magistrates’ court a man was fined £3 for interfering 
with he» comfort in the train and £1 for boarding it whjle it was -moving, 
The Times, December 28,1961. 

3 (16987 1 Ld. Baym. 874. s . 
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a action, That beings so, the plaintiff had to try to come within one 


‘or more of the three heads qf damage. This ostensibly simple task 
* proved to be one of great complexity. 


d. Was there damagg to the plaintiff’s “ fair fame ” within Head 1? 
In a learned analysis of the different reports of Savile v. Roberts 


- and of the old cases, Diplock J. demonstrated convincingly that 


the more modern cases had misinterpreted the true meaning of the 
first two heads of damage. The difficulty in the later cases had 
arisen because {avile v. Roberts is nearly always cited from Lord 
Raymond’s reports, whereas an “‘ examination of the other reports 
of Savile v. Roberts and of contemporaneous cases of false imprison- 
ment and slander . . . shows (1) as regards the first head of damages, 
that the exprefsion ‘scandalous’ was used as a synonym of 
* slanderous ’ in the sense of the kind of imputation which, if spoken, 
was at that date slander actionable per se; and (2) as regards the 
second head of damages, that actual loss of liberty . . . had to be 
proved, and the mere fact that a charge exposed the plaintiff to 
tisk of imprisonment if he were convicted was not enough to support 
the action under the second head.” The courts of a later century 
had failed to appreciate that in the seventeenth century when the 
tort was just evolving and the distinction between libel and slander 
taking shape, certain words (such as “‘ slander actionable per se *’) 
were being used with a very restrictive meaning, but that later on 
these words acquired a wider connotation. Thus in 1898 the Court 
of Appeal in Rayson v. South London Tramways Co.,* without 
referring to Savile v. Roberts, explained the meaning of the ‘first two 
heads of damage differently and, in the opinion of the learned judge, 
incorrectly. There would be damage under the second head if the 
crime charged were punishable by imprisonment even though the 
plaintiff had not in fact been imprisoned; there would be damage 
under the first head if the crime charged, although not punishable 
by imprisonment, conveyed an imputation upon the plaintiff’s fair 
fame. No matter how false the reasoning of these later cases of 
Rayson v. South London Tramways Co. and Wiffen v. Bailey ard 
Romford Urban District Council *® Diplock J. felt himself bound by 
them. ‘ Their effect is that: (1) a charge of a statutory offence 
punishable by fine only does not of itself entail such damages as 


°” will support an action for malicious prosecution; but (2) such a 


charge will do so if it injures the ‘fair fame’ of the person 
charged.” ° 

The test of whether a person’s “‘ fair fame ” has been injured is 
whether the charge itself as a necessary and natural consequence 
defames the person against whorf it is made. Thus, if a statement 
that a plaintiff was charged with the offence was in any way capable 


4 [1898] 2 Q.B. 804. . 
*s [1918] 1 K.B. 680 (which attempted to whittle down" the earlier decigjon). 
s ee 1 Q.Ea 149, 168-164, per DPıplock. J. š °, 
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of a non-defamatory meaning, the matter isenot ‘scandalgus and 
there is no damage to “fair fame’? ynder Head 1. To accuse æ 


‘person of ptilling a communication cord is not necessarily defama-* 


tory, and so the plaintiff failed to show damage here. : 
When the matter eventually came before the Court of Appeak 
the court found it unnecessary to discuss this matter at length, 


since its decision was based mainly on the third head of damage.’ , 


2. Was the plaintiff’s failure to recover all her costs damage within 
Head 8? 


The plaintiff argued that the difference between the costs actually 
incurred by her and those which she was awarded by the Recorder 
constituted special damage under Head 8. It seems fairly reason- 
able to assume that if the plaintiff finishes out o$ pocket over the 
costs, she has suffered loss. The court was faced with the formid- 
able authority of the Court of Appeal in Quartz Hill Consolidated 
Gold Mining Co. v. Eyre ® where it was held that in a civil action 
(a winding-up petition) the difference between the actual costs 
incurred and the party and party costs awarded could not be 
recovered as special damage. The ground for this decision was that 
“the only costs which the law recognises, and for which it will 
compensate [a litigant] are the costs properly incurred in the action 
itself. For those the successful defendant will have been already 
compensated, so far as the law chooses to compensate him. If the 
judge refuses to give him costs, it is because he does not deserve 
them: if he deserves them, he will get them in the original action: 
if he does not deserve them, he ought not to get them in a 
subsequent action.” ° 

Faced with this specious reasoning Diplock J. was asked to draw 
a distinction between civil cases and criminal cases. The learned 
judge refused to do so. In his opinion, the difference between the 
plaintiff’s solicitor and own client costs which she incurred and the 
£16 15s. costs awarded to her by the Recorder did not constitute 


special damage. 


œ æ Thus Diplock J. concluded that since the plaintiff could not 


show damage under any of Holt C.J.’s heads of damage there was 
no cause of action. 
Not unnaturally, the plaintiff, feeling herself counted out on a 


7 However, the members of the court were prepared to approve the conclusions ° 


of Diplock J. and his expressions of disapproval of the binding authorities of 
Rayson v. 8. London Tramways Co. and Waffen v. Bailey [1861] 8 W.L.R. 
450 at 455, per Ormerod E ; at 467-468, per Devlin L.J.; at 470, per 
Danckweits L.J. The bref comments of the members of the court appear to 
ca Aad not all the reasoning and results would be consistent with 
iplock J. 

atiota the plaintiff failed in this part of the action, could she be told 
that the display of subtlety ın judicial reasoning was worth while? Unfor- 
tunately not, for she would not have succeeded fere even if Diplock J. had 
been able to show that damage under the first head was equivalent to slander 
actionable per as. oe ° 7 ° . 
5 (1884 L Q.R, D. 674. ° 9 Per Bowen L.J. at 690. 
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technicality, decided to take the case further, and immediately ran 
into administrative storms., After successfully applying to the 
*Court of Appeaf for leave to appeal out of time,’ she*appeared irt 
person before the court and explained that she had applied for a 
legal aid certificate to bring her appeal but that it had been refused 
on the ground that 1t would be wrong to spend more public money 
on the issue. Sellers L.J. said that the appeal raised a most diffi- 
cult point of law and it was clearly quite impossible for the plain- 
tiff herself to argue it. He felt that it was unfortunate that it had 
been agreed to have this preliminary issue of law decided first since 
it was a very sinple case to go before a jury as to whether there 
had been any malicious prosecution. The court adjourned the 
plaintifi’s appeal so that she could renew her application for a 
legal aid certificate, and pronounced that if legal aid was not forth- 
coming other steps would have to be taken to see that the appeal 
was fully presented to the court." 

Armed with the approval of the Court of Appeal one would have 
thought that legal aid would now have been granted. However, a 
month later plaintiff’s counsel informed Devlin L.J. that in spite 
of the earlier remarks of Sellers L.J. she was still unable to obtain 
a legal aid certificate. Devlin L.J., in view of the seemingly un- 
warranted snub to the Court of Appeal, agreed to consider the 
proper course to take and stated that the court might ask for some 
aid on public grounds from the Attorney-General." Apparently, 
this request too was unsuccessful, since when the matter came before 
the Court of Appeal for hearing, counsel who had appeared for the 
plaintiff attended to assist the court, at its invitation, as amici 
curiae and submitted legal arguments for the plaintiff in that 
capacity. 

The Court of Appeal concentrated on the second argument as 
to whether or not the plaintiff’s failure to recover the whole amount 
of her costs constituted damage under Head 8. In a masterly 
judgment Devlin L.J. analysed and discussed the question of costs 
in civil and criminal actions and exposed the injustices of the present 
law and practice. One starts with a general principle that the 
question of costs must be finally settled in the court where the 
issue was determined. If the plaintiff does not recover all the costs, 
they cannot be recovered in subsequent proceedings; the law cannot 


- permit a double adjudication upon the same point.** The principle 


would be understandable if an award of costs to a successful party 
could be a complete indemnity. However, the usual award of costs 
in civil cases is party and party, and on a taxation of costs a 


successful party is allowed all such costs “fas were necessary or 

10 The Times, October 11, 1960. x 

11 The Times, December 15, 1960. Sellers and Devlin L.JJ. and Lloyd-Jacob J. 

12 The Times, January 17, 1961. 13 The Times, Fobraary 23, 1961. 

14 Tt follows, therefore, that if in the earlier case there had been no gdjudicatione 

e upon wosts (as distinct from an adjudication that tire shall be no order as to 
costs) & party may recover all his costs.e i 
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proper ™ for the attainment of justice or for enforcing òr defend- | 


ing the rights of the party whose costs are being taxed.’ ‘Even it 


. ‘costs are afyarded on a solicitor and own client Basis there is not 


necessarily a complete indemnity since all costs are allowed “ except 
in so far as they are of an unreasonable * amount or have beem 
unreasonably incurred.” 1° As Danckwerts L.J. remarked, “... the 


theory that taxed costs are a sufficient compensation for a success- , 


ful defendant, at any rate in a civil action, seems to me an unreal 
or perhaps even a cynical view, which ought not to have any place 
in the conditions of an action for malicious prosecution. Every 
lawyer, and many laymen, to their cost, know that costs taxed as 
between party and party, and even in some cases as between solicitor 
and client, leave a successful party bitterly lamenting the burden 
of expenses which he is left to bear.” Y Devlin I.J. criticised this 
general principle which might have been rational in 1807 when the 
rule was first laid down,’*® but which was now unfair since the stan- 
dards of assessment for party and party and solicitor and own client 
costs in practice were so far apart. To restrict an award of costs 
to party and party as opposed to a complete indemnity could be 
justified since “it helps to keep down extravagance in litigation 
and that is a benefit to all those who have to resort to the law. 
But the last person who ought to be able to share in that benefit 
is the man who ew hypothesi is abusing the legal process for his 
own malicious ends.” ° However, Devlin L.J. could see no reason 
why the law should not now recognise one standard of costs between 
littgants and another when the costs form a legitimate item of 
damage in the separate cause of action flowing from a different and 
additional wrong. ‘‘If the matter were res integra, I should for 
myself prefer to see the abandonment of the fiction that taxed 
costs are the same as costs reasonably incurred and its replacement 
by a statement of principle that the law for reasons which it con- 
siders to be in the public interest requires a litigant to exercise a 
greater austerity than it exacts in the ordinary way, and which it 
will not relax unless the litigant can show some additional ground 


© or reimbursement over and above the bare fact that he has been 


successful.’’?° However, the Court of Appeal was bound by the 


18 Italics supplied. 16 Ralo 28, Supreme Court Costs Rules, 1959. 

a p- NA 18 Hathaway V. Barrow, 1 Camp. 151, per Mansfield O.J., 
p. 469. ® 

40 An entirely different and revolutionary approach to costs has been suggested 
tentatively by some lawyers who feel that it might be possible to do away 
with the general principle that costs follow the event, even though ıt 18 
hallowed by centuries of usage. Most countries do not have this rule, and the 
result would be that a litigant could take part in litigation knowing fairly 
accurately the extent of his own leggl expenses (subject to any legal aid he 
may obtain) which would be the only costs he would bear. This might 
encourage speculative actions and bluffing defences, but it is thought that 
could be countered Dy awarding costs against a litigant who either commenced 
or defqnded proce ings unreasonably. See the Annual Address by the 
President of the Law ‘Society, Sit Denys Hicks, (1961) Baw Society Gazette 
421 st 425. Pee also correspondencesthereon at p. 557. ° 
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. rule in, civil Gases, hnd the question before ee was whether it 


should be extended to criminal cases. The power to award costg in, 
criminal and civil cases is given under several statutes, but the 
net result in all cases is that the court has a general discretionary 
Power. To accept, kowever, as Diplock J. had done, that the dis- 
cretion was exercised in the same way in civil and criminal cases 
was to place too much weight on the language of the statutes and 
too little on the ways in which these statutes are construed and 
administered. It is accepted that in practice in criminal cases a 
successful defendant cannot assume that he will have a prima facie 
right to an order of costs. Presumably the main reason for this is 
that in a civil action a plaintiff brings an action for his own benefit 
and if he loses it is just that he should pay the costs; however 
criminal proceedfngs are brought in the public interest and the 
unsuccessful prosecutor should be treated more tenderly.** There 
is some force in this, but the Court of Appeal were not prepared 
to extend the rule as to costs to criminal cases, since it was not 
compelled to do so by authority or in logic. “‘... It would be a 
grave injustice for a man, who is maliciously bringing a prosecu- 
tion in which he does not believe, to obtain by a rule of law the 
benefit of a principle which assumes his good faith. The rule would 
then operate not simply to limit his liability, but to relieve him 
of all liability for the loss caused by his malicious act.” 3° 

Thus Diplock J. was reversed on this point, and the plaintiff’s 
loss of costs was held to be damage within the third head of Holt 
C.J.’s statement. $ 

What legal difficulties have been spotlighted by this case? 
There are many: 

(a) The case has illustrated the dangers of modern courts 
relying on ancient cases. It is unsatisfactory, when relying on a 
1698 case, to have to examine ten different reports so that the 
true version can be pieced together. It is also rather hazardous 
to have to deal with the judgment which is eventually obtained, 
by gauging the evolution of the law in the seventeenth century and 
trying to use words and phrases in the way in which it is now 
thought they were used then. 


+ (b) There is a tendency for modern courts, when analysing 


historical development, to lose the practical sense of perspective 

which they usually possess. Thus, it is submitted that in the 

present case Diplock J.’s enthusiasm for tracing the correct histori- 

cal development of Savile v. Roberts led him, unsuccessfully, to 
Ld 


21 In R. v. Sansbury [1959] 1 W.L.R. 1091 Devlin J. explained that an award 
of costa against the prosecution does not necessarily involve some reflection on 
the conduct of the prosecution or on the ee of the action i: brought. ° 

* Yet suth a feeling still exists. 
22 Per Devlin L.P. p. 464. ° . e 
° 


P 
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24 Legal Aid and Advice act, hE First Schedule, Part II , 
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try to show that the law today should have beeh even narrower and . 
Joye unsatigfactory than it is at present.” 

(c) Although the plaintift succeeded in her appeal, iio question? 
of damage in the tort of malicious prosecution is quite chaotic. It 
a plaintiff can prove that the defendants actedemaliciously and had 
no reasonable and probable cause for taking proceedings any 
financial loss which arose directly as a result of the action should 
be sufficient to establish the tort. 

(d) The unsatisfactory general position as to the award of costs 
in criminal and civil cases has been raised once again and a 
thorough investigation into the general principles behind such 
awards is required. 

(e) The tangle which occurred over legal aid in this case is 
rather puzzling. It is strange, perhaps, that Whereas legal aid 
cannot be given for defamation proceedings ** there is no bar to 
proceedings for malicious prosecution. Granted that a legal aid 
certificate was given initially, it is unfair to refuse a further certifi- 
cate in the course of the proceedings merely because technical 
points of law were being raised. 

So much for the legal difficulties. What was the practical effect 
of the case? After this lengthy and complex preliminary skirmish- 
ing the plaintiff emerged ready to begin her action to try to convince 
a jury that the defendants instituted proceedings against her mali- 
ciously and without reasonable and probable cause. However, the 
action was settled upon the defendants paying to the plaintiff £850 
and costs.™ The plaintiff’s long struggle was successful, but did it 
inspire in her a cowfidence in the law? 

GERALD DWORKIN. 


ENFORCEMENT OF FOREIGN JUDGMENTS: IMPLIED SUBMISSION 


A SOMEWHAT simplified version of the facts in Blohn v. Desser* 
is as follows: the defendant, at all material times resident and 
present in England, was a sleeping partner in a firm carrying on 
business in Vienna. She took no part in, and received no income 
from, the business but her name appeared on the commercial 
register in Vienna as a partner in it. The plaintiff, an Austrian 
national resident in Vienna, had obtained judgment against the 
firm for the equivalent of £1,008 9s. in the Vienna Commercial 
Court on a bill of exchange which another partner had accepted 
in the name of and on behalf of the firm. The plaintiff now sought, 


23 The sympathy of all pial lawyers must be with Ormerod L.J. when, at 
the end of the appeal, he said with moderation: ‘‘1t may be that the tıme 
has come to consider the distinctiorw® between actions on the case, of which 
this 1s one, and ordinary actions in tort, with a view to abolishing or 
modifying that distinction. The difference’ appears to me to® originate in 
history rather than to be based on logic” (p. 478 


38 The Times, December 2% 198 : 
1 [1961] 8 WER. 719; [1961] "3 ap bR. L ° 
. e fe s 
ry ° 
s * è Sas ° . 
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«.. inter alia, to enforct this Austrian judgment against the defendant 
* ‘personallyetin England. ` ea 
: ° The relevant Austrian law was as follows: a firm has no 
e. Separate legal personality; if, as in this case, a creditor sues the 
firm in the firm’s name and not the partners individually, he can 
obtain execution against the partnership assets but not against 
ə . those of the respective partners; such a creditor who is desirous 
of reaching an individual partner’s assets needs to bring a further 
action against that partner. Had the plaintiff done this—which, 
it will be apprecjated, she had not—the defendant would have been 
precluded from raising any defence which could have been raised 
«** on the firm’s behalf in the original suit, though she could have 
* raised defences which were either personal to herself, e.g., that she 
was not a parther at the material time, or which arose out of 
matters subsequent to the judgment, e.g., satisfaction of the debt 
since the judgment. The defendant did not, however, seek to raise 
any defences of these kinds but simply sought to resist the claim 
on the grounds (a) that the judgment had been obtained by fraud, 
(b) that the Austrian court had no jurisdiction and (c) that the 

judgment was not final. 

Diplock J. felt himself unable to hold, despite deep suspicion, 
that the judgment in Austria had been obtained by fraud, inasmuch 
as he had had no opportunity of himself seeing and hearing the 
plaintiff and her witness.? The question of the competence of the 
Austrian court was one primae impressionis. To use the learned 
judge’s own words °: ‘* Has a court of a foreign country jurisdiction 
in an action in personam against a debtor who does not reside 
physically in the country but who, at the time of the action, carries 

. on business at a place in that country through an agent resident in 
that country, where the action is brought in respect of a transaction 
effected by that agent at his place of business? ” Relying on the 
well-known statement of Buckley L.J. in Emanuel v. Symon * that 
an English court will enforce a foreign judgment in England where 
the defendant, inter alia, ‘* has contracted to submit himself to the 
forum in which the judgment was obtained,” Diplock J. held thet 
the submission could be implied as well as express, concluding 
that it seemed to him € “that, where a person becomes a partner 


. 3 esL] 3 W.L.R. at p. 728. See Wolff, Private International Law (2nd ed., 

50), at p. 269: the problem there propounded might have been brought up 

here for solution had fraud been found, since Austrian law also has the 

1€0 g procedure in cases of judgments fraudulently obtained: see [1961] 8 
WER. at p. 722. 

3 [1961] 8 W.L.R. at p. 724. 

4 [1908] 1 K.B. 302 (C.A.), at p. 309. 

5 Cf. Feyerick v. Hubbard (1002) 71 a.J.K.B. 509; er v. Adamson (1874) 
8 Ch.D. 26; Jamieson v. Robb (1881) 7 Viot.L.R. 170. It is of interest to 
note tha? Drplock J., at p. 724, questioned whether there was jurisdiction, as 

oe 


stated by Buckley L.J., “where the defendant 1s a subject of the foreign, 


” 


country m which the judgment had begn obtain 
Ltd, [1960] 1 W.L.R. 1273, at p. 1276, per Hodson, L.J. 
6 [1961] 8 W.Js.R. at p. 724. e bar 
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in a foreign firm with a place of business withif the jurisdiction of |, « 


e 


a foreign court, and appoints an agent resident in shat jurisdiction * 

* to conduct Business on behalf of the partnership at that place of ° 
business, and causes or permits, as in the present case, these 
matters to be notified to persons dealing withethat firm by regis- 
tration in a public register, he does impliedly agree with all persons 
to whom such a notification is made—that is to say, the public— 
to submit to the jurisdiction of the court of the country in which 
the business is carried on in respect of transactions conducted at 
that place of business by that agent.” 

Having thus held that the Austrian court had been competent, 
his lordship considered the Austrian law ag set out above and 
reached the conclusion that the Austrian judgment was not one 
which could be enforced against the defendant personally since it 
had not been obtained against her personally, and that even if it 
had been a judgment against her personally, it was not a final and 
conclusive one by reason of the defences which the defendant could 
have raised and because the’ “‘ judgment of the Austrian court 
against the partnership firm does not, in my view, enable the 
plaintiff to say as against the defendant that all possible contro- 
versies between the parties have been decided by the judgment 
against the partnership firm, because on the evidence of the 
Austrian law there are defences which would be available to her 
which are not concluded by the judgment that the partnership firm 
is Hable,” 

It is respectfully submitted that there is no room for questioning 
the absolute correctyess of this decision. By holding that the facts 
constituted a case of implied submission, Diplock J. found an 
adroit answer to this apparently novel question of the competence 

ə of the Austrian court without having to add to, or fly in the face 
of, the accepted rules as to what constitutes submission. As regards 
the decision that the Austrian judgment was not enforceable 
against the defendant, the case deserves to become a prime 
“ teaching gase ’? by virtue of the learned judge’s clear reasoning 
ob the topic of finality and conclusiveness. 

° P. R. H. Wess. 


New Wave OF INTERPRETATIONS OF THE FACTORIES ACTS 


° 
Ix 1895 a weaver named King was injured by a flying shuttle 
ejected from his loom. An information was laid against the 
occupiers of the factory for breach of section 6 (8) of the Factories 
and Workshops Act, 1878,’ in that all dangerous parts of the 
machinery had not been securely fenced. The magistrates con- 
victed, as prosecutions for this offence were fairly common at the 


«, [1061] 2 W.L.R. at p..726, relying on Nouvion v. een (1889) 15 App, 
Cas. 1 (M.L.), Ab po- 9, 16, per Lords Herschell and Bramwéll respectively. 
1 41 & 88 Vict. e. 16, as amended by 54°& 55 Vict. c. 75, 8. 6 (2). © 
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time.?, The cause sof the nae of the shuttle in this case was 
*proved te be he negligenge of the injured man himself, and, 


* possibly for this reason, the defendants appealed’ to quarter 


‘sessions. The Recorder of Blackburn quashed the conviction, 
giving as his reasqns (a) the comparative rarity of accidents of 
this kind at the defendants’ mill, and indeed, in Blackburn, and 
(b) the fact that the negligence of the injured man was the cause 
of the accident, remarking: 


“In my opinion this limitation must be put upon the 
millowner’s, liability. He is only responsible for machinery 
which is itself dangerous in the ordinary course of careful 
working ... [the accident does not] seem to me to afford 
evidence of any defect in the machinery of the mill in the 
ordinary course of careful working.” * 


A case was stated for the opinion of the High Court, where in 
Hindle v. Birtwhistle the magistrates’ decision was restored. 
Wills J. said: 


“ It seems to me that machinery or parts of machinery is 
and are dangerous if in the ordinary course of human affairs 
danger may be reasonably anticipated from the use of them 
without protection. . . . In considering whether machinery 
is dangerous the contingency of carelessness on the part of 
the workman in charge of it, and the frequency with which 
that contingency is “kel to arise, are matters that must be 
taken into consideration.” 


Wright J. pointed out that it was a question of fact and degree 
in all cases whether the tendency to fly out was a tendency to fly 
out often enough to satisfy a reasonable interpretation of the word 
“ dangerous.” Defendants’ counsel appeared to agree that if a 
flying shuttle were a danger within the meaning of the section, a° 
duty to fence against it arose; this agreement may have been due 
to the simple and inexpensive nature of the shuttle guards avail- 
able.’ Thus the decision became a precedent for the contention 
that a duty arose under the Act to fence against objects ejected, 
from a machine with a foreseeably dangerous frequency. 

The more general legal importance of the decision is that it 
encouraged the courts in succeeding cases to consider ‘‘ danger ”’ 


, as it should be considered, namely, in a broad common-sense 


ménner, as danger to the workman for whose protection the Act 
was passed, without restriction as to how the danger was caused, 
providing that the danger emanated from the machinery and could 
reasonably be anticipated. On this basis Wills J.’s remarks were 
adopted on numerous occasions in both the civil and criminal 


a a Peach of H.M. Inspector of Factories, 1898, p. 380; 1804, pp. 804, 308; 


wt Be ae Cl 6) P0 cae pp. 249-261. . ° g 
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5 Seo SERENE Factories, 1884? p. 12. . Su 
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courts,° eventually receiving the approval of the House’ of, Lords 
in John Summers & Sons, Ltd. v. Frost in 1955.", It seemed not* 
unreasonablé to assume that not only the remarks of Wills J., but’ 
also the broad common-sense view of danger, were now settled law, 
but the further decisions of the House of Lads soon cast doubt 
on this assumption. 

The wording of the fencing provisions of the Factories and 
Workshops Act was not substantially altered until it found its 
place in sections 12-14 of the Factories Act, 1987.° The rigours 
of the requirement are now modified in their application to presses 
and similar machines by a proviso, that the “requirements of 
section 14 (1) “shall be deemed to have been complied with ” if 
an automatic device which serves to keep the operator away from 
the dangerous part is provided. Furthermore, @ new provision 
(section 14 (8) ) empowers the Minister of Labour to make Regula- 
tions to deal with the related problem of safeguarding materials 
which are dangerous while in motion in a machine. ‘“ Prime 
movers”? and ‘‘ transmission machinery ’? now receive separate 
treatment in sections 12 and 18 respectively. The cases soon 
demonstrated the difficulty of interpreting the well-tried words 
“ dangerous’ and “securely fenced ’’ in the context of the new 
and more complex fencing provisions. ` 

In Nicholls v. Austin (Leyton), Ltd., the House of Lords 
decided that a circular saw, the dangerous parts of which were 
adequately guarded against contact, was “‘ securely fenced,” even 
though the structure employed for fencing purposes still permitted 
the ejection of dangerous pieces of wood. Their Lordships were 
unanimous that there was no obligation to fence against the 
ejection of material, not only on general grounds, but specifically 
by reference to the proviso to section 14 (1), and to the unused 
regulation making power in subsection (8). Four of the noble 
Lords supported the wide proposition that the object of the section 
was to prevent “internal ’’ contact between the operator and the 
dangerous part of the machine.*° Hindle v. Birtwhistle (supra) 


© was not discussed. 


In 1048 the House of Losds were again invited to consider the 
question of secure fencing, on this occasion of transmission 
machinery under section 18. A driving belt, adequately fenced 
against contact, had broken and ejected its loose end over the 
fencing and injured the plaintiff. His counsel founded on Hindle 
v. Birtwhistle (supra) claiming that his client must succeed if the 


t e.g.. Blenkinsop v. Ogden [1898] 1 Q.B. 788; Walker v. Bletohley Fletions, 
Lid. [1987] 1 All E.R. 170; Harrison v. Metropolitan Plywood Oo. [1046] 
K.B. 265; Smithwick v. N.O.B. [1950},2 K.B. 885. 

T [1955] 1 All E.R. 870; per Lords Reid, Keith and Morton, at pP. 881, 888 
and 878 respectively. 

8 1 Edw. 8 & 1 Geo. 6, c. 67. 

9 [1946] AC. 498. 

10 ¢.g., Logd Simonds at°p. 605: ‘*the fence 16 intended fo Eee th8 workef 

out, mot to kegp the machine or its penance in,’ 
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case had been corfectly decided. Their Lordships all agreed that 
* the claim*must.fail, but differed in their reasoning. It, was common 
„ground that ‘‘ securely fenced ’? must be given the same meaning 
in all three sections, and that the fencing required was not intended 


“to protect agains the dangers arising from the breakage of 


machinery, but only machines dangerous in the course of working. 
While Lords Porter, Normand, and Morton were prepared to 
reaffirm that the fencing obligation was to keep persons out rather 
than the machine in,’* Lord du Pareq and Viscount Jowitt were 
reluctant to be ghought to be laying down that in no circumstances 
would the Act require machines that sometimes ejected fragments 
or loose parts to be securely fenced against this danger.‘* The 
majority of their Lordships distinguished the decision in Hindle v. 
Birtwhistle on “the ground that the ejection of shuttles was an 
incident that might have been expected from the ordinary working 
of a loom. 

By imposing a limitation on the duty to fence, the House of 
Lords in these two cases imposed a limitation on the linked question 
of danger; for judges in subsequent cases under these provisions 
needed to ask, not, ‘is this part foreseeably dangerous?” but, 
“ig this part foreseeably dangerous in a way that a fence to keep 
the operator out can remedy? ’’ In other words, a question of law 
replaced a question of fact. The only uncertainty was where the 
Hindle v. Birtwhistle type of situation stood in relation to the rule. 

In Bullock v. Power (Agencies), Lid., the rule was applied 
to a machine which had ejected the end of a wire rope with lethal 
effect, so that it was held that there was mo liability to fence 
against the danger. Likewise the Court of Appeal declined to 
consider the drum of the machine and the rope that was being 
wound upon it as together forming part of the machine for fencing « 
purposes. 

In Dickson v. Flack,™ however, the Court of Appeal held that 
the Lords’ decisions had not overruled the Hindle line of cages in 
circumstances where the machines had a known propensity to throw 
out dangerous parts. Denning L.J. said that the House in Carro 
v. Barclay ™ had distinctly kept open the question of a machine 
which might be expected to throw off detachable parts in working. 
Morris L.J. pointed out that the Act and Regulations had in this 
cage to protect against two separate and well-known dangers, and 
stressed the desirability of an interpretation that would protect 
against them both. 

In some ways this decision was a stronger case than Hindle v. 
Birtwhistle itself. The “‘ dangerous part ” was the flying cutter of 


° 
11 Carroll v. Andrew Barclay & Sons, Lid. [1948] A.C. 477, at pp. 486, 489 and 
493 resp&&tavely. 
12 At pp. 486-487 and 492 respectively. 
G [1956] 1 All E.R. 498, per Dennin ar t p. 500. 
u Hw 2 Q.B. , per Denning p. 478, and Morns fags wp. 480- 
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a vertical spindle moulding machine. The risk of these eutters 
flying out at a high velocity and inflieting lethal injuries was well? 
known, and special cage guards to contain the escaping cutters ° 
were recommended by the Factory Department. ** 

In Rutherford v. Glanville & Sons (Bovey Tracey), Ltd., thé 
problem of the protection required for a grinding wheel revolving 
at 4,000 r.p.m. came before the court. The bursting of this type - 
of wheel was common knowledge, and Lord Goddard C.J. stated 
in the Court of Appeal that there had never been an exactly 
similar case. He was of opinion that: . 

“it would be a very curious and narrow reading of the 
Factories Act, 1987, if one could say that no liability was 
imposed on the plain facts of this case . . . one of the reasons 
why this . .. wheel is dangerous is becaus® of the risk of 
disintegration . . . this machine cannot be said to be securely 
fenced if it does not protect the worker when the very thing 
happens against which the fence is required to protect him.” ** 


Morris L.J., considering Nicholls v. Austin (Leyton), Ltd., 
said: 
“it does not seem to me that their Lordships in that case were 
dealing with the rather unusual situation that occurred in the 
present case ... I do not think that it was the intention 


of their Lordships ... to say anything in the passages to 
which I have been referred, leading to a different result.” Y 
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‘In these cases the element of “‘ danger ’’ was easy to establish 
with the accepted tests, so the decisions arose on the question of 
& secure fencing,” but in Newnham v. Tagart, Morgan & Coles, 
Ltd.," the Court of Appeal needed to consider the situation where 
the element of “ danger ’’ itself was in dispute. A band saw had 
broken and a piece had flown out of the machine and struck the 
plaintiff. Lord Goddard C.J. said that prima facie it was not 
the object of section 14 to keep in parts either of the material or 
of the machine should it break, but this restriction would not apply 

the risk of the machine breaking was inherent or likely to occur 
in the working of the machine. The defendants were not liable 
in this case, as the risk of a saw breaking was infinitesimal. 
Denning and Birkett L.JJ. agreed. 

In all these decisions of the Court of Appeal it had been assuped °» 
that the wide proposition laid down by the House of Lords in 
Nicholls v. Austin (Leyton), Ltd.,* had not been intended to 
deprive of authority the Hindle v. Birtwhistle line of cases.” 
Until the recent decision in Close v. Steel Company of Wales, 
Ltd., it had not been possible to test the correctness of this 


15 Home Office Pamphlet 87 of 1928; Min. of Labour Form 279 of 194. 
e16 [1958] 1 All B.R. 589, at p. 583. 7 At p. 585, 
18 1956. Bee O.A* Judgments, 1986, No. : E š 
19 See (1086) 19 M.L.R. 88 and (1958) UML, 440. 

20 [1961] 8 W.2).R. 819; also reported [1961] 2 AU E.R. 958. ° 
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we assumption, The plaintiff in this case had suffered an eye injury 
i ‘irom the “disintegration of ® small but fast-revolving bit, which 
“formed part of a drill he was operating in the defendants’ works. 
The failure of these bits was not uncommon, but what was 
ùncommon was an iħjury resulting from the failure, so that fencing 
for bits of this type was not provided. The trial judge at Swansea 
* Assizes, Mr. Justice Winn, was satisfied that in ordinary circum- 
stances the particles of the disintegrating bit could not acquire 
enough velocity to injure. He dismissed the action on the ground 
that danger wasenot foreseeable. On appeal, Lord Evershed M.R., 
who delivered the judgment of the court, affirmed that the accident 
was not one which could or would be reasonably foreseeable: 


“ liability .,. . will not arise save in cases which would have 
fallen within the scope of the rationes of the judgments of 

s Wills and Wright JJ. in Hindle v. Birtwhistle; in other words, 
that a part of a machine should not be regarded as ‘ danger- 
ous’ within the language of the section unless the risk of injury 
can be fairly described as reasonably foreseeable in the ordinary 
course.’ 


On the duty to fence against particles, Lord Evershed doubted 
whether Nicholls v. Austin (Leyton), Ltd.,° was conclusive against 
the plaintiff: 

“*. . . by decisions of the court which it is our duty to follow, 
the speeches of the noble Lords in Nicholls v. Austin (Leyton), 
Ltd., should be treated as qualified to the extent . . . (b) that 
the duty imposed by the section comprehends the duty to 
protect the workman from injury caused by ejected or flying 
pieces of the machine itself as distinct from injury caused by 
flying or ejected pieces of the material on which the machine 
is working.” # o 


The court finally asked for the guidance of the House of Lords on 
the true extent of the decision in Nicholls’ case. 

The plaintiff was once more unsuccessful in the House of Lords, 
but a marked difference of opinion emerged in their’ Lordshipsiong 
reasoning. Lords Goddard, Morton and Guest ** took the view that 
the earlier decisions of the House had not been qualified in any 
way. Lord Morton underlined the fact that four judges in Nicholls 
.v. Austin (Leyton), Ltd., had used words wide enough to cover 
both the: materials and parts of the machine that might fly out. 
He had always understood that such a decision was conclusive as 
to interpretation of a statutory provision, and binding unless 
modified by further legislation. He then discussed the three Court 
of Appeal decisions which had,appeared to qualify the former 
House of Lords decision, characterising them as ‘‘ somewhat 


P) surprising “events.” 
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Lord Guest believed that the construction’ of section 4 had | . 
glready been decided by the House of-Lords in a sense Adverse to? 5 
* the appellant’s contention, and that it was not open to the House * 
to review the matter. Cad 
Lords Denning and Morris? agreed with ethe decision of thé 
House on the test of danger laid down in Hindle v. Birtwhistle,* 
but did not agree with the opinions of the majority on the extent . e 
of the duty to fence. Lord Denning based his reasoning on the 
Hindle line of authority, in all the cases of which the judges had 
taken the same common-sense view, and no one hag suggested that 
Hindle had been wrongly decided. Apart from authority, he was 
prepared to hold that the section required fencing from such 
dangers as might reasonably be expected in the working of the 
machine. He felt that the general statement of the law to which 
the majority of their Lordships attached importance was “ only 
said in passing,” and went on: 

“In (cases of machinery flying out) Hindle v. Birtwhistle 
has stood as the classic authority since 1897, and it cannot have 
been the intention of the legislature to overrule it by a proviso 
which was inserted in 1987 for another purpose . . . nor do I 
think that any of their Lordships in Nicholls v. Austin (Ley- 
ton), Ltd., intended by a side wind to throw any doubt on 
Hindle v. Birtwhistle.” * 


Likewise his Lordship saw a distinction between the House of 
Loads decision in Carroll v. Barclay & Sons, Ltd., and the prin- 
ciple in Hindle’s case, where the risk was foreseeable, as the risk 
of the breaking of “the belt in the former case was very remote. 
Thus Lord Denning found himself at variance with those Lords 
e who considered that they were bound by the declarations in 

Nicholls v. Austin (Leyton), Ltd., as these words were, in his 

opinion, “ propositions wider than the case itself required.” Lord 

Morris agreed that the effect of the two earlier decisions of the 
wetiouse of Lords was not to remove all necessity for fencing against 
parts of machines which might be thrown out. 

In this decision the three * qualifying ’’ decisions of the Court 
of Appeal ** were expressly overruled, so that now the extent of 
the duty to fence imposed by section 14 should be free from doubt. , 
A reading of Lord Denning’s compelling dissenting judgment still 
raises doubts, however, concerning the Nicholls v. Austin (Leyton), 
Ltd., decision in the House of Lords, quite apart from his views 
on the question of binding precedent which raise issues of magni- 
tude that it would be out of place*to discuss in this note. It is not 
stated if the ‘flying shuttle’’ situation is included in their 


a At pp. i 825-830 dnd aaa respectively. r A ú 
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e , Lordships’ decision:** Not the least surprising aspect of the con- 
e | troversy is the degree of untertainty that surrounds the interpreta- | 
tion of the fencing provisions, requiring the repeated attention of 
* ‘the House of Lords. 
* Some guidance bn the full implications of the Close v. Steel 
Company of Wales, Lid.,?° decision is now available from the Court 
* + of Appeal in Eaves v. Morris Motors, Ltd., a case which was argued 
just before Close’s case was decided in the House of Lords, and in 
which judgment was adjourned to enable consideration to be given 
to the decision of the House. 
Willmer L.J. had no doubt that in Close v. Steel Company of 
Wales, Ltd.,?° the House of Lords had by a majority, “laid down 
once and tor all” that the duty of an employer under section 14 (1) 
was limited to such fencing as would prevent the workman coming 
“ into contact with moving parts of the machinery. Pearce L.J. 
was of the opinion that the House of Lords had laid down that the 
wording of the Act of 1987 and the authorities did not permit one 
to go back to the “‘ broad common-sense view ” laid down in Hindle 
v. Birtwhistle* in considering what dangers emanating from 
machinery the Act was designed to protect against.” 
These expressions of opinion, as well as the utterances in Close 
v. Steel Company of Wales, Ltd.,?° lead to the conclusion that 
while Hindle’s case may stand as a respectable authority as a test 
of danger under the Act, the danger must now be suffered directly. 
The wider conception of danger formulated in the latter case is 
apparently no longer part of the law. 
The decision in Eaves v. Morris Motors,*Ltd., also provides 
another example of a strict interpretation of the fencing provisions 
of the Factories Act. The plaintiff had been injured through a 
hazard created by the combination of a “ safe ” part of a horizontal ° 
milling machine, which he was operating, with the components 
which were being milled in the machine. It was proved that the 
block of the milling machine gave an “‘ uncovenanted stroke ” 
while the plaintiff was removing finished components from it, andes 
in some way he injured his hand on the sharp edge of a component 
which moved as one with the block to which it was fixed. 
Four cases 7° were cited in argument in which a danger had been 
, created in a machine by the approach of an otherwise safe part 
“of “the machine to a component that was being worked in the 
machine, and in which the courts had divided equally on the 
question whether this situation rendered the parts “ dangerous ”’ 


36 Tt is noteworthy that the overruled oe of Dickson v. Flack was a stronger 
case than... Hindle. 

27 [1961] 3 WL. R. 657, at pp. 665 and PEA respectively. 

28 Dangerous: Hoare v. M. £ W. Grasebrook, Ltd. ae 1 All E.R. he 
Johnson v. J. Stone (Charlton), Ltd. pee 1 W. L.R. 84 

. Net dangoroes: Lewis v. High Dutg Alloys, Itd. a LA E.R. 140; 


Sparrow v. Fatrey Aviation Co, Ltd.e[1961] 1 W.L R: 844. | ed [1961] 
3 W b R 855 (C.A). . : 
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within the meaning of the Act. Winn J. at the trial considered . « 
that the twg cases in which it had been held that the parts were’ é: 
not “ dangerous ” were based on “ fine distinctions ’? which were” 
incompatible with the fundamental intention of Parliament to bé æ 
derived from a reading of the Act. He decided the case in favour 
of the plaintiff on a different ground, namely, that at the material 
time the bolts were part of the block, and that ‘the block itself . e 
was a dangerous part of the machinery when it moved, because it 
carried with it these bolts.” 7° 

The Court of Appeal reversed Winn J.’s decisiog. Willmer L.J. 
based his opinion on the distinction between machinery and za 
materials to be found in the Act, and emphasised in the decisions . o 
in the House of Lords. Furthermore, the decision of the Court of ° 
Appeal in Bullock v. Power (Agencies), Ltd.,***seemed directly 
against the plaintiff. His Lordship also noted that the accident 
had only arisen through the fault in the machine, which was 
therefore outside the protection of the fencing provisions of the 
Act altogether. 

Pearce L.J. came to a similar conclusion, but with regret. He 
considered that the attractive and sensible approach exemplified in 
Hindle v. Birtwhistle ¢ was only possible if the wording of the Act 
of 1987 and the authorities allowed it, which they did not. He 
regretted how technical and artificial the question of protection 
under section 14 had become, and how illusory in certain respects a 
the words “ every dangerous part of the machinery shall be securely 
fenced? had now become. He also drew attention to the 
“ unfortunate divesgence of view’? shown by the judges in the 
“ approach ”? cases, and supported those judges who accepted that 
the machine became dangerous when a hazard was created by the 
* relation of machine and component. Pearson L.J. appeared to 

express the opposite view on this point,” but it is submitted that 

these opposing views were not necessary for the decision. The 

“ unfortunate divergence of view ” is in any event still unsettled, 
wP, now that the “ broad common-sense view ” of the protection 

of section 14 cannot prevail, the issue is unlikely to be decided 

otherwise than in conforthity with the strict interpretation 

exemplified in Close v. Steel Company of Wales, Ltd.” 
The effect of these decisions is summed up in the following - 

propositions: . 

(a) Dangerous parts of machinery must be fenced against 
contact with the body of the workman.*! 

(b) It is very doubtful if the fencing provided must prevent 
contact with a tool, ete., held by the workman.*? 


20 [19061] 1 W.L.R. 511 at p. 614. . 

30 [1961] 3 W.L.R. at pp. 665-866, 660-664 and 668 respectively. 

°31 Hindle w. Birtwhistle (supra); Frogt v. J. oe & Sons, Lid. (supra). 

32 Johnsow v. J. Stone & Son (Chariton), (supra); Boryk v. N.C-B. (1969) 
8.G.°L; contra, Sparrow V. Fatrey J yi A Petir: Co., Piai (supra). * 


Pe 518; Peageon L.J. ın the same qase in the eCourt 
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(c} No protectidn is given against materials dangerous within 


tHe maghine.* 4 : 

{d) No protection is given against materials dangerous through 
being ejected from the machine. 

(e) It is very deubtful if any protection is given against parts 
of the machine which may be ejected in the ordinary course 
of working.” 

(f) No protection is given against accidents resulting from 
breakage of the machine, resulting in parts being thrown 
out, or ptherwise.** 

(g) No protection is given against materials forming one 
dangerous entity with parts of the machine, e.g., wire being 
wound upon a drum.*’ 

(h) It is vefy doubtful if protection is given against the hazard 
caused by the approach of part of a machine to a 
component.** 

These propositions suggest that now the “broad common-sense 
view ” first put forward in Hindle v. Birtwhistle* is no longer 
possible, the protection offered by the fencing provisions of the 
Factories Act has been pushed back to its narrowest possible limits. 
There appear to be serious gaps in the protection provided by 
Parliament, gaps which “‘ neither logic nor common sense appears 
to justify.” ° The writer is led to seek an explanation for this 
phenomenon in the methods of interpretation of publie welfare 
legislation adopted by the courts. E 
The Factories Acts cannot be said to have received sympathetic 
treatment in the courts in recent years*® When regarded 
primarily as a penal statute, and interpreted strictly, the possible 
area of protection is greatly contracted. The frequently quoted 
words of Lord Simonds in L.N.E. Ry. v. Berriman*' exemplify® 
this approach, and evidence of it is not lacking in the speeches of 
the majority in Close v. Steel Company of Wales, Ltd.*° The 
results of this approach to a highly technical and not very precise 
or logically arranged statute, such as the Factories Act, is to bew 
seen in the fine but sometimes unreal distinctions,‘* the misleading 
33 Bullock v. Power (Agencies), Lid. (supra), per Denning L.J. at p. 500. 
34 Nicholls v. Austin (Leyton), Lid, (supra). 
35 Close v. Steel Co. of Wales, Ltd, (supra). 
se Carroll v. Andrew Barclay ¢ Sons, Ltd. (supra); Haves v, Morris Motors, 


Lid. (supra). Bee also (1960) 23 M.L.R, 81. 
81 Bullock v. Power (Agencies), Ltd. (supra); Eaves v. Morris Motors, Ltd. 


(supra). 

38 Hoare v. Grazebrook, Ltd. (supra); contra, Lewis v. High Duty Alloys, Lid. 
(supra). 

39 Haves v. Morris Motors, Ltd. (supra), per Pearce L.J. in the Court of Appeal 
at p. 664, bd 


40 See (1057) 20 M.L.R. 418; (1959) 22 M.L.R. 628; and (1961) 67 L.Q.R. 10. 
41 [1946] PAN E.R. 256 at p. 270. 

42 See, 6.g., Winn J. in Haves v. Morris Motors, Ltd. (supra) in the High Cour} 

Appeal at p. 868; 

Denning ın Olose v. Steel Co. of ales (supra) in the ousesof Lords at 

p. 327. be ° - 

e * 


e* e . 


108 THE MODERN LAW REVIEW F 


e . .. 


d ) , ® 
e 
° ` pU 
@ 
Vou. 25 


kd ` 
antitheses,“* and in the tendency to consider the cost and incon- pe 
venience to the factory occupier of 4 particular einterpretation, A 


** rather than the degree of protection afforded.“ 


The Factories Act is described as a consolidating statute, so it” 
might reasonably be assumed that Parliament®*did not intend to” 
change the meaning of words that had been repeatedly pronounced 
upon by the courts, unless the contrary intention is clearly 
indicated.‘ Sometimes the judicial treatment of sections 12-14 
seems an exception to this rule. It is to be regretted that more 
attention has not been paid to the words of Lord Shaw of 
Dunfermline uttered in 1912: 

“ The commanding principle in the construction of a statute 
passed to remedy the evils and to protect against the dangers 
which confront or threaten persons or classes ‘of ELM. subjects 
is that, consistently with the actual language employed, the 
Act shall be interpreted in the sense favourable to making the 
remedy effective and the protection secure.” *° 


It is submitted that the decision in Close v. Steel Company of 
Wales, Lid.,?° has made the need for further legislation to amend 
the Factories Act, 1987, urgent. The learned editor of the Law 
Quarterly Review in 1951 warned that ‘if every ambiguity is to 
be solved in a narrow manner by the courts, then the Act may 
lose much of the efficiency which an administrative tribunal would 
seek to give it.’?*’ Unfortunately, the interpretation of the Act 
during the last ten years has not rendered this warning any the 


less real. 
J 


R. W. L. Howerszs. 


COMPENSATION FOR Loss or HUMANITY 


THE tragic case of Oliver v. Ashman? raises some fundamental 
questions as to the assessment of damages in general and damages 
for personal injuries in particular. 

The plaintiff was twenty months old when he was injured in a 
car accident due to the fault of the defendants. As a result of 
the accident he became an ‘imbecile who would need constant 
attention throughout his life. At the time of the trial he was still 
being cared for at home but he would probably go to a state 
institution later. The question at issue was the amount of damages 


43 See, c.g., Lord Sunonds in Nicholls v. Austin (Leyton), Lid. (supra) at 
p 505; Lord Denmng in Close v. Steel Co. of Wales, Ltd. (supra) at p. 826; 
earce L.J. in Eaves v. Morris Motors, Ltd. (supra) in the Court of Appeal 

at p. 662, 

4 See e.g.. Willmer L.J. in Eaves v. More Motors, Ltd. (supra) ım the Court 
of Appeal at p; 666; Lord Morton ın Cårroll v, Andrew Barclay d£ Sons, Ltd. 
(supra) at p. 498. è 

45 See Close v. Steel Co. of Wales, Ltd, (supra), per Lord Denning at p. 827; 

» John Summers d Sons, Ltd. v. Frost (supra), per Lord Keith at p. 889. 


46 Black v. #sfe Coal Co., Ifd. [1912] A.C. 149 at pp. 178-170. e . . 
47 (1951) 67 %.Q.R. 10. í . 
1 [1962] 8 W.L.R. 660; also reported {1961] 3 All E R. 828. 
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e to be * awarded. Tord Parker C.J. at first instance? awarded 


J211, 000. "This was attacked by the plaintiff as being tgo low. The 
“defendants cross-appealed on the ground that Lord Parker ought to `” 
have reduced the damages because of the probability that the 
plaintiff would nevef spend them and that Lord Parker was wrong 
in following Pope v. Murphy & Co., Ltd.’ and awarding damages 
* for loss of earnings during the period by which the plaintiff’s life 
had been shortened. 

It is best to start with the question, ‘‘ What damage had the 
plaintiff suffered? ’’ It was agreed throughout that the plaintiff 
had not suffered any pain. As regards loss of earnings there arose 
first of all the problem of the period of years over which they 
should be assessed. There were conflicting decisions on this point. 
Slade J. in Harris v. Brights Asphalt Contractors Co., Ltd. held 
that the plaintiff could not recover earnings for the period of years 
by which his life had been shortened. Streatfeild J. in Pope v. 
Murphy took the view that the plaintiff could recover loss of 
earnings for the full span of his normal life. Looked at from the 
point of view of principle one must consider what would be 
achieved by awarding loss of earnings for the “lost years.” They 
could not be compensatory, for the plaintiff could have no needs 
during the years when he would ew hypothesi be dead. As Willmer 
L.J. put itë: ‘For what has been lost by the person assumed 
to be dead is the opportunity to enjoy what he would have earned, 
whether by spending it or saving it. Earnings themselves strike 
me as being of no significance without reference to the way in 
which they are used. To inquire what would have been the value 
to a person in the position of this plaintiff of any earnings which 
he might have made after the date when ew hypothesi he will be 
dead strikes me as a hopeless task.” The reason for the award in 
Pope v. Murphy was that the tortfeasor would be given the benefit 
of his own wrong if he had to pay less where he cut short life than 
where he did not. But this argument applies a fortiori to a 
deceased victim. It is in fact based on a punitive theory of) 
damages. 

It might be argued that in awarding compensation for loss of 
earnings during the years by which life had been cut short one 
„was really compensating the plaintiff for the inability to make 
` provision for his dependants. But such a claim was expressly 
rejected in Richards v. Highways Ironfounders (West Bromwich), 
Ltd. Pearson L.J. in the present case thought it would not be 
morally wrong for the parents to obtain a solatium on the death 
of their child if there was a surplus of damages but he regarded 


2 [1960] 3 W.L.R. 924. 
3 [1960] 2 W.L.R. 861. 


Py [1953] 1 W.L.R, 841. A . . ° 

*s At p. 600. 5 AA 

6 (1965) 1 W.R. 1049. i ° * 
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this as a purely incidental result and thought that a jury ‘would , + * 


je reluctant, to add damages for the benefit of the next-of-kin , 
who might be complete strangers inheriting a windfall.’ Depen- 
dants may suffer hardship as a result of the decision in Richards’, © 
case as they will have no further action under the Fatal Accidents 
Act, 1846, on the death of the plaintiff. A possible solution to this 
problem is discussed below. i 

The Court of Appeal in this case unanimously held that Pope v. 
Murphy was wrongly decided. They based themselves on Benham 
v. Gambling, where it was held that damages foreoss of expecta- 
tion of life must be assessed without regard to pecuniary prospects. 
The Court of Appeal thought that no distinction could be drawn in 
the case of this head of damage between an action by a living 
plaintiff and one brought by executors on behalf of the estate. 
“ But in so far as we are invited to consider what his prospects 
would have been during a period when ew hypothesi he will be 
dead we are, as I see it, in exactly the same position as a court 
considering the case of one who is already dead.’?® There is, of 
course, one difference. A living plaintiff can be compensated for 
the anguish of knowing that his life has been shortened, but the 
point did not arise here as the plaintiff would never know that his 
life had been shortened. Damages on the Benham v. Gambling 
scale were, therefore, awarded for loss of expectation of life. ‘‘ In 
my view the conclusion, shortly stated, is that the conventional 
sum in the region of £200 which is to be awarded for loss of 
expectation of life should be regarded as covering all the elements 
of it—e.g., joys and* sorrows, work and leisure, earning and spend- 
ing or saving money, marriage and parenthood and providing for 
dependants—and should be regarded as excluding any additional 
° assessment for any of those elements.” 1° . 

Though it was held that the Lord Chief Justice had wrongly 
relied on Pope v. Murphy the Court of Appeal did not think that 
this should lead to a reduction of damages. Holroyd Pearce L.J. 
hought: ‘*It was a small imponderable among several large 
imponderables.”? ++ Willmer L.J. thought damages for loss of 
earnings ‘f. . . must remain completely speculative; so also must 
the question how far such earnings would have exceeded what he 
would have been likely to spend on living and providing a home , 
for himself and any dependants he might have. Moreover, theré is 
a further difficulty in weighing any possible Joss under this head, 
due to the fact that it lies so far in the future.” ™ 

Having eliminated pain and suffering, loss of expectation of life 
and loss of earnings as substantial heads of damage, we are left 
7 At p. 692. 7 
e [1941] A.C. 157. 
e? Per Willmer L.J. at p. 688. 
10 Per Pearfon L.J? at p. 688. . 
11 At p. 982. 
12 At pp. 685, 688. 
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with she ‘question of what £11,000 was awarded for. Both the Lord 


* Chief Justice at first instanee and the Court of Appeal, stressed that 


„the unique features of this case were that there was no pain and no ° 
knowledge of what had been lost,“** Though this was held a ground 
*for reducing damages it was held not to obliterate them. ‘‘ Any 
compensation for the child’s painless loss of humanity must be 
artificial. No sum can compensate or make an appreciable differ- 
ence. But one must award such a sum as represents artificially 
the gravity of the loss. It is hard to give cogent reasons for this 
figure or for thgt. One can merely assert.” ™ This is a confession 
of failure. It is, of course, notoriously difficult to translate human 
injuries into money terms. Nevertheless, there are guiding lines. 
The court tries to compensate the plaintiff for what he has lost and 
suffered. The Toss of a limb normally entails pain, reduced earning 
capacity and enjoyment of life. It is not a piece of property 
which has an objective value. Where damages for personal injuries 
cannot compensate the plaintiff, as in this case, they lose their 
meaning. The plaintiff was in substantially the same position as if 
he had been killed. Damages for “ painless loss of humanity ” 
should be nothing more than damages for loss of expectation of 
life, otherwise it is the next-of-kin who receive the benefit not the 
plaintiff. As Wilmer L.J. put it‘: “The plaintiff, in so far as 
that matter is concerned, is (most unhappily) in the same position 
substantially as if he had actually been killed in the accident.” He 
added a little later: “‘It is to be borne in mind that the damages 
awarded in an action of this sort are compensatory not punitive. 
This being so, how can it be said ... that this plaintiff is 
insufficiently compensated? Would he be any better compensated 
if a larger sum of money had been awarded? ” * 

In fact there was a cleavage in the Court of Appeal as to thee 
fundamental principle on which damages are to be assessed. To be 
contrasted with the view of Willmer L.J. just cited is that of 
Holroyd Pearce L.J."*: ‘*For the plaintiff is only entitled to 
damages, it is argued, as compensation and he can only have them 
if they can be used to compensate. But what warranty is there tor 
such a proposition? The plaintiff Having made out his cause of 
action in negligence and proved his damages is entitled to his 
judgment. There is no condition that he should spend or use the 


* damages. They are his to save or spend or to dissipate in any 


useful or useless manner that he may choose. His needs or his 
ability to use his damages are, as it seems to me, irrelevant to 


12a In a similar case, Wise v. Kaye, The Times, December 2, 1961, the O.A. 
(Diplock L.J. dissenting) refused te reduce an award of £15,000 general dam- 
ages to a young woman who had suffered permanent loss of consciousness ag a 
result of an accident, 

13 Per Holroyd Pearce L.J. at p. 682. 
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their assessment. It would be undesirable? to introduce the 


ested principle into the law of tort. If that. were’ done, an * 


** attempt would no doubt be made to extend it to cases where the 
plaintiff was rich so that he could never need the damages to which 
he was entitled. However, we are told that there is a case pending’ 
before us in which this point is to be argued and in which a large 


sum depends on it. I prefer, therefore, not to conclude this point . 


since in this case it can sufficiently be met by the fact that there is 
no certainty that the child will not both need and spend the money, 
and it has not been so found.” The Lord Justice,is there dealing 
with the point raised in the cross-appeal of whether the damages 
should have been reduced because they would probably never be 
spent. This question can only arise once damages have been 
awarded. It begs the question to say “‘ the plainfiff having made 
out his cause of action in negligence and proved his damages is 
entitled to judgment.” To prove damage loss must be proved. 
It is not a new principle that damages must be compensatory.” 
There was here no loss in the form of pain and suffering, loss of 
wages or enjoyment of life except for the nominal sum for loss of 
expectation of life. But there was need—the need to have a nanny 
whilst at home and the probable need for education in the next 
few years though thereafter the plaintiff was likely to be maintained 
by the state in an institution. This need was relevant to the 
assessment of damages and Pearson L.J. disagreed with Holroyd 
Pearce L.J. on this point: “‘It seems to me, however, that the 
extent of the infant plaintiff’s financial need arising from the 
accident is a relevant matter which can properly be taken into 
consideration on both sides of the account. Where a plaintiff has 
been rendered helpless by his injuries, which have been caused by 
the defendants’ negligence, the sum awarded as compensation 
should be sufficient to ensure that he will be properly looked after 
by others in any situation which can reasonably be foreseen so that 
even rather improbable contingencies will be covered.” 18 He thus 
bereed withe Holroyd Pearce L.J. on the factual issue that £11,000 
“was “a sufficient but not excessive ’? estimate of the damage. Will- 
mer L.J. also agreed with this estimate ’® and on this basis the 
award may be regarded as justified. 

Since the Court of Appeal took this view on the facts it became 


unnecessary to decide the question raised in the cross-appeal ° 


whether the damages ought to have been reduced because of the 
probability that they would never be spent. All three Lords 
Justices left the point open. It is submitted that this problem 
solves itself when the preliminary question of what loss has been 
incurred has been settled. If tht plaintiff has suffered logs for 
which he can be compensated, it is, of course, irrelevart how he 
actually sponda” the money. The difficulty in ne case rae in ee 


17 Bristish Gransport Commisnon v. Gourley [1956] A.C. 185. 
18 At p 691. o * 19 At p. 687 
e 
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a assessment of the Toss because of the wholly exceptional cireum- 

° ‘stances. A rich man will mostly be in the same posjtion in 
“respect as a poor man. He sustains the same loss in respect of ' 

e pain and suffering, loss of enjoyment of life and need for constant 

&ttention. He is not expected to use his own fortune to make good 

the defendant’s harm. Need is not subject to a means test in a 

court of law. But he may not suffer a particular loss, e.g., if he 

lives on dividends he will not recover for loss of earnings. 

One other point arises from the case. The speculative nature 
of the award because of the uncertainty of the future highlights 
the difficulty of an English court in awarding damages to which 
Willmer L.J. drew attention *°: ‘The difficulty is largely due to 
the fact that the court is called upon to award now a once-for-all 
sum which will’ compensate the plaintiff for consequences which 
é may stretch far into the future. It might be better if in exceptional 

cases such as this the court were enabled to make a provisional 
award, with power to adjust it hereafter in the light of the circum- 
stances as they in fact develop.”? Such a power to vary the 
damages in the light of changing circumstances would eliminate the 
injustice of cases like Fetter v. Beal as well as of cases like this 
one. It might also be used to grant compensation to the depen- 
dants who are left financially poorer because of the premature 
shortening of the life of the plaintiff. It might also be desirable 
to adopt the German rule of awarding a pension rather than a lump 
sum for loss of earnings. at 

In conclusion, it is submitted, that the award of £11,000 ‘can 
be supported on the basis of the possible need& of the plaintiff but 
that he could not be compensated for a living death any more than 
for actual death. Damages lose their raison d’être where they can 
no longer compensate. 

G. Ganz. 


“A Hieuuy Acropatic Part or THE Law ” 


Tue word “ judicial ’’ is like a chameleon, its meaning changing™ 
according to the purpose for which it is defined as the chameleon 
changes its colouring to harmonise with its surroundings. This 
fanciful thought is provoked by the recent case of Att.-Gen. of the 
Gambia v. N’Jie ! where the question arose as to the nature of the 
power to suspend or strike off a legal practitioner; whether this 
power is judicial or administrative. 

The respondent, N’Jie, was a barrister and solicitor of the 
Supreme Court of the Gambia. He was struck off the roll for 
professional misconduct by ae deputy judge appointed under 
section 7 ef the Supreme Court Ordinance which reads: 

*. . . it shall be lawful for the Governor to epee a deputy, 


e 
30 At p. 688 ‘ ‘ a1 B, GB. para. 848. 
1 meei] 9 WER. 845; also reported [961] 2 All E.R. 504. e . 
e e ) . 
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judge to represent the judge * of the Supreme*Court of the. Colony e? 
Gambia in the ewercise of his judicial powers. . e”? ? 
However, on appeal to the West African Court of Appeal, the 
ae judge’ s order was set aside on the ground that he had no = 
jurisdiction since he had only power to repredent the Chief Justict 
“in the exercise of his judicial powers,” and that the power to 
strike a legal practitioner off the roll was not a judicial power. The. e 
basis of the court’s reasoning was that whenever a legal practi- 
tioner, suspended or struck off by the judges of a colony, petitions 
Her Majesty in Council to restore him, the judges are always made 
respondents to the petition—an implicit recognition that when 
exercising such jurisdiction judges do not sit as a court of law but 
as a disciplinary authority. This view is further supported by 
legislative provisions which confer on the West ‘African Court of 
Appeal appellate jurisdiction not only over civil and criminal 
matters but also appeals against “‘ any order of the judge suspend- 
ing a barrister or solicitor of the Supreme Court from practice or 
striking his name off the Roll [which order shall] for the 
purposes of any such appeal . . . be deemed to be an order of the 
Supreme Court ’’—the implication of this being that the legis- 
lature does not regard the decision of the judge in such a case as 
a decision of the Supreme Court but as a decision of the judge as 
a disciplinary authority. The significance of this dualism is that 
the former imports a judicial and the latter a non-judicial function. 
How valid is this distinction? Does the mere fact that a 
decision is not a decision of the Supreme Court or a court stricto 
sensu automatically displace it as a judicial decision? The West 
African Court of Appeal appeared to have so concluded.* However, 
it is submitted with respect, this is not necessarily so. It is well 
recognised that bodies other than courts of law such as domestic 
and administrative tribunals exercise judicial functions as is seen 
in their amenability to certiorari (which only issues against judicial 
functions) and the requirement that they comply with rules of 
natural justice (which is demanded of judicial or quasi-judicial 
““functions). That the Judicial Committee of the Privy Council is 
of such a view is seen in its opinion, which states: 

“ Their Lordships recognise that in some contexts the -words 
‘judicial powers’ do signify the powers of a court which sits to 
decide controversies between parties as, for instance, in the phrase’ 
‘The judicial powers of the Commonwealth’; see Shell Company 
of Australia, Lid. v. Federal Commissioner of Tawation.2* But in 
this Ordinance the phrase is ‘the judicial powers of the judge.’ 
And it appears to their Lordships that in this context a judge 


> " . / e i 


2 There is only one judge who is at the same time the Chief Justice. 

3 Ames Acting J.A. said: ‘ By ‘gpa! powers’ 18 meant powers which he 
exercises when constituting the io dio yont ..."' and Bairamian Acting 
P. sade “a deputy judge aas po pimon deal with any matipr which 
is not aeproceeding in the court ’ 1961 ow -L.R. 845, 862, 

3a [1981] A.C.e275, 295. 
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a < exercists jydicial powers not only when he is deciding suits between 


parties, but also when he exercises disciplinary powers which axa. 
properly appurtenant to the office of a judge.” * To illustrate this, `° 
a comparison was drawn between a judge ordering a legal practi- 
tioner to pay the cofts of a case because of professional misconduct 
during the course of the case and a judge suspending or striking 

* him off for unprofessional conduct independently of any case before 
him. The former is admittedly a judicial function, being part of 
the proceedings in court. As to the latter, since the nature and 
quality of the acs are in essence no different from that of the former, 
no good reason exists to characterise it otherwise than as judicial. 
While one would agree with their Lordships that to draw a line 
between these two essentially similar functions would be completely 
arbitrary, on the other hand, one is left in the dark as to why their 
Lordships regarded ‘‘ the judicial powers of the Commonwealth ” as 
signifying powers of the court which sits to decide controversies 
between parties while “‘ the judicial power of the judge ’’ does not 
bear a similar connotation! Be that as it may, their Lordships were 
fortified in coming to their conclusion by the fact that a legal 
practitioner so struck off has a right to appeal to Her Majesty in 
Council and this necessarily imports that it is the exercise by the 
judges of a judicial power for the simple reason that no appeal lies 
to the Board from the exercise of an administrative power. 

The impact of this case is to increase the doubt hovering over 
the validity of the dichotomy of “ judicial” and “disciplinary ” 
introduced by Lord Goddard in Ea p. Parker® and Ea p. Fry‘ 
which purport to enunciate the rule that a ‘function cannot be 
judicial if it is disciplinary in character. This is contrary to 
previous decisions which have held the exercise of disciplinary 
authority by various bodies to be judicial in nature and subject to « 
review by the courts.’ Subsequent cases have also ignored this 
artificial ë distinction,’ and it is hoped that in joining their ranks, 
the Att.-Gen. of the Gambia v. N’Jie will help to remove from 
administrative law this infelicitous brand of sterile conceptualism. 


: S. M. Huana. 


* 4 $1961] 2 W.L.R. 845, 852. 

5 [1958] 1 W.L.R. 1150. Contrast Hecht v. Monaghan, 807 N.Y. 461 (1954). 

6 [1054] 1 W.L.R. 730. 

7 Bee Capel v. Child (1882) 2 Cr. & J. 558 (ecclesiastical discipline); Cooper v. 
Wilson [1987] 2 K.B. 809; R. and Archer v. White [1956] 1 D.L.R. 805, 815 
(police discipline); G.M.C. v. Spackman [1948] A.O. 627 (medical discipline). 

8 Artificial, because one of the accepted hall-marks of a judiotsl function is the 
determination of questions asffecting® the rights of subjects and it cannot be 
disputed that the exercise of disciplinary authority always affecta the rights 
of subjects. 

9 Vine v. National Dock Labour Board [1957] 2 W.L.R. 106, 114, 121 (discip- 

e inary power of» local boards characterised judicia; University of Ceylon v. 
Fernando [1960] 1 W.L.R. 228 (decidgd on footing that functions d? yniversity 
commission were judicial). « : * 
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Freepom IN THE Barance: Opinions of Judge Henry W. Edger- 
ton Relating to Civil Liberties. Edited by Erganor BoNTECOU. 
{Cornell University Press. London: Oxford University Press. 
1960. xvii and 278 pp. (with index). 46s. net.] 


Auruouce English students of civil liberties in the U.S.A. “are accustomed to 
associate the great work of their preservation, especially during the McCarthy 
era, with the Federal Supreme Court, a little reflection would lead to the 
conclusion that much of the basic legal thinking which appears in the judg- 
ments of the associate justices there must have been done i? the lower Federal 
Courts from which appeal was being made. This is undoubtedly so. Several 
of the Circuit Courts of Appeal have been fortunate in the strength of their 
personnel: for illustration one need only mention that eminent judge Learned 
Hand whose death we, too, on this side of the Atlantic have all recently been 
lamenting. 

This is perhaps particularly true of the Court of Appeal for the District 
of Columbia, since in that area there are located the main Government Depart- 
ments, the decisions of which have been a most fruitful source of civil lHberties 
problems. The growing importance of this court is underlined by the fact 
that it was only during the last fifteen years that the status of a Circuit Court 
in the federal judicial system was conferred upon it. Yet today the volume 
of its work is only exceeded by two other courts. During the crucial 
McCarthy period Henry W. Edgerton, a judge whose liberal cast of thought 
is fortunately equalled by his grasp of the principles of the American con- 
stitution, has been a member of this court, first as an associate judge, then as 
chief judge, and later again as an associate Judge. This volume is a collection 
of his Judgments given in civil liberties cases. It was a service to the profes- 
sion and to the cause of liberty to make them available in the Cornell Studies 
in Civil Liberty, because, as Professor Cushman, the distinguished editor of 

*the Series, writes in his sympathetic introduction, “Edgerton had not long 
been on the bench when it became obvious that his opinions were providing 
an important and brilliant addition to the law and literature of civil liberty.” 
Incidentally the judge is an alumnus of Cornell, and was promoted to the 
bench from a chair in the law school of that university, thus being numbered 

agong the lofg list of academic lawyers who have given distinction to the 
American judiciary. 

It is not my intention to attefapt to discuss in detail the subject-matter 

. of the cases dealt with in this book; it would require a volume! ‘They are 
concerned as one would expect with such problems as freedom of religion 
(particularly in connection with the activities of Jehovah’s Witnesses), of 
speech and of the press; with the problems arising from the investigating 
work of congressional committees; with the loyalty requirements of Congress 
and the Federal Government, particularly in connection with official employ- 
ment; with the conditions for the issue and revocation of passports; with the 
segregation problem; and with the rights of aliens in the U.S.A., particularly 
as regards naturalisation. There is also an important chapter concerned with 
the administration of the criminal law ufder the heading “ civilised standards 
of procedure.” I will, however, allow myself some comment on certain aspects 
of these matters, particularly those most likely not to be familiar to those 
English lawyers who have,relied upon our own press to kegp them informed, 
about eventg in the United States. 

In thé first place the cases discu¥sed in this volume givt an excellent 
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¢ , overall impression of thé general position over most of the field of civil liberty 
e fn the Unitet States. Miss Bontecou has done her editorial work admirably 
And her introductory statements to the Edgerton judgments provide in a sh0¥t™, , 
cempass as clear and succinct a survey as one could hope to find. 

In the second place the volume brings out the extent of the penetration of 
McCarthyism into Amefican life better than most of the more elaborate 
attacks on that poisonous nihilism. Thus the Gwinn Amendment to the 

° . Housing Act, which was passed to prevent members of organisations designated 
on the Attorney-General’s list as subversive from occupying housing units 
built under the Act, reached a pitch of vindictiveness which it is difficult to 
believe of the legislature of any civilised state. This amendment was 
eventually struck dgwn by the Supreme Court as unconstitutional, but Judge 
Edgerton’s court had been able to decide Rudder v. U.S.A. without trenching 

e° on the constitutional issue, and the judgment is an admirable example of the 

ə judge’s ability to make a relentless scrutiny into the fumbling failure of 
bureaucrats to apply with care or understanding the powers which they 
purported to have been granted. 

More typical of the cases discussed in this volume is that of Barsky v. 
U.S.A. (1948) which was one of the first in which a court of law passed judg- 
ment upon the “informing function” of Congress. It is noteworthy for one 
of Judge Edgerton’s finest opinions, a dissent which became the basis of the 
important decision of the Supreme Court in JVatkins v. U.S.A. and is thus a 
milestone in the post-war history of civil liberties in the U.S.A. The Barsky 
case is also interesting for the clear-cut difference of opinion between Judge 
Edgerton and Judge Pretyman, an accomplished conservative and opponent of 
the libertarian position taken up in this volume, and one with whom its hero is 
frequently found crossing swords. 

For most English lawyers the chapter on “Civilised Standards of 
Procedure” will probably be the most interesting. Certain aspects of the 
work of the American police has achieved an unenviable reputation, par- 
ticularly perhaps what are often known as “third degree” methods. In°an 
earlier period the activities of the English police were ngt altogether dissimilar 
to those of their American colleagues, but the position was much improved by 
the introduction of the Judges’ Rules a generation ago, and on the whole 
until very recently, when Justice and other organisations have been returning 
to the attack, we have been somewhat complacent as to the position. e 

In the U.S.A., despite the existence of constitutional amendments to the 
Bill of Rights dealing with the position of persons suspected or accused of 
crime, the judges were much slower to tackle the problem. However, during 
the past two decades there has been a rapid and important development of 
procedural amendment in the law. This has been secured partky by a shift 
of opinion in the judiciary commencing with the McNabb case (1948) which 
laid down the modern principle that the federal judiciary should lay down 
for the federal criminal administration, and maintain, “civilised standards 
of procedure,” a more enlightened and flexible principle than anything to be 

found in the Judges’ Rules, and partly by the new code of federal criminal 

proctdure of 1945 which has incorporated into the American statute Jaw the 
more forward looking of the judicial decisions. 

This new outlook is well illustrated in the present volume by a number of 
cases dealing with the right to search, by several cases in which criminals 
had been induced to incriminate themselves, and by cases in which the right 
of a prisoner to be informed of the nature and causes of the accusation 
against him hag been extended to profect persons deprived of positions of a 
public nature, such as the bonding business or the profession of barrister-at- 

: law, without a proper confutation. The cases on civilised standards of pro- 

cgdure eyen go 50 far as to hold that in & proper gase a gonvictign may be ° 

set aside because sufficiently experienced and able counsel were not allocated 

to the prisoner St his trial. It is certaihly significant to findein a volume of 
e 
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this kind no less than three cases dealing with the right Ry a prisoner to have eo? 
counsel on his trial. > 


-Quite apaft from the importance of the "subject-matter of the cases dealt® 
with in this volume the judicial style of Judge Edgerton must command the 
interest and respect of the reader. American judges seem to pay more 
attention to style in thelr judgments than thelr prese&it-day opposite numbers 
in England. Judge Edgerton’s style is simple and direct and obtains its 
compelling character from the closely-knit cogency of hig arguments rather 


Py ° 
than from the sort of eloquence which is commonly a temptation to judges 
dealing with infringements of liberty. Seldom does the judge permit himself 
anything in the nature of a purple passage, but the sincerity of his convictions 
shines through the measured moderation of his prose 80 aSgto give it an added 
quality and force. 

C. ° 


Tar Founpations or Freepom. By D. V. Cowen, Professor of 
Comparative Law, University of Cape Town. [London: 
Oxford University Press. 1961. 258 pp. 80s. net.] ° 


Proresson Cowen’s important new book could hardly have been written by 
anyone but a South African liberal. Instead of the critical detachment which 
an outside observer of the South African scene can still achieve there is a 
passionate commitment—a commitment which is not, however, inimical to 
scholarly writing. To the author his homeland is not yet Hoernlé’s Heartbreak 
House, but the struggle against overwhelming odds has made the most exacting 
of demands upon those who have been engaged in it. As he observes at one 
point, white South Africans must either acquiesce in unjust and repressive 
laws and stifle thelr consciences or else decide to become outcasts. 

Professor Cowen first acquired an international reputation in 1951 with the 
publication of his essay on Parliamentary Sovereignty and the Entrenched 
Seotions of the South Africa Act, upon which the successful argument in the 
celebrated case of Hasrig v. Dénges was substantially founded. In the years 
that follawed he came to identify himself more and more closely with radical 
intellectual opposition to the racial attitudes of the two major parties in the 
Union.. And a rejection of the prevailing assumptions of his own community 

* demanded a reasoned justification of those fundamental principles which are 
apt to be taken for granted where a liberal tradition has taken root. Hence 
we find, woven into a penetrating critique of the theory and practice of 
apartheid, careful and exhaustively documented analyses of such ideas as 
democracy, universal suffrage and majority rule. This is, in fact, far more 

ew than another*book about South Africa’s special problems. Those problems are 
projected on to a larger dimension in which their philosophical, political and 
constitutional implications are subfjected to a searching scrutiny. 

The book falls into two parts. The first, entitled Race and Community, 
is an outstandingly good review of the South African scene, set in its socio- 
logical and ideological contexts. It includes valuable surveys of the legislative , 
implementation of apartheid and the Bantustan policy, with some comment on 
the new constitutional order in Basutoland, of which Professor Cowen was 
himself a Founding Father. Part Two, The Taming of Power, contains a good 
deal of material that is of interest to constitutional lawyers. Profeasor 
Cowen’s main concern is to indicate the direction which his own country 
must take if disaster is to be avoided, and he favours a lower House elected 
on a wide suffrage (preferable universal suffrage), an upper House similarly 
elected but in accordance with a system of proportional representation, a 
judicially enforceable Bill of Rights, and the appointment of commissions 

charged with theepositive duty of ,rooting out discrimination. Thoge of us 
who are unable to maintain a shred of optimism that these desidefata will 
ever commend themselves to the préSent South African electorate may still 
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e , endorse Professor Cowen’s assessments of the constitutional devices which he 
e «©. *discusses. His sceptical approach towards fancy franchises in multi-racial 

: esocieties and the Councils of State favoured by the Monckton Commissttme, i 

the force of his arguments in favour of judicial review and the constitutional 
* entrenchment of basic civil liberties, and his helpful discussion of the different 
Ynethods by which a cdhstitution may be established, deserve to attract very 
close attention from potential constitution-makers in other countries. 

‘ Politiclans in newly emergent states, faced with daunting problems and 

* impatient of legal restraints upon the exercise of governmental power, are 
not easily persuaded of the need for checks and balances; but it is important 
that the case for elementary constitutional safeguards should be stated as 
forcefully and lucjdly as possible. It would be difficult to better Professor 
Cowen’s treatment of these crucial problems. He buttresses his arguments 

. with a wealth of illustration drawn from constitutional practice in a number 

` of countries, and throws in the texts of the Universal Declaration of Human 

Rights and the European Convention on Human Rights for good measure. 

His preoccupatfon with the moral foundations of law and politics reveals 
itself most strikingly in his last chapter, Under God and the Law, in which 
he arrays himself with the modern natural law revivalists. But it must be a 
revival of what he calls “the real natural law—the natural law of the 
Christian tradition.” Here as elsewhere his writing is characterised by breadth 
and depth of scholarship and a scrupulous clarity of expression; yet these 
qualities are not enough to convince those of us who insist on recognising the 
validity of the norms of positive law irrespective of thelr moral content and 
who find great difficulty in deducing detailed precepts from the concept of 
nature but less difficulty in supporting, for example, the moral right to 
disobey oppressive laws. However, it is more important that we should agree 
on the primacy of certain humane values than that we should all accept the 
same terminology or theology. And the effective legal protection of human 
rights undoubtedly calls for a clearer articulation of moral standards than 
lawyers bred in the English common-law tradition are usually willing to make. 

There is a melancholy significance in the fact that Professor Cowen, like 
many of his academic colleagues, has recently left Soth Africa for a post in 
which freedom of expression and association is less impeded by law and 
opinion. But The Foundations of Freedom will survive the régime under 
which it was written. To put the matter at its lowest, its place in university 
reading lists is assured for a long time ahead. Whether it can exert any real ° 
influence over the course of events in Africa in the near future will depend 
on the interplay of factors amongst which respect for liberal values must 
compete on unfavourable terms with myopic self-interest, on the one hand, 
and the exciting allurements of new-found power on the other. 


S. A. o Surrey. e 


GRUNDZÜGE DES MITTELDEUTSCHEN WIRTSCHAFTSRECHTS. By 
Benvenuto Samson, [Frankfurt/Main and Berlin: Alfred 
. Metzner Verlag. 1960. 146 pp. No price stated.] 


Tux title of this book—Elements of Central German Commercial Law-—can only 
be understood in terms of East-West German political warfare, in the waging 
of which the East Germans are more vituperative and the West Germans more 
doctrinal. The West German Federal Republic, where the book is published, 
not only does not recognise the East German Democratie Republic; its 
citizens refuse to call it by that name describing it either as the Soviet zone or 
as Central Germany—Central not Eastern, thus revealing their revisionist 
aims, for Eastern Germany, in the eyes of those West Germans who speak 
about Central Germany, refers to the territories lost to Poland and Russia 
*after tfe 1989-45 War. 

Having thus disclosed his political cényictlon regarding Gesmany’s*trontiers, 
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the author gives a surprisingly sober account of his subject. Though perhaps e ° 

mixing facts and political comment rather more than the geader*requires for’  * 
. ifs understanfling of the law, Professor Samson gives a penetrating analysis® 
of the commercial law of Communist Germany. . 

Perhaps the reviewer’s translation of Wirtsohaftsreoht is not quite accurate. 
Strictly, the term means law of the economy, comfrising both commerci 
law, as we understand that term, and the law relating to the structure of the 
economy. This, of course, is mainly socialist, with all important industry and | 
trade publicly owned, and all farming conducted on a collective basis. But 
some small enterprises—manufacturing, trading and providing services—are 
allowed to function in much the same way as in most other Soviet satellite 
countries in Europe, and, indeed, to some extent in Russiq herself. Germany 
has long been the home of the mixed public-private enterprise, and this 
tradition possibly prompted the East German rulers to create a similar hybrid 
between the public and the private sectors of the economy. It is the so-called « 
semi-state enterprise, originally a private undertaking, with useful functions 
but for one reason or another unsuitable for nationalisatién. Since, however, 
these businesses were not considered sufficiently trustworthy to be left to their 
own devices they were “persuaded” to accept public capital Oddly enough 
this public investment is being effected by means of the formerly popular 
limited partnership, with the former owner as the general and the state as the 
limited partner. 

Needless to say, economic life is dominated by the socialist enterprises— 
taken away from their former “ warmongering,” “imperialist” and “ mono- 
polist” owners—~and the private sector is continually receding. Most 
important business transactlons—purchase of raw materials and of components 
from sub-contractors, sale to wholesalers and retailers—take place between 
publicly owned enterprises. They are not immune to capitalist afflictions. 
Goods made and sold are delivered late, or they are of poor quality or not in 
accordance with specifications. What law governs disputes when this happens? 

The answer was, the German civil code, drafted in the 1880s and 1890s and 
in force since January 1, 1900, a typical creature of the era of the Kaiser; its 
provisions were supplemented by the even more venerable commercial code. 
That was monstrous. It was bad enough that these codes could not be rapidly 
replaced wholesale by new legislation more in the spirit of the time. But a 
special effort was at least made to liberate socialist business from the 
embarrassment of being governed by a capitalist law. And so, in 1957, the 
State Contract Law was enacted to regulate contracts between socialist under- 
takings. State Contract Courts were also set up to hear any disputes. By 
way of illustration, in Britain this would mean that a dispute between, say, 
the National Coal Board and the British Transport Commission would not 
ewcome before the ordinary but before a special court for nationalised under- 

takings. 

The result of this East German legislation is probably disappointing to its 
creators. The details of the new law differ from that in the codes, but since 
late or short delivery and such like defaults are much the same under any 
dispensation, the new rules are not different in principle from the old opes. 
But there is at least one provision that strikes one as odd in a socialist code: 
penalties for non-performance of contracts are not only allowed but 
encouraged, for it had been discovered that managers needed a stick. The 
penalty, which can be quite substantial, may mean that the enterprise in 
default cannot keep within its budget, and that may lead to disciplinary action 
against the management. The recipient gnjoys a windfall enabling him, maybe, 
to “over-fulfil” the plan or to add to the cultural facilities of staff. 

The Contract Law contains rules on the passing of the risks these are 
conventional. But it contains no rules concerning the passing of property. 
‘The reasom, as the auther explaing, is that property in everything, that ig 
subject toə transactions between publicly owned enterprises belongs to the 
state, wherever that property is sityafed. In effect, the author says, business 
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° a that is being transact@éd is restricted to allotting material, distributing the 
e ‘products anti accoynting for the proceeds within the framework of the over- 
s eall economic plan, It is into this plan that contracts between publicly owfitd e., 
enterprises must fit. Managerial initiative must not lead to speculative pro- 
duction of a new line of goods not envisaged in the plan, but must concen- 
frate on finding ways #nd means of producing or trading more economically 
with the resources available. 
The State Contract Courts already referred to do not only hear disputes. 
"” They can initiate proceedings. If, for example, it comes to the notice of a 
court that a penalty for non-performance has not been exacted the court will 
compel the enterprise entitled to the penalty to enforce its right. Again, if 
it becomes known fhat a factory has failed to contract for raw materials, so 
that its output plan is jeopardised, the court can step in and compel the 
e? conclusion of the contract. Finally, the court has power to fine managerial 
staff for dereliction of duty. 
The book contains a wealth of further information on the legal aspects of 
a planned economy’ Quotations from some of the laws show that draftsmen 
are hard put to it to formulate the novel character of business relations in a 
socialist economy—for example, by including provisions declaring the common 
interest of management and labour, and yet to turn out workable rules which 
ensure punctual and efficient performance despite the drag of detailed central 
control. 


O. C. Girs. 


JAPANESE OCCUPATION AND Ex Post Facto LEGISLATION IN MALAYA. 
By S. K. Das. [Singapore: Malayan Law Journal. 1960. xiv 
and 148 pp. £2 5s. net.] 


Turis monograph is a reprint of articles which first appeared in the Malayan 
Law Journal in 1958 and 1959, and it is an excellent example of the sort of 
work which deserves to be published separately in this way. Mr. Das, who 
is an advocate and solicitor in the Federation of Malaya and in Singapore, 
but who is also a member of the English Bar and holds Cambridge degrees, 
states concisely the law that prevailed in the different jurisdictions in Malaya 
before the Japanese occupation. He then considers the legal, judicial and 
administrative changes made during the occupation period, the problems that 

arose as a result of non-conformity with pre-existing law and the legislation ° 
enacted to solve these problems, and the view taken by the courts in the 
absence of specific legislation. On this latter subject the author makes a 
comparative study of cases decided in other jurisdictions under similar 
conditions (Burma, Hongkong, the U.S.A. after the Civil War, etc.), and he 

succeeds, in a very valuable Chapter VI, in showing how ‘kcademic the.,, 
English common Jaw is upon such matters as trading with the enemy. It is 
perhaps only fair to point out that, as Exfgland has not suffered an enemy 
occupation since the Norman conquest (a point conceded by Mr. Das), the 
common law rules have evolved primarily out of situations such as those 
e existing during the Napoleonic Wars. Indeed, the first few years of the 
nineteenth century were the heyday of common law cases on trading with 
the enemy, for it was an age when trading with the Continent was practically 
an honourable profession, and many odd rules were accepted by the courts. 
The English rules are now primarily governed by permanent legislation, though 
even this legislation might not have been satisfactory in the conditions persist- 
ing in Malaya in the 19403. The author considers that post-war legislation can 
be the only effective remedy to the evils and difficulties encountered after 
enemy occupation, and he shows how the legislation in Malaya was first 
R designed as a temporary measure to preserve the status quo and to ensure 
ublic safety and grder until the re-establishment of, the ciwl goveynment, and® 
fie lat@r it became a compromise between justice and fairness ọn the one 
hand and expediency on the other. Fo? example, it was found both expedient 
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and on the whole just to suspend permanently all pênding prosecutions on » ° 
collaboration charges, other than war crimes, partly becaye confmercial life” e 
. -+ must go on even in an occupied country if human beings are to survive. hs a 
This book, therefore, is an account of the necessary practical solutions 
some of them far from ideal, devised by legislators and the courts to meet 
practical difficulties of a novel nature. The subject covered in the volume 
include the status of the inhabitants during the occupation; the legal effect of 
their contractual rights and obligations created and incurred during the | ° 
occupation; the validity or otherwise of transactions affecting pre-occupation 
tights and abilities; the relationship between the absentee owner and his 
pre-occupation agent resident in Malaya, of partners divided by the line of 
war and the effect of agents’ contracts made within the ambit of their express 
or ostensible authority; the continued validity or otherwise of executory con- 
tracts between persons resident in and outside occupied Malaya; the validity ° 
and enforceability of Japanese orders and judgments; the legality of occupa- « 
tion currency having regard to its artificial exchange value imposed by the 
enemy; liability for crimes committed during the occupation period; war 
damage claims and so on. Constitutional and international lawyers will be 
interested to read that, in the author’s view, the individual rulers of the Malay 
States, other than the Yang di-Pertuan Agong, can probably no longer, since 
Merdeka, claim independent sovereign statns or diplomatic immunity outside 
Malaya, and that, to this extent, Mighell v. Sultan of Johore ({1894] 1 Q.B. 
149), Duff Development Co. v. Government of Kelantan ([1924] A.C. 797), and 
similar cases are rendered obsolete. 
As the Chief Justice of the Federation of Malaya, Dato’ Sir James Thom- 
son, 8878 in his Foreword, the book is perspicuous and thorough. A Table of 
Cases is included, but the omission of a similar Table of Statutes and Regula- 
tions, and of an Index, is a pity. The price in the United Kingdom is rather 
high, but the intrinsic value of the work is considerable. 


D. C. M. Yarprey. 


ASIAN ÅFRICAN Legar CONSULTATIVE COMMITTEE: Third Session, 
Colombo, 1960. [New Delhi (India): The Secretariat of the 
Asian African Consultative Committee. 1960. iii and 247 pp.] 


° Tue Asian African Legal Consultative Committee was established in 1956, and 
at its third session in Colombo in 1960 discussed problems arising from diplo- 
matic immunities and privileges, the immunity of states in respect of commer- 
cial transactions, the status of aliens, extradition and arbitral procedure. 

Perhaps one of the most notable contributions of this record is the insight 

eehat is provided into the attitude of the various states--Burma, Ceylon, India, 
Indonesia, Iraq, Japan and the then United Arab Republic—towards each of 
the problems under discussion. It ‘also becomes clear that those members of the 
Consultative Committee which have been part of the British Commonwealth or 
Empire, and have experienced the impact of the common law and British 
diplomatic practice tend, on many matters, to approach issues differently from 
their colleagues. 

This generalisation ts not true in all circumstances. Thus, Burma considered 
that the Foreign Office should not merely decide whether an individual is 
entitled to diplomatic immunity, but also the extent of the immunity. In the 
same way, Burma was inclined to think that reciprocity was necessary in order 
to establish immunities, 

The clearest cleavage in the opinion of the member states arose in connec- 
tion with the problem of state immunity. While there was a tendency to 
accept the practice of Western Europe and the United States, and to restrict 
the extent ef this dmmunigy in the gommercial field, Indongsia was upable to, 
agree, while Iraq and the United Arab Republic reserved their opinions for 
further considergtion, It was in conpettion with this problem that one became 
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e aware of a tendency tô distinguish, at times, between the view of Syria and 


tthe view of the United Arab Repyblic as such. 
e During the last*tew years, there has been an assertion, particularly in what 
have come to be called the under-developed countries, that aliens are entitled, 
at the most, to equality of treatment, rather than to treatment in accordance 
With the minimum standard of international law. While the introductory note 
of the discussion on the status of aliens asserts that this was the view of the 
Committee (p. 88), Article 18 of the Draft Articles on the Status of Aliens, 
° together with the commentary thereto, suggests a more traditional approach 
(pp. 180-181). Ceylon would like to see the Calvo clause accepted as a part 
of Asian African international law, a view which was favoured by both 
Indonesia and the United Arab Republic, although the other members of the 
Committee were somewhat hesitant about this matter. In view of this tendency 
to afford equal treatment to aliens, it is interesting to note that Article 14, 
paragraph 4, expressly states that “the state of residence shall not prevent an 
alien, on leaving the state, from taking all his personal effects away with him.” 
Recent events Mave drawn attention to the problem of asylum for allens 
and their abduction from the state of refuge. Article 20 of the Draft Con- 
vention concerning diplomatic immunities and privileges confirms inviolability 
of diplomatic premises and protects them from “any search, requisition, attach- 
ment, or execution.” To this clause both India and Japan lodged a reserva- 
tion, asserting the right of the receiving state to enter diplomatic premises in 
order to ensure the safety of human life. India also reserved its right to enter 
the premises in order to apprehend its own nationals who are fugitives from 
local Justice and seeking asylum therein. The Convention on Aliens, Article 3, 
asserts that a state has the right to offer or provide asylum to political 
refugees or offenders, but the member states expressly rejected the view in 
Article 14, paragraph 1 of the Universal Declaration of Human Rights that 
individuals have the right to seek and enjoy asylum from persecution. In so 
far as extradition is concerned, the parties accepted that a duty only arises 
in the presence of a treaty, and claimed that there is a right to refuse, the 
extradition of their own nationals, as well as to claim back anyone abducted 
from their territory. They recognised, however, that the victim of an abduction 
has no right to claim his freedom, and that, therefore, if the state from which 
he has been removed fails to take action, nothing can be done on his behalf. 
The reports of the meetings of the Asian African Legal Consultative 
Committee, as has been said, constitute interesting source material on the views 
of the countries concerned. It ig to be hoped that future volumes will be 
prepared with more care, and that some of the irritation caused by careless 
spelling and incorrect citation of cases will be removed in the future. 


LieC. GREEN. 


ee 


Tue Services OF A Sonicrror. By H. J. B. Cocxsaurr. [London: 
Law Society’s Guide—Hodder and Stoughton. 127 pp. 2s. 6d. 


. net. | 


Arren some soul-searching the Solicitors’ branch has decided that it ought to 
advertise in the hope of improving its public image and of causing people to 
realise when a solicitor may be of help. Hence this paper-back. 

It consists of two parts: the first, of thirty pages, describes the Profession 
and the Legal Aid and Advice Scheme and gives advice about what solicitors 
can do, how they should be chosen, afid how much (or rather how little) they 
charge. Iş is a model précis—clear and informative—but necessarily un- 
exciting. The second part is far more lively and absorbing. It contains various 
well-chosen illustrations of the help that a solicitor can give, many. of them ir 
She forin of dialdues of the type familar to readers of Law Notes. One 
wonders whether it might not have bæn better to reverse the order, of the 
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two parts; the layman will enjoy the second but mf&y become bored by the, e 
first and not read on. ° 
„e Solicitors who read this book (and they should) may feel Hiie by the 
realisation of the range of knowledge and worldly-wisdom that they are 
expected to display. At times, too, they may think that Mr. Cockshutt over- 
gilds the lily. Is it really true, for example, that “@very solicitor . . . has fo 
maintain a high standard if he is to be allowed to continue in practice” 
(p. 15)? It is, of course, perfectly true that “he will not remain in practice, 
for very long unless he has a suficient number of satisfied clients.” But it” 
ig surely going too far to imply (as Mr. Cockshutt does) that he will be 
prevented from practising unless he continues to keep his law up to date? 
And is it altogether wise to point out (at p. 28) that the overall figure of 
successes in legally aided litigation “comes out at about ninety per cent.”? 
Such a statement, without any reference to undefended divorces, and coming 
as it does immediately after one giving the amount recovered in damages, may , 
lead the layman to assume that if he gets a certificate in a personal injuries 
case success is virtually assured. 
An interesting feature of the book is the emphasis throughout on questions 
of taxation. Clearly one of its objects is to seek at the eleventh hour to 
recover some of the ground lost to the accountants. Perhaps this review should 
have been written by a chartered accountant. As a solicitor, the present 
reviewer wishes it every success and congratulates the Law Society on their 
initiative and Mr. Cockshutt on his achievement. It only remains for us all 
to live up to the portrait which is painted of us, and to see that our offices 
present a facade as attractive as that pictured on the book cover. Only a 
Glossy Linx (ef. Burgeon: This Ever Diverse Pair, Chap. VIII) will wish that 
that façade had been twentieth century rather than eighteenth; we Applejohns. 
will applaud the fact that our old-world traditions have been maintained to 
that extent. 
L. C. B. G. 


Acta JURIDICA, 1959. . General Editor: B. Bemart. [Published 
under the auspices of the Faculty of Law, University of Cape 
Town, by A. A. Balkema, Cape Town and Amsterdam. 292 pp.] 


Tuis volume consists mostly of papers read at the centenary celebrations of 

° the Faculty of Law at Cape Town University. Al but one of the eighteen 
papers and the majority of the book reviews are in English and thus they 
provide easy access for English readers to the learning and literature of a 
legal system which has now become that of a foreign country. Romanists and 
comparative lawyers will find here much of interest, either in the form of 

e-o general survéys, such as Professor Hahlo’s account of marriage law in South 
Africa, or in more specialised contributions, such as Professor Beinart’s paper 
on privileged wills, A few papers were read by visitors from abroad, such as 
that by Professor T. B. Smith, tracing the links between Scots and Roman- 
Dutch law. An American, Professor Rossiter, explained the position of the 
Supreme Court in American society and concluded his remarks by a pointed. 
reference to the Supreme Court’s recent efforts “to wipe away the whole 
apparatus of segregation” Some indication of the response this address may 
have received is provided in the review of a book on civil liberty in South 
Africa, printed later in this volume, where the reviewer insists that “ analogies 
drawn from the United States of America are misleading.” 


THe Faces or Justice. By Syse Beprorp. [Londof: Collins. 
1961. 255 pp. 21s. net. | 


No monogyaph on any aspect of criminal procedure and. trial is nowadays 
considertd complete without at leagt*a short appendix to inform the reader 
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o “how they’ order these things” elsewhere. The stage is fortunately almost 
e ‘past when a few more or less relevant extracts from a foreign code or two 
ein haphazard tranSlation were considered quite sufficient to defonstrate how 
juch “better,” thanks to the superior good sense of the common law or the 
* wisdom of our nineteenth-century legislators, we are off in this country and 
fo to palliate the effect# of the chronic constipation of existing machinery for 
reform. Even now, however, the main efforts of students of comparative law 
are still often largely devoted to the attempt to place side by side the letter 
* of the law and to contrast the relative merits of the institutions set up to 
apply it. It may be doubted whether one in a dozen of those who write so 
glibly about the perils of, say, pre-trial investigation in France or Italy have 
ever followed a juge d'instruction in his painstaking work for as much as a 
single day, or indeed have come any nearer first-hand knowledge of how it 


° is done than perhaps the pages of a Maigret story. 


Mrs. Bedford has set about it in a different way. She is no lawyer, but 
one feels that more academic researchers might well take a leaf or two out 
of her book. Expérience as a crime reporter in this country seems to have 
given her the idea to go out and see for herself how the administration of 
justice works in practice in some other European countries. Accordingly, she 
has spent some months in the press box of a number of courts, high and low, 
in Western Germany, Austria, Switzerland and France watching judges and 
advocates at thelr work and talking to them about the way in which they 
approach their task. 

The Faces of Justice, which is the outcome of this Journey, is concerned 
with the spirit of the law rather than its letter. Mrs, Bedford describes her 
compunction before setting out on her inquiry as an amateur, a “private 
aficionado of the law.” She need not have worried, for the result has over- 
whelmingly justified the enterprise; and she has, if anything, turned to 
advantage her lack of legal qualifications. She was right in thinking that, if 
Justice is supposed to be seen being done, “this must surely mean seen also 
by the likes of us”; she has been able to observe and compare without untue 
preoccupation with technicalities. “The law, the working of the law, the daily 
application of the law to people and situations, is an essential element in a 
country’s life,” she writes. “It shapes and expresses a country’s modes of 
thought, its political concepts and realities, its conduct... . It all hangs 
together whether people themselves wish or acknowledge it or not, and the 
whole is a piece of the world we live in.” 

Since Mrs. Bedford is a brilliant observer with a warm sensibility for the 
predicament of human beings, the result is an uncommonly stimulating book. 
It offers no definite value judgments about one country’s procedure as against 
another (which would indeed be out of place), but it does invite: certain con- 
clusions. The first, and perhaps most unexpected, is that, of the Continental 
courts observed, the West German ones, where she happened to be, seemed as 
strongly imbued with a spirit of fairness and dispassionate inquiry, even 
with compassion, as any. This is the last thing most people might have 
agsumed, and it has in fact obviously staggered the author herself, for she 

“writes: “The fear of Germany is in my bones. Not only Nazi Germany. 
All my life I have lived with nightmare visions of barrack-loud, dust-bound 
German officialdom, immovable, unsmiling, a total negation. ... This is 
another country. Everywhere I went, there was a patient, courteous, private- 
voiced man sitting on the bench and the same relaxed, polite, unbureaucratic 
atmosphere, the same deliberate effort not to make anyone feel unnecessarily 
uncomfortable, frightened or degraded® It is like having walked into a dream. 
What has hgppened? ” 

It may again come as a surprise to many readers that in this journey to 
some European courts (albeit cursory), French Justice should (speaking in 
Purely hfiman terms) come off worst, foll8wed closely by Austria., The cold 
splendour of the Cour d’Aasises, its hérsh formalism, the high and* mighty 
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tone of French judges and counsel alike, especially when faced with accused ` 
from the poorer classes, did not compare favourably at all, in Mrs. Bedford's” 
eyes, with the more matter-of-fact approach of an English court. As fog : 
Austria—where she spent admittedly only a week en passage, she was 
evidently appalled by the odd mixture of facetious carelessness with rigid œ 
bureaucracy, an impression which this reviewer cannotebut endorse. e 

Inevitably, perhaps, it is in the pages where Mrs. Bedford does not recount 
her own experiences and observations, but tries to connect her narrative with 
short excursions into history and exposition of law that this remarkable book: ® 
is weakest, For the purposes of a new edition pages 125-127 in particular 
might with advantage be revised and rewritten. Thus, for instance, the 
German Civil Code, the BGB, was not “established some ten years” after the 
Criminal Code of 1871, but entered into force in 1900, sme ten years after 
Bismarck’s dismissal, so that it cannot be described as belonging to the 
Bismarck era. Even where one sympathises completely with Mrs. Bedford’s 
dislike of the pettifogging nature of many customs and excise cases, her own 
use of the words “unworldly sticklers” on p. 147 obliges one to become a 
stickler oneself and point out that she has got her facts wrong. 

All in all, however, this splendid, warm-hearted and brilliantly written °. 
book can only make one hope that more such Journeys will be undertaken 
to examine justice among our neighbours and that in particular aspiring 
comparative lawyers will be given the opportunity, or even obliged, to spend 
some time studying the working and the spirit of other legal systems. 


H. A. HAMMELMANN. 


CASES AND MATERIALS ON Evipence. By J. D. Morton. [Toronto: 
Butterworths. 1960. xxii and 667 pp. Price in England, 
£8 5s. net.] 


BOLAND AND SAYER ON OATHS AND AFFIRMATIONS. Second edition. 
By W. J. FELL and A. G. Keats. [London: Stevens & Sons, 
Ltd. 1961. xx and 166 pp. £1 5s. net.] 


Proresson Morron’s book is the fourth in a series of Canadian casebooks, and 
the English reader will at once notice that the book has many characteristics 
of a casebook from the United States of America, quite apart from the fact 
that it bears the same title as the volume by Professors Morgan, Maguire and 
Weinsteln. The reports of cases are preceded by or interspersed with extracts 
from textbooks, articles, statutes and statutory rules, and the cases have no 
headnotes. It is not proposed to revive here the interminable and inconclusive 
discussion on the utility of the casebook as a means of instruction, for in 
assessing the quality of this work it is desirable to assume with the author 
that this style of book is necessary. Nor is it proposed to re-agitate in detail 
the minor controversy as to whether reports in casebooks should have head- 
notes, beyond explaining a personal preference for them. Students are advised 
to read cases as part of the lawyer's technique, and that technique involves 
consulting reports with headnotes; if practising lawyers need these guides; 
students need them more; and the theory that students ought not to know the 
decision until they have read the reasons for it seems to overlook the fact that 
learning the law is difficult enough without the creation of artificial obstacles. 
In addition to extracts from American writers on evidence, the book 
contains pieces from the publications of Lords Denning and Devlin in thetr 
non-judicial capacity, and of other Bfitish and some Commonwealth authors. 
Many of the cases included are decisions of the Privy Coungil or of the 
English courts. As to their selection, it may be noted that a considerable f 
number of well-known | authorities Is reproduced; the choice of cases for 
inclusion * 8 a matter üpon which opinions may well ffer; and» the omy 
comment “which is made here draws attention to the omission of Davies v. 


. 


DE Lage Toa 


Jan. 1962 REVIEWS 127 


e + 


. . 


e 
D. P. P. [1554] A.C. 88, H.L, from the section on corroboration, and the 
clusion of R. v. Buckley (p. 228) under declarations in the course of duty. 
'Fhe latter is a decsion of dubious value, as the ground of adtnissibility of 
the ora] statement is not explained by the court and the ruling is contrary to 
principle. Some Irish, Scottish and American cases are also included. 

* On the selection of Caħadian cases the reviewer must defer to the judgment 
of Professor Morton. It is observed that many of them follow, and some 
illustrate, the English law. But there are still others which either explore 
‘problems or reach decisions hitherto unsolved or unknown in England. In the 
first class falls R. v. Leland (p. 259), where in 1951 the Ontario Court of 
Appeal considered the admissibility of spontaneous exclamations as an excep- 
tion to the rule agginst hearsay. The trial judge had admitted evidence of 
such an exclamation, apparently on the basis of Wigmore’a view that these 
exclamations are a subdivision of the res gestae; but the Court of Appeal 
could find nothing in English textbooks recognising such a subdivision. The 
Court also discussed the question whether statements admitted as part of the 
res gestas are admiSsible to prove the truth of their contents, and took the 
opposite view, but an acquittal was directed on the ground that the exclamation 
in question wag not part of the res gestas. If the case had been decided a 
few years later the court would have found considerable material on these 
subjects in English periodical literature and elsewhere, and might have been 
persuaded to reach another conclusion. In the second class may be placed 
R. v. Booher (p. 808) in the Alberta Supreme Court, where a confession was 
held to be inadmissible as having been procured by “a man who calls himself 
a criminologist ” and professed hypnotic powers. For the English lawyer this 
type of case may be useful as a persuasive precedent. For the Canadian 
student all the cases reproduced, with minor exceptions, would appear to be 
helpful, so that the book should prove a valuable addition to the study in 
Canada of the law of evidence. 

There are a few trivial infelicities which might be corrected in the next 
edition. One reference to the House of Lords seems to have been made*in 
error (p. 208); the Old Bailey was not the usual seat of the Supreme Court 
(p. 244); the use of square brackets in the citation of Wnglish cases is neither 
consistent (compare pp. 428, 429) nor always in accordance with the English 
practice (see Manual of Legal Citations (1959-60) i, 17, published by the 
Institute of Advanced Legal Studies); and it is customary to give references 
to the Law Reports before, not after, any reference to other series of reports 
(see pp. 880, as 895, for pug 


STRINGER B book was pieces in 1958 by Boland aca Savers Oaths and 
A firmations, which was reviewed in (1954) 17 M.L.R. 188. The editors of the 
present edition are also officials at the Law Courts (or the “ Royal Courts of 
Justice, W.C.2,” as the title page has it). The book has been brought up to 
date and additional forms have been included; though no qualification has 
been made to the statement on the use of statutory declarations (p. 88), as 

suggested in the previous review; the distinction between a Mohammedan and 
a Mtslim (p. 109) is obscure; and the authority for some of the precedents 
might prove useful. The Oaths Act, 1961, is cited and reproduced in an 
appendix, but there appears to be no reference to R. v. Pritam Singh [1958] 
1 W.L.R. 148, which disclosed a situation now remedied by the Act (see notes 
in (1958) 74 L.Q.R. 179, 481). The statement in the Preface, that a great 
deal of research has been involved, may bring a wintry smile to the lips of 
some readers of this slight volume. Bift the amount of tedious work required 
to revise a Igw book often bears no relation to its size, and the result of the 
editors’ labours has been to provide an adequate practice book on this limited 


subject. Indeed, the precedents cover many more confingencles than,might be * 


expected. * 
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ALL THE Moprern Cases on Necuicence. By Ricuarp BINGHAM,, + 


Q.C. London: Sweet & Maxwell, Ltd. ,1961.° 589 pp’ 
£8 10s. net.] 7 


For several decades practitioners in the United States have used specially ° 


prepared and tabulated digests of cases for use in #hose areas of law whefe 
the mass of decisions hag necessitated such a quick reference guide. 
Belatedly, this book provides English practitioners with the same kind of 
digest in Negligence, where of course, the need for it is the most urgent. À 

The digests are usually about fifty words long and most clear and 
accurate. The author has given a great deal of thought to making the book 
quickly usable by and valuable to the practitioner, even where he has no access 
to law reports. Once the lucid and detailed instructions about its use con- 
tained in the Preface are mastered, the reader can do what the author claims: 
refer as quickly as possible to the case or line of cases or to the particular 
aspect of negligence which he wants. These arrangements are ingenious and 
are the fruits of his experiments over years of practice with them. Whether 
the reader wants to follow up key words like “cricket ball,” or a particular 
employment like “steel erector,” or general heads like “standard of care,” he 
can at once find the appropriate case summaries and dicta, Different type 
sizes show him the status of the court, and even whether the case is reported 
in the Bar Library alone, whose records of Court of Appeal cases have been 
well combed. Some interesting unreported cases are thrown up here: were 
our law reporters too coy to include three Court of Appeal decisions on 
accidents sustained in unsuccessful quest for the “Ladies”? Llustrative of 
the care with which the book has been prepared is that where possible All 
England Reports references to dicta are used so that the A-I page breakdowns 
of that series are cited. 

This type of book is surely of much more value to the practitioner than the 
old-style practitioners’ monograph which merely strings together in sentences 
thé facts and decisions of a serles of cases: one wonders whether it will kill 
off that kind of work, as it has in the United States—it would be no loss. It 
is no substitute for the treatise which formulates principles and analyses, 
criticises and speculates. Indeed one danger, if this kind of work succeeds, 
is that the courts will pay more and more attention to facts of previous cases 
and less and less to principles: the dicta quoted do not include the warnings 
of Lord du Parceg and others about the risks of trying to make precedents 
out of decisions on particular facts in the area of negligence. 

The author has surely made a mistake in arbitrarily restricting his book to 
cases reported since 1985, Donoghue v. Stevenson excepted. His reason is 
that earlier edecisions are now seldom relied on. But is there not something 
odd, for example, in entitling a whole chapter “Dangerous Things under 
Rylands v. Fletcher” and yet sot digesting that case or any of its dicta? 
What he should have done was, not of course to digest comprehensively the 
pre-1986 ones, but to sift the important ones. His handling of Scottish cases 
is unsatisfactory. Many such cases, especially on breach of statutory duty, 
are valuable for English law; yet he cites very few, and the only reference 
for a House of Lords one may be C.L.Y. Sometimes he can be faulted for 
not picking up all the relevant points decided in the abstracted cases. It is 
perhaps consonant with current forensic practice for dicta of the House of 
Lords to have the thick-type status of House of Lords decisions without 
reference to their obiter quality. One big problem which he has not solved is 
how to deal with those areas affected*by statute law: the reader is given a 
most confused picture of the present law relating to occupiers’. liability, for 
it is not clear on what principles and for what purposes pre-Act cases have 
been selegted, and there js neither a full survey of pre-Act law, nor any useful 
guide to ,post-Act law. More ufe could have been måde of detisions fn 
Admirdity. . . ° 
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`, The book will surely be popular with practitioners handling personal 
injury claims. A . 
e 


Haney STREET. 


A OUTLINE OF ADM@NISTRATIVE AND LOCAL GOVERNMENT Law IN 
Scotuanp. By J. Bennerr MILLER, T.D., M.A., LL.B. [Edin- 
burgh: W. Green & Sons, Ltd. 1961. xxxii and 819 and 
(index) 22 pp. £8 net.] 


Tu author sets out in his preface many of the difficulties which in present 
circumstances necessarily face one who writes to the title he has chosen. The 
absence of major wSrks on either branch of the subject in Scotland obviously 
creates difficulty, and very often the major English works will not greatly 
help. One cannot simply translate terminology, there are subtle changes due 
to history and size which often make such works misleading if thus translated. 
So, if this book was*to be kept to a reasonable size, balance of treatment was 
difficult, Matter had to be put in which might well have been otherwise 
omitted, and other parts had to be treated more lightly than might otherwise 
have been the cage. These difficulties are real and should be borne in mind 
by the reader. 

On balance, the book is predominantly concerned with Local Government. 
Although it is divided up into the Administrative Structure, the Controls upon 
the Administration, Local Government Finance and the Work of Local 
Authorities the most general parts are short. Accounts such as those of the 
Central Administration or of Public Corporations are brief, both in content 
and in reference. This fact can cause difficulties for some of the students 
who might come to this book. The assertion that “the Cabinet exercises no 
function of detailed administration” is both true and misleading. That such 
a body may concern itself with (though not administer) a road across 
Christchurch Meadows is one of the modern absurdities of administration. 
Such activity, since the cage does not stand alone, must be allowed for in any 
assessment of the Cabinet as part of the machinery of government. Similarly 
the phrase “the Secretary of State, acting through the Scottish Home Depart- 
ment, is the official head of the police force” is ambivalent. As a form of 
shorthand it can be justified; in the absence of other works it could mislead. 
Sometimes this sort of problem is at that level of generality; at others it is 
much more detailed, as, for example, the indications (at p. 814) of the signifi- 
cance of a Royal Charter. 

A somewhat similar problem arises in connection with fundamental ideas. 
A. discussion of whether “the modification of local autonomy has demanded 
an increase of supervision and control ... by the Central Suthorities” 
involves a chicken-and-egg problem which is fundamental to local government, 
but which is glossed over, as are similar prdblems in connection with public 
corporations, or traditional systems of checks and balances. There is always 
difficulty in breaking through from the Jaw and traditional views to modern 
reality and at this point the student requires as much help as he can get, if 
he if not merely to learn rules in a rather detached way. Thus one would 
have liked more elaboration on this sort of issue, and more of the practical 
effects and difficulties of such matters as the laying of statutory instruments 
or indirect pecuniary interest where more reference would often have helped. 
Such matters can go to better understanding, or to maintaining proper 
relationships. The whole passage dealing with Davies v. Cowperthwaite, for 
example, tends to a conclusion of subservience to clerks which some of the 
latter might welcome, but which the better ones would resent and regret. 

The book as a whole must be welcomed. There was a notable gap in 
Hterature,on this sybject, and that gap an filled. Ongs regret is that 
Mr. Bennett Miller in so doing has restrained himself too much; ane, would 
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however, faced with difficult choices. To produce more than gn outline ipe 


places and tọ observe the title in others does mean that particular readers 
will wish that departure from or adherence to the title might have happenefl 
in different ways and different places, As it stands, the book is a useful afd 
much needed addition, but there are problems andgissues, often of balance, 
which will no doubt be faced before the next edition. 

J.D. B. Mrremen. 


An Lyrropuction to Equrry. Fifth edition. By G. W. Kzeron, 
M.A., LL.D. [London: Pitman & Sons, Ltd. 1961. xlv and 
400 pp. 50s. net.] A 


Tue title of this interesting and important work, now in its fifth edition, is 
somewhat misleading in that it işs not an introduction for the beginner, but 
rather a critical discussion of most of the basic principles of Equity, outside 
the law of trusts and mortgages, for the already fairly competent student. 

Despite the fact that much of the book is strikingly good some reviewers 
have found cause to criticise its recent editing! and some of these criticisms 
are not without point. As one reviewer said of the last edition, “... the 
better the book, the more important that the editing of new editions should 
be of comparable standard; and it must regretfully be said that at least in 
some respects the editing of this edition is not as good as it ought to be.” ? 
Although we are told in the preface that “opportunity has been taken in this 
edition to make numerous minor modifications and corrections of the text,” 
the reference to Reading v. Att.-Gen. [1951] A.C. 507 given on p. 299 is 
still to the report in Weekly Notes, though the case list at the front of the 
book gives references to more acceptable reports. In many cases reference is 
given to the Weekly Law Reports when the case is contained in the Law 
Reports. The reference to Hanak v. Green given in the text on p. 148 is 
[1959] 2 W.L.R. 755. It is reported in [1958] 2 Q.B. 9, as the case list tells 
us, and if we are to be given a Weekly Law Reports reference it is [1958] 2 
W.LR. 755. This is @ small point, as also is the criticism that citations from 
Maitland on pp. 8 and 9 and Story’s definition of Equity on p. 9 are made 
without reference to the place from which they are taken. References would 
help the student who wished to read the cited passages in their original 
context, 

Certain parts of the book, where the interest is almost entirely historical, 
might be substantially cut. Examples of this are the section on married 
women (pp. 152-159) and the distinction between exclusive and non-exclusive 
powers (pp. 218-215). 

On p. 148 we are told that the right of co-trustees to an indemnity from a 
solicitor-trustee if the breach of trust is incurred on his advice is an illustra- 
tion of the clean hands maxim? This is not a very good illustration of the 
maxim since it raises so many further difficulties. The clean hands doctrine 
normally vitlates the claim of the plaintiff rather than providing a cause of 
action and this needs explaining. Furthermore why need a solicitor-trustee’s 
hands be more clean than another trustee’s? This is the important quéstion 
and the mere application of the clean hands maxim explains nothing. 

In connection with the discussion of the High Trees case (pp. 107-109), it 
might be pertinent to discuss the qualification on the principle as illustrated by 
Combs v. Combe [1981] 2 K.B. 215 and the observations of the House of 
Lords in Tool Metal Manufacturing Co., Ltd. v. Tungsten Electric Co., Ltd. 
[1955] 1 W.L.R. 761. When dealing fith licences (pp. 78-84) mention should 
be made of Hopgood v. Brown [1955] 1 W.L.R. 218 and more than a passing 
reference should be given to Churcher v. Street [1959] Ch. 251 which is tacked 
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3 B! E, Megafry (1957) 78 L.Q.R. 974. b 
. j . “< * 
|) \ * ° . 
. . . ° Py 
e oe e S 


Jam. 1962 a’ REVIEWS 181 


. * o 
epn to a footnote rather as an afterthought. The Variation of Trasts Act, 
1958, should be memtioned on p. 286, where the text gives the impression that 
Chapman v. Chapman [1954] A.C. 429 is still good law. The treatment of ~e 
Reading v. Att.-Gon. [1951] A.C. 507 at pp. 298-299 is very cursory, and this 
criticism can also be made of the evaluation of the significance of Leeds 
Industrial Co-operative Soctety v. Slack [1924] A.C. 851 at p. 881 in the text. 
But these criticisms are small when weighed against the very real value 
«of the work. The discussion of Walsh v. Lonsdale (1882) 21 Ch.D. 9 and its 
subsequent application (pp. 65-78) ig one of the best treatments of this 
subject in any textbook; so also is the treatment at pp. 278-285 of Re Kemp- 
thorne [1980] 1 Ch, 268 and the problem of the ademption of legacies as a 
result of the conversion effected by the Law of Property Act, 1925, Schedule I, 
Part IV, and section 85 whereby undivided shares in land are held on trust 
for sale. 

Of general importance are the chapters on Lew and Equity and on the 
doctrines of Convergion, Election, Satisfaction and Ademption. However, one 
would like to have seen a fuller treatment of the problem of election with 
regard to powers of appointment when the perpetuity rule is infringed and 
where an invalid condition is added to an otherwise valid exercise of the 
power. Failing such further treatment a reference might be given to Gray, 
The Rule Against Perpetuities, 4th ed., pp. 582-551. 

To sum up, one can say that this is a most stimulating and worth-while 
book, but something further in the way of re-editing is necessary if the rather 
rapid appearance of new editions is to be Justified by anything other than the 
economics of publishing. One of the results of the growth of the second-hand 
market is that publishers can only sell new copies by promoting new editions 
and thereby destroying the second-hand market for the existing edition. This 
state of affairs would be happier if more thorough revisions were made. 


J. A. ANDREWS. 


The above book has been published in an Irish edition by adding u 
supplement written by Professor Sheridan. This consigts of an Irish gloss on 
the English text, divided into seventeen brief chapters, following Professor 
Keeton’s order of exposition. Both authors and the publishers must be con- 
gretulated for their effort to maintain the common background of English and 
Irish law. The fact that no more than thirty-five pages were needed to indi- » 
cate in detail the differences between English and Irish equity demonstrates 
the extent of this common background. 


Conrrois ror Ourer Space. By Paue C. Jessup and Howarp 
J. TAUBENFELD. [New York: Columbia University Press. e» 
1959. London: Oxford University Press. xi and 879 pp. 
858. net.] 


In this book the problem of the control of outer space-—-of space itself and 
sof the planets—is exhaustively treated. It is the book’s main contention that 
outer space should be submitted to a form of international government and 
in suggesting the most appropriate forms this might take the authors prepare 
the reader by a detailed analysis of previous attempts at joint government of 
territory. Thus they discuss the idea of the condominium, the régime pro- 
posed in the Spttebergen Case and the machinery of the various post-war 
belligerent occupations. Again, the Mandates System of the League of 
Nations and the Trusteeship System of the United Nations are very much 
in point; afid in the same context the international régime of Tangier, the 
position of Danzig after the Treaty of Versailles, the League’s administra- | 
tion of the Saar and the problems posed hy Jerusalem and Trieste eat the’ end? 
of the last war are examined. Vario ae functional organisations gre also 
discussed from this a the Interna’ ope Civil Aviation Organisation, the 
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International Telecommunicationg Union, the World Meteorological Organisa- ° 
tion, UNESCO, and the International Whaling Commission. Again the * 
Antarctic provides a close parallel when discussing national claims to outef 
space. Thus the history of competing state claims in the area, the intet- « 
national co-operation in the International Geophyaicad Year and the proposals 

for an international régime in Antarctica are examined. All these comparisons 

are most helpful and interesting although they could possibly be made in 
smaller compass. The future role which the United Nations might take in an, 
international régime for outer space is discussed in the light of discussions 
which have taken place both in the General Assembly and in the Ad Hoc 
Committee set up by the Assembly in 1958 to inquire into the problems of 
outer space. . 

Other problems, besides the question of international control of outer 
space, are also examined. Thus the book contains an interesting discussion of 
liability for damage to life or property on earth, in the airspace or in outer » 
space due to space vehicles falling, colliding or exploding. ẹ Again the question 
of where outer space begins and territorial airspace ends is mentioned although 
a little disappointingly. Much useful information is contained in the notes to 
the text which are conveniently appended at the end of the book and an 
excellent index is provided. 

In short, this is a most useful book on a subject which has, as yet, been 
little explored. 

P. Krenax. 


LEGISLATIVE POWER AND THE SUPREME COURT IN THE Firrigs. By 
Vincent C. MacDonaup. [Toronto: Butterworths. 1961. 
28 pp. 12s. 6d. net.] 

« 

In 1950 Professor Vincent MacDonald was Dean of Dalhousie Law School 
and one of the most authoritative of Canada’s academic constitutional 
lawyers. He was then translated to the Nova Scotla Bench. Ten years later 
he returned as a Visiting Lecturer to Osgoode Hall Law School, where he had 
taught some thirty years ago. He offered his audience a characteristically 
lucid and comprehensive survey of the work of the Canadian Supreme Court 
during the past decade. The judicial self-restraint imposed on him by the 
nature of his office did not deter him from deprecating tendencies towards 
obscurity, prolixity and proliferation in the judgments delivered by the 
Supreme Court, or from casting a quizzical eye at the distinction drawn 
between an finconstitutional delegation of powers by the Federal Parliament 
to a provincial legislature and a valid delegation of powerg by the Federal 
Parliament to a provincially appointed regulatory board. As an academic 
Mr. Justice MacDonald was a strong critic of Privy Council decisions which 
had distorted the natural meaning of the British North America Acts to the 
disadvantage of the powers of the Federal Government and Parliament. . 
Nothing in this lecture suggests that he has abandoned his earlier views, and 
he welcomes recent Supreme Court decisions which appear to give a broader 
construction to the scope of the federal residuary power and the trade and 
commerce power. Indeed, he makes ıt clear that a gradual movement away 
from those erroneous or inapposite principles which the Canadian courts have 
inherited is fully compatible with the prgper limits of the Judicial function. 

One would have wished to learn the lecturer’s views on the merits of 
recent decisions on civil liberties even if this would have involved a less 
comprehensive coverage of other matters. And whilst one is duly grateful to 
“have the epportunity ofereading the lecture, 12s. 6d. seeps a fearfyl lot qf 

money forsa booklet of this size. 
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. *Lorp Expon’s Anecpore Boox. Edited by Antmony L. J. 
: A Lincoun antl Roperr Linney McEwen, with a Foreword by 
. the Fourth Earl of Eldon, x.c.v.o. [London: Stevens & Sons, 
id Ltd. 1960. xix and 201 pp. 25s. net. ] 
e 
“Havina had doubts upon this will for twenty years, there can be no use in 
taking more time to consider it” This opening to Lord Eldon’s judgment in 
Karl of Radnor v. Shafto might in a lesser man have been thought to contain 
a touch of irony, but, for Eldon, it exemplifies a dilatoriness which arose, not 
“as some thought from obstinacy,” but from his “adherence to a Rule of 
Conduct, formed, gfter much consideration what Course of proceeding was 
most consonant with my Duty.” So much Eldon tells us in a spirited, if 
° unconvincing, argument to the effect that his delays in giving judgment really 
e Saved time in the long run. Like other entries in his Anecdote Book, this 
confirms much of the popular view of Eldon: he distrusted juries (“men of 
low condition”); Re thought the prisons too comfortable; he regarded the 
separation of law and equity as essential; it never occurred to him that the 
procedure of his day might lead to injustice or that his conduct of the trial 
of Hardy and Horne Tooke unwarrantably extended constructive treasons 
Yet, as a whole, the impression left by these anecdotes is of a personality 
more pleasing than that which tradition has come to attribute to him. One 
who was an intimate friend both of George III and (eventually) of George IV 
may well have been something more than a mere time-serving member of the 
Establishment 
Eldon’s Anecdote Book, now published for the first time, was written for 
his grandson “at different idle moments” in his seventies, and consists of idle 
chat compiled without over-much attention to grammar, syntax or punctuation. 
Many of the anecdotes have appeared in Twiss’s Life or Campbell’s Lives or 
elsewhere; the rest, it must be confessed, have lost some of their interest 
with age. But the historian is given rewarding glimpses of the famous 
personalities of the day; of lawyers such as Thurlow, Kenyon, Brougham and 
Ellenborough, of politicians such as Wilkes and Pitt.® On only one occasion, 
however, do the editors point to a matter not to be found in the “histories” : 
neither Holdsworth nor Fifoot mentions that Mansfield’s substitution of special 
cases for special verdicts deprived suitors of the writ of error. š 
The editors of this handsomely produced edition have modestly kept their 
intrusions to a minimum; a short note on the courts; a few bnef blographical 
notes; a very few footnotes; for the rest, the anecdotes speak for themselves 
The whole forms an attractive bedside book, admirably conveying an impression 
of the habits of a different age. 


J. A. Courrs. oo 


LEHRBUCH DES SACHENRECHTES. B Dr. Frrrz Baur, Professor at 
the University of Tübingen. [Munich and Berlin: C. H. Beck- 
*sche Verlagsbuchhändlung 1960. xxiv and 622 pp. 82 DM.] 


e 
Tuer third book of the German Civil Code is noticeably ill-arranged. General 
provisions, rules relating to movable and to immovable property are inter- 
mingled in a most confusing manner. The author of this book has therefore 
done well to disregard the statutory arrangement. He devotes the first 
one hundred pages to a description and analysis of the general rules, in par- 
ticular, of course, to those relating tẹ possession. Then follows the law on 
immovable property. The law on movable property fills the last third of the 
book. This*arrangement enabled him to devote somewhat more space than is 
usually done in this field to saying something on the factual situations which, 
gave led to the enactment of the codifled rules and to the developrfent of the 
surprisingly nugerous rules of Pract give law that have come to sugplement 
and in part to amend J provisions of the code. The author's explanations 
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are throughout lucid, well-arranged and illustrated by copious exagnples, many,e 
being chosen from the law reports, while othérs are invented with conspicuous, 
skill. He writes in the first instance for the student: he makes no claim to 
being exhaustive in regard to either details as well as to references to cases 
and literature. An appendix giving a few precedente is an innovation which 
is to be welcomed and, one hopes, extended in future editions of this work 


. and imitated by authors of other similar students’ textbooks. On the other 


hand the author obviously wriles for the advanced student. His discussion . 
of the problems requires some mental effort to follow. His frequent refer- 
ences to the rules of public law and to those of other parts of the civil law 
do not make for easy readability. Some of his examples will puzzle the 
beginner. Comparisons are, of course, always odious, butt is the reviewer's 
impression that many a student might find that other works of similar or even 
larger size offer a more easily digestible fare. 

Another aspect of this work gives some cause for regret. There are no 
references to legal history and very few (and partly depborably vague ones) 
to comparative law. This sort of austerity has recently become fashionable 
among writers of German students’ textbooks. It is usually excused by the plea 
that history and comparative law are not fit to be dealt with by a few introduc- 
tory sentences at the beginning or the end of a chapter and are better treated 
in special works. The unfortunate result is that we are back to the times 
when professors could claim that they were teaching their respective code 
and not any field of law, except that the latest turns in the sphere of economics 
and the most recent case law is now added to the curriculum of the law 
school. Two examples may show the results. The history of land registration 
in Germany is of absorbing interest. So is the tale of the spreading of this 
Germanic institution to other countries. Martin Wolff told his students all 
they need know about both these aspects on four fascinating pages of his 
classic work. Professor Baur’s students hear none of this. Similarly not a 
word is said in this large book about the development of the modern rule 
of acquisition of ownership of movables by good faith from a mere possessor. 
Those who have learneg their law from this informative work will, no doubt, 
have gained a thorough knowledge of the Jaw as it now stands. They will 
have learned all there is to know about the legal technique of the German 
Civil Code, the aspirations in this field of German industry, commerce, 
agriculture and banking circles and something, too, on the reforming tenden- 
cies that are now current. But it does remain a pity that they will have 
learned nothing about what happened in the past and nothing worthwhile 
about what happens outside Germany—not even about what happens in the 
Eastern part of Germany. Such restricted teaching may produce excellent 
technicians, but hardly good lawyers 

E. J. Conx. 
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‘ GORRESPONDENCE 
Taz Epton, 


Ths Modern Law Review. 
Sir, 
The Imperial Parliament and Commonwealth Courts 


In an article? Mr. F. A. R., Bennion hag taken issue with me over the 
provisions of the Copyright Act, 1956. I am not qualified to challenge his 
expert knowledge of this fleld, but I cannot accept his assumptions in the 
field of Constitutional Law. 

He. takes the ylew that section 4 of the Statute of Westminster, 1981, 
merely lays down a rule of constructton which, like any other, can be dis- 
placed by words in a subsequent Act indicating a contrary intention. In my 
submission, this does not go to the root of the problem, which is as follows: 
if section 4 is law, then (in effect) courts are informed that legislation within 
the fields specified shall be identified by a specific mark—that is, the request 
and consent declaration. This requirement can be repealed expressly or 
impliedly, but, until it is repealed, any purported legislation within its scope 
will not be enforced by the courts as part of the law of the Dominion 
concerned, unless it is prefixed by this declaration. 

Simply to treat the section 4 declaration as one method whereby legislation 
of the United Kingdom Parliament applicable to a Dominion is to be 
recognised is not enough. To do so is to disregard the express words of 
section 4, “no Act of Parliament ... shall extend ... to a Dominion as 
part of the law of that Dominion, unless, etc,” to say nothing of the third 
recital, in the light of which the section is presumably to be construed. e 

In fact Mr. Bennion’s contentions are based throughout upon the supposed 
effect of section 4 on the Imperial Parliament, the iftentions of Parliament, 
what Parliament’s meaning was, and the circumstances in which the legislation 
came to be passed. But under the common law system of jurisprudence, the 
intention of Parliament is in application not what the draftsman intended or 
the individual legislators, but is what the court interpreting the Act holds to 
be the intention. More specifically, the question of what the law of Australia 
may be since the Statute of Westminster is one for the Australian courts and 
not for the courts of the United Kingdom. Hence ff the High Court of 
Australia places a particular interpretation upon the application of the 


Copyright Act, 1956, to that country, it is not for anyone in the United, è 


Kingdom to say that the intention of the United Kingdom Parliament was 
otherwise. 

Further, Mr. Bennion takes the view that as a matter of interpretation 
paragraph 41 of the Seventh Schedule would not apply to Australia (and pre- 
sumably that the section 4 declaration would be otiose on that account). 
Suppose then paragraph 41 prefixed by a section 4 declaration referring to 
Australia. In such a case the paragraph would become part of Australian 
law and then the question would arise whether the words as they stood would 
be apt to apply to Australia. It is seen that the presence of the declaration 
is external too, and does not resolve the interpretation question; thus, for 
example, paragraph 41 is part of the law of England although it has no 
application in that country, 

And it ts submitted that this accords with the rulings of Dixon C.J. and 
Taylor and Menzies JJ. in the HMI. case; it is not that the absence of the, 
section «4 declarasion shows that the Imperial Parllamefit did «not intend 
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paragraph 41 to apply to Australia, but that such absente means that whatever > 
paragraph 41 sald, even if Australia were specifically named, it dould not be” 
applied as’ par? of Australian law. ° 
Hamısı R. Gray. « 
Faculty of Law, e 7 
University of Canterbury, 
Christchurch, C.l, 
New Zealand. . 


Tre Eprron, 
The Modern Law Review 
Sir, 

In the notes on the case of Sowa v. Sowa,' your contributors point out 
the difficulty of a wife who has contracted a polygamous marriage in regard 
to getting maintenance for herself. In regard to getting maintenance for the 
children of such a marriage, however, may I draw attention to the Guardian- 
ship of Infants Acts, 1886 and 1925. By those Acts, so long as the children 
are legitimate, the father must contribute, if the court orders, to the children’s 
maintenance, the amount being unlimited, if proceedings are taken in the High 
Court or in the county court. If they are taken in a magistrates’ court, 
fifty shillings a week can be awarded. The liability is on the “father” and 
it will not matter whether he is legally married or not to the mother, provided 
the child is regarded as legitimate. It seems that the children of a poly- 
gamous marriage, being a first marriage, will be regarded as legitimate by 
English law. 

In the note on Naylor v. Naylor,? your contributor draws attention to the 
Guardianship of Infants Acts in regard to this problem of maintenance. He 
also*says that the decision in regard to the question of whether spouses are 
“residing together” is now of historical interest as the provisions of the 
Summary Jurisdiction “(Separation and Maintenance) Acts relating to the 
enforcement of orders while the spouses reside together have been repealed. 
This is correct, but, where an order has been made for maintenance of the 
children under the Guardianship of Infants Acts, it {s not enforceable while 
the mother resides with the father and the question of whether a couple are 
residing together may still arise under section 8 of the Guardianship of Infants 
Act, 1925. f l 
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PROTECTION OF THE RIGHT TO WORK 


Tue problems arising from the judgment of Sachs J. in the recent 
case of Rookes v. Barnard’ have been exhaustively discussed in 
the light of English law in a previous number of this journal ? and 
the shortcomings of the existing law brought very fully to light. 
No attempt will be made here to cover that ground again. The 
learned author of that article, however, chose to consider the deci- 
sion from the point of view of the union; that is to say, from the 
aspect of the right to threaten strike action. This is obviously a 
very important matter but, from the purely practical angle, while 
one may suspect that the unions will get by despite the decision in 
Rookes’ case, one may wonder whether the same could have been 
said of the individual denied work because he did not wish to be a 
unionist, if judgment had gone the other way. ° 
“ Workers,’ declares the National Union of Printing, Book- 
binding and Paper Workers, “ exist by labour, and are, after all, 
dependent upon what the merest breath of adversity may in a 
moment dispel.’ The unions, however, normally require a 
member “ to set aside the immediate advantage of himself . . . for 
the general benefit of the Union to which he belongs.” + Clearly 
there may well be a time when a workman may ask himself | 
whether the union is not, as he sees it, hindering his enjoyment of ° 
that by which he exists and whether he would do better to seek his 
own ends apart from it. In the past, discussion of this type of 
. problem has centred round the expelled member * and it has been 
assumed that when the courts have provided remedies in such a 
case they have protected a man’s livelihood, if not adequately, at 
least to the fullest possible extent. That this is not always 
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sufficient is clear from the facts of Rookes’ case and the object of . 
the present study is to point out some of the situations to which” œ 
the problent of the worker who does not, or cannot, join a uniorf 

may give rise and, assuming the inadequacy of the common law è 

in this country to deal with those situations, to consider what has 

been done in the Commonwealth and the United States. to 
guarantee a “‘ right to work.” A 

British unions are not in the habit of practising any systematic. 
initial exclusion, although certain of them, like the Musicians’, 
exclude foreigners who have not fulfilled some sort of residence 
qualification. There is, however, no certainty that this liberal 
attitude will continue, especially in times of under-employment. æ 
In America, discrimination of this sort, although not comparatively e 
widespread, is an important factor. Almost allethe big railway 
unions, for instance, exclude negroes, thus channelling this class of 
worker into the lower paid jobs; twenty-nine of the one hundred 
and eighty-five major unions only admit citizens or intending citi- 
zens of the United States; thirty exclude Communists and eight 
exclude women." It is common for such unions to demand the 
dismissal of rejected applicants on the basis of closed shop agree- 
ments with their employers.” In one case of this nature è the 
plaintiffs were independent milk roundsmen. The policy of the 
union concerned was that none but union members should be 
employed to deliver milk and it requested the plaintiffs to employ 
union labour. This they declined to do because their business was 
tod small to support them in a purely administrative capacity, but 
they stated that they were willing to join the union. The union 
refused their application because it did not admit self-employed 
persons and it forced the plaintiffs out of business by requesting 
wholesalers to cease supplying them. In this case the court 
afforded a remedy by declaring that closed shop agreements were 
inconsistent with a closed union but this approach is, as we shall 
see, exceptional. 

A similar situation recently came before the Canadian courts in 
I.B.T. v. Therien.° The plaintiff, Therien, owned a small fleet of 
lorries, one of which he drove himself. He was unable to accede to 
a union request to become a member because, as an employer, he 
was excluded by British Columbian legislation from joining a union. 
The union then threatened to picket a construction company which * 
had contracts with Therien unless he joined and the company 
thereupon broke off their relations with him. 

Even if the problem of the partially closed union were overcome 
by legislation there would still be available in most countries the 
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device of’ admissior of certain classes to inferior status.2° When 
“this is cofipled,as it frequently is in America, with union agree- 
*ments with employers which give the union the responsibility for 
&ssigning labour to a job it is clear that those possessing inferior 
status will also hav® an inferior position in the queue for work. 
In times of under-employment this may well amount to loss of the 
“ right ”? to work. Finally, there will always be those who have 
no desire to join a union. If, like Mr. Rookes, this springs from a 
fundamental disagreement with the way the union is run, or from 
dislike of union methods or other conscientious objections, it seems 
unfair to say that such a man must be prepared to face the natural 
consequences, even amounting to loss of work. 

Without unduly prolonging the catalogue of hard cases it must 
be borne in mint that the “ rightfully ” expelled member is in an 
equally unfortunate position. One may not have much sympathy 
with the plaintiff’s conduct in Bonsor v. Musicians’ Union © and it 
is true that the plaintiff in Huntley v. Thornton 1 had deliberately 
seized upon ‘a technicality to side-track the clear wishes of the 
union. Had there been no minor technical hitch in the former 
case Bonsor would have been correctly expelled and no remedy 
would have been available, yet it cannot be maintained that loss of 
one job after another was not too harsh a penalty for the offences 
involved. 


Tae Counts AND THE ‘f Rigur tro Worx ”——A Direcr REMEDY 


The courts, by reason of their historic reluctange to interfere in the 
affairs of a voluntary association, have consistently refused to 
order a union to admit an applicant * and it is almost certain that 
they would not be persuaded to alter this attitude without consider- 
able legislative prompting. As Cotillo J. said,'* membership is a 
privilege and not a right. It is true that there was a suggestion in 
one New Zealand case that the existence of an improper motive for 
refusal to admit might render the action improper ™ and it might 


just be possible to found such a jurisdiction on the suggestion ofee 


Pilcher J. in Davis v. Carew-Pole ™ that a contract springs up 
when, in this case, an applicant submits himself to the jurisdiction 
of the committee. Such suggestions are very uncertain, however; 


10 Bee the cases of Betts v. Easley, 160 P. 24 881 (1946) (Kan.); Carant v. 
Int. Photographers, 176 F. 2d 1000 (1949); Oliphant v. Bro. of Locomotive 
Firemen, 156 F. Supp. 89 (1958). 

11 [1956] A.C. 104. 12 [1957] 1 All E.R. 284. 

13 Mayer v. Journeyman Stonecutters’ Assoc., 20 A. 492 (1890) (N J.); Snow v. 
Wheeler, 113 Maas. (Browne) 179 (1873); Shein v. Rose, 12 N.Y.8. 2d 87 
(1989) ; Ross v. Ebert, 82 N.W. 2d 0316 (1987) (Wisc.); Weinberger v. Inglis 
[1919] A.O. 606; Ha p. Hankey [1022] Q.W.N. 10. 

14 Shein v. "Rose, supra. 

18 Batt v. Napier W.W.I.U.W. [1984] N.Z.L.R. 993. There is some sugges- 
tion of this a VERA v. Inglis, sugra. 
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they would not deal with the Rookes situation nor with the Therien 
type of case, where the union could.show plenty of reasons for 
~ refusing the application. In any event such a remedy would be’ 
unworkable in practice because it would be totally unacceptable tô 
the members of the union who had to work With the applicant. 
As the article by K. W. Wedderburn, already referred to, 
shows, the normal common law remedies in tort are not particularly , 
adaptable to this field either. What is needed is an entirely fresh 
approach and it would appear, at first sight, that the most effec- 
tive protection would be a direct recognition of an enforceable right 
freely to offer one’s labour. At the end of his judgment in Giblan 
v. N.A.L.U.1® Romer L.J. remarked that the right to obtain or 
retain employment in his chosen calling free from threats or special 
influence upon his employer was one of “ man’s ordinary rights of 
citizenship,” unjustified interference with which was actionable as 
a tort. Unfortunately this remark seems only to be a summary 
of the previous arguments and to refer merely to the existence of a 
remedy for inducing interference with contract. Moreover, the 
learned judge, in referring to the existence of a “right,” probably 
intends to imply only the existence of a liberty. There is no other 
sign of an enforceable right to work in this country. 
In the United States, however, a number of courts have 
explored the possibilities of such an action. Loring J. in Shinsky 
. O'Neil ° thought that a union, having secured job preference 
for its members, would lay itself open to serious criticism if it 
reffised to admit to membership, and thus permit to work, men 
who were qualified to perform the work done by existing members. 
He did not, however, contemplate the possibility of a sanction. 
Jayne V.-C., on the other hand, discarded the idea of a union as a 
e voluntary association in Carroll v. Local 269, I.B.E.W.® and 
thought that a union which obtained a monopoly of the control of 
work would have to be democratic and admit all applicants reason- 
ably qualified for the trade and prepared to abide by the union 
rules. 

*e In the leading case of James v. Marinship Corp.™ it was held 
that a union which had obtained a monopoly of the supply of 
labour by means of closed shop arrangements was in a quasi- 
public position and, since its asserted rights under these agreements 
affected the fundamental right of workers to earn a living, it was * 


it Ben 8. M. Lipset, ‘‘The Law and Trade Union Democracy ’’ (1960) 47 Va. 
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under an ‘implied common law duty to maintain a reasonable 
“Admission policy; which duty was analogous to the common law 
uty imposed on those who pursue common callings. "The action 
of the union in excluding all negroes was, therefore, contrary to 
public policy and, ac@ordingly, constituted a tort. The majority of 
the court applied the same argument in the case of Bautista v. 
Jones, the facts of which have already been examined.** The 
minority, however, dissented on this occasion and pointed out that 
as the rejected applicant in this case was a self-employed person it 
was reasonable for the union to exclude one whose interests might 
well be contrary to those of the majority of its members. The 
conflict of interest here is obvious and a solution which is entirely 
just to both sides seems to be impossible. 

The majority* view has, nonetheless, been extended to New 
York by the decisions in Clark v. Curtis ® and Wilson v. Hacker.™ 
In the latter case, Halpern J. thought the following proposition to 
be established: 


**. . . a closed union may not lawfully demand a closed shop, 
at least to the extent that it may not demand that the 
employer discharge his present employees on the ground that 
they are not members of the union, when, in fact, the 
employees are willing to join the union but the union 
arbitrarily denies them admission.” 


It will be observed that this is a somewhat narrower rule in that it 
only applies to protect those who already have contracts of employ- 
ment. Use of the word “ arbitrarily °? may cause some concern 
since, if taken at its face value, it would exclude the Bautista type 
of situation. But in Bautista’s case Gibson J. used this word to 
describe the union’s conduct so that it appears doubtful whether it 
has any narrowing effect upon the rule.” 

In Canada, the “ right to work,” so far as it implies ‘* the 
liberty of a man’s mind and will to say how he should bestow him- 
self and his means, his talents and his industry,” was accepted in 
Corbett v. Canadian National Printing T.U.*° In Kuzych v. 
White °! Whittaker J. was prepared to require a reasonable admis- 
sion policy as one of the duties arising from the existence of a 
closed shop. On the first appeal, O’Halloran J. expressed himself 


„in uncompromising terms °°; 


“ A man,” he said, “has a right to work at his trade. 
If membership in a union is a condition attached to working 
at his trade then he has an indefeasible right to belong to that 
union. It must be so or else the union can have no right to 
agitate for a closed shop.” 5 


23 Supra p. 138. as 78 N.Y.S. 2d 8 (1947). 24 101 N.Y.8. 2d 461 (1950). 
25 It may bë noted that the rule applies even if the union's monopoly attaches 
only to the single mduatrisl unit at which the plaint:ff seeks employment; 
Willams v. I.B, of Boilermakers, 165 R. 2d 903 (1946) (Cal.), cqnira, Four*® 
Platuty Co. v. Mako, 194 A. 53. 20 [1942] 2 D.L.R. 762. 
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It will be observed that this proposition would hot cater for the 
man who, whether for good or bad reasons, did pot wtsh to be & 
trade uniofist. It would, however, go a long way to remedy 
present injustices, but it has been impliedly rejected by tlfe 
Supreme Court of British Columbia in Gee v. freeman.” . 
In New Zealand, since the enactment of the first Industrial 
Conciliation and Arbitration Act in 1896, the government has, 
encouraged union preference in collective agreements, and it is, 
therefore, even more probable in that country that a non-member 
will forfeit his job. A reasonable right of admission is guaranteed 
by statute and the question of a legal right to work has, accord- 
ingly, been raised mainly as a result of expulsion. As early as 1911 
it was suggested in Flowers v. Wellington Wharf Labourers I.U.*° 
that a union member had a legal right to work in pursuance of a 
preference clause in an industrial award. If a union interfered 
with that right by wrongful expulsion it committed a tort. In 
Miller v. Collett *+ Edwards J. stated that the opportunity to be 
present at the union’s hiring hall to obtain work was a legal right, 
deprivation of which would give rise to an action. Finally, in 
Gould v. Wellington Waterside Workers ** Hosking J. said: 


** So far, however, as the acts of the defendant consisted 
in preventing the plaintiffs from obtaining employment, I 
think the defendant’s conduct amounts to a tort. It was 
something beyond a breach of the rules. The plaintiffs posses- 
sed a status with regard to the right of preferential employ- 
ment, not dependent upon the rules but upon the industrial 
agreement, ang created not merely by the consent of the 
union but by the correlative consent on the part of the 
employers to restrict their area of choice of employees.” 


° 


Canadian courts have emphatically rejected the idea that a 
union member has a status in regard to his employment * but, 
nonetheless, coming at such an early date, the New Zealand doc- 
trine has considerable value. Strangely, however, no case later 
than Goull’s seems to support it, although it has never been 
expressly rejected. 

In the jurisdictions here reviewed this is the sum total of 
judicial dicta supporting the existence of a legally enforceable right 
to work so far as trade union members are concerned. Even in the, 
United States the majority of decisions still favour the vlew 
expressed by Jackson J. in Wallace Corp v. N.L.R.B.™ that if the 


29 (1959) 16 D.L.R. 2d 65, 

80 fai 18 G.L.R. 453 at p. 457, 

31 (1918) 82 N.Z.L.R. 994. Bee also Hardgreaves v. Wellington W.W.I.U.W. 
[1982] N.Z.L.R, 1211. 

33 [1924] N.Z.L.R. 1024. . 

38 Tunney v. Orchard (1957) 8 D.L.R. Qd 278. But see Crawford and Stone 
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combination of a ctosed union and a closed shop is contrary to 

ublie policy oreis otherwise reprehensible it is for the legislature, 
and not for the courts, to make this plain. One of the major diff- 
culties is to define the right involved. Of no great assistance are 
the dicta which asset that “ part of the boasted liberty of the citi- 
zen ” is the “‘ right of every man to freely engage in such lawful 
business or occupation as he himself may choose . . . saving such 
. . - hindrance or obstruction as may be legally exercised or justi- 
fied,” °° or again, that everyone has a right to work but not for 
any particular person ** or that the right is not absolute but is 
subject to peaceful economic pressure by unions pursuing legiti- 
mate labour objects.*7 In truth, such a right, even if it were 
accepted, would necessarily be hedged about with so many limita- 
tions to take adtount of the rights of others that it would seem 
impossible adequately to define it. 

Since it is not possible to know in what the right consists it is 
equally impossible to say whether it is a property right deserving 
protection as such #8 or whether it is sufficient to found some form 
of action in tort. In order to avoid this difficulty it is sometimes 
argued that the union, by assuming a monopoly over a given 
industry, has thereby accepted certain public duties from which it 
is contrary to public policy to depart. Even if this is accepted, 
however, it is still necessary to define the right which the union 
has a duty to protect. Nonetheless, this line of argument appeared 
to be the most promising until it was dealt a severe blow by the 
refusal of the Supreme Court to reconsider Oliphant v. Bro. of 
Locomotive Firemen * in which it had been held that the grant 
of a collective bargaining agency did not make the union a federal 
agency, so that no order to admit applicants could be made on 
constitutional grounds. In the earlier case of Ross v. Ebert * the 
Wisconsin courts re-emphasised the voluntary nature of a union 
and held that applicants could not force their way in, either on 
their own or with the aid of the courts, against the will of the 
existing members who might prescribe what qualifications for entry 
they saw fit, including discrimination on the grounds of colour. 

Summing up the result, the present Solicitor-General of the 
United States has said “: 


. ‘Consequently a union may exclude an applicant for any 
reason, good or bad, or for no reason... . Until recently, 
there was reason to hope that the courts might gradually 


85 Pitney J. in Brennan v. Untied Hatters, 65 A. 165 at p. 170. Bee also 
Sweetman v. Barrows, 161 N.E. 272 (1028) (Mass.). 

36 International Assoc. of Machinists w State, 16 So. 2d 485 (1048) (Fla.). 

a7 Bautista v. Jones, 156 P. 2d 348 (1944). 

38 Although*in Carroll v. Local 269, I.B.H.W., 81 A. 2d 928 (1048) (N.J.) such 
a right was characterised as one of property protected by the ederal | 
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change the rule applicable to labour unions... .' Unfortu- e 


nately [these decisions] have discouraged if pot ptrmanently" ° 
forecloged this avenue of progress.’ d 


LEGISLATION AND TTS Errrer S 


It remains only to examine the basis for the judicial hope that the 
legislature will set the courts in the position in which they desire,’ 
in vain, to stand. The majority of legislative attempts to establish 
a right to work come again from the United States. 

The National Labour Relations Act of 1985, by failing to 
specify any unfair union practices, placed the burden of the policy 
of safeguarding the employee upon the employer. In Monsieur , 
Henri Wines Ltd. the union tricked a group qf employees into 
designating it as their collective bargaining agent by promising to 
accept them as members. It then negotiated a closed shop agree- 
ment, refused to accept the employees’ applications for member- 
ship and demanded that they be replaced by union men. The 
employer acceded, as he was bound to do and the N.L.R.B. found 
him guilty of an unfair labour practice. This unsatisfactory posi- 
tion was, to some extent, rectified by the Taft-Hartley Act, 1947. 
By section 7 of this Act the individual has a right to refrain from 
any or all union activities and it is an unfair labour practice for a 
union to attempt to restrain or coerce any employee in the exercise 
of this right.** The employer is forbidden to discriminate against 
any employee on the ground of non-membership if he has reason- 
able cause to believe that membership was not available to him on 
the same terms as were applicable to other applicants, or if there 
are reasonable grounds for believing that membership was 
terminated or denied for any reason other than failure to pay 

° periodic dues.“ It is also an unfair practice to require an initia- 
tion fee found to be excessive or discriminatory under all the 
circumstances.** 

In Matter of Wallace Corporation *® an employer was found to 

ee have committed an unfair practice in assisting the union by dis- 
charging dissident members.but, in Colgate-Palmolive-Peet Co. v. 
N.L.R.B.,*" it was held that an employer, who was, in effect, 
bound by a closed shop agreement and who discharged an 
employee at the union’s request, was entitled to honour the aggee-» 
ment. Finally, in Matter of Link Belt Speeder Corporation, the 


42 (1942) 44 N.L.R.B. 1810. As the employer knew of the union's intention 
bafdre negotiating the agreement the decision did not bear too unjustly upon 


43 § 38 b) (1). © 44 § 8 (a) (8). 
45 Local 153, U.A.W. (1952) 99 N.L.R.B. 1419; Motion Picture etc, (1968) 121 
N.L.R.B. 1196. On this subject generally see [1055] Wisc.U.R. at p. 477; 
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closed shop agreemtnt in question was held to be insufficiently 

road to justify the union’s demand for the discharge of an 
‘employee expelled for failure to pay a penalty for giving evidence 
against the union in an arbitration case. It was suggested that, 
Had it been otherwibe, the agreement would have been void as 
contrary to public policy. 

Federal legislation in the U.S.A., as will be observed from these 
few examples, is thus rather uncertain in its application and is 
largely ineffective to answer the real problems involved. State 
legislation is even less effective. At the present time, eighteen 
states have ‘right to work ’’ legislation of various types.‘*? 
Virginia, for instance, declares it to be public policy that the 
“ right of persons to work ” shall not be denied or abridged on 
account of memBership or non-membership in any labour organisa- 
tion. The remainder of the statute shows clearly, however, that 
this is largely directed at employers.” In Wisconsin, “‘ all-union ” 
agreements are permitted but may be terminated whenever the 
Employment Relations Board finds that the union has unreason- 
ably refused to receive an employee into membership.” The 
Massachusetts Act has gone so far as to give the Commission power 
to order a union to admit an applicant. As may be imagined, this is 
not effective in practice °? since this type of legislation provokes con- 
siderable antagonism from the unions and fails to solve the problems 
that arise when unionists refuse to work with non-union men.™ 

The position in Texas is rather typical. The right to work 
statute passed in 1947 purports, with sweeping certainty, to settle 
the position. 


“ The inherent right of a person to work and bargain freely 
with his employer,” declares section 1, ‘‘ individually or 
collectively, for terms and conditions of his employment shall 
not be infringed by law, or by any organisation of whatever 
nature,” 


It is a pity the legislature did not think to provide that the 
individual’s right to bargain freely should not be infringed by the 
hard facts of the industrial situation. Progress might then have 
been made. Section 2 keeps rigidly to the point and provides 
simply that “ no person shall be denied employment on account of 


, membership or non-membership in a labor union ” and section 8 


states that: 


“ Any contract which requires or prescribes that employees 
or applicants for employment in order to work for an employer 
shall or shall not be or remain ‘members of a labor union shall 
be null and void and against public policy, . 


49 Bee 45 A.B.A.J. TIL The Railway Labour Act, 1951, provides that railway 
unions may pene a closed shop even in such states. 
le 
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It is not necessary to examine here the reas6ns for the failure of 


these provisions. It will be sufficient to quote a single assessment 


of the Act:° 


“ My considered conclusion, based og ten years of clos¢ 
observation of labor relations in Texas, is that the ‘ Right-to- 
Work ’ statute, taken by itself and apart from the whole body 


of state labor legislation, has had a minimal direct effect. In- 


the traditional areas of the closed shop the law has been 
generally disregarded, and the practices that have continued 
are illegal under federal as well as state legislation.” * 


In New Zealand, as we have seen, the right to work may be 
recognised by the courts as a legal right, but it was stated in Batt 
v. Napier W.W.I.U.W.** that it was for the legislature to keep 
open the door of admission to unions if this was considered desir- 
able. It was considered desirable and, in granting the Court of 
Arbitration power to order compulsory unionism, the Industrial 
Conciliation, ete. (Amendment) Act, 1986, also gave every 
applicant a reasonable right to admission. 

In Australia, the Commonwealth Conciliation and Arbitration 
Court has power to order alteration of union rules in certain cases 
and, in Musicians’ Union v. Williamson,’ it was made clear that 
the court would prevent refusal of admission to a certain class of 
applicant if it considered the refusal to be unreasonable. By section 
115 of the Industrial Arbitration Act of New South Wales, persons 
whe are of the class catered for by the union, and who are not of 
general bad character, are entitled to admission so long as they 
are prepared to abide by the rules. All disputes as to character, 
fees and similar matters are to be determined by the Commission, 
which has power to alter or amend any rules to bring them into 
line with what it declares to be reasonable in the circumstances. 
By an amending Act of 1958, union members are given absolute 
preference of employment in industries to which an industrial 
agreement or arbitration award applies. A non-unionist has 


e etwenty-eight days, from the time the agreement comes into force 


or from the date of his entry to the industry, to become a member; 
otherwise the Act requires his dismissal. It is provided, accordingly, 
that every person so obliged has a right to join a union and rules 
inconsistent with this right are declared void. Special provision 
is made for those who have a conscientious objection to joining. 


54 Frederic Sta Right to Work in Practice, Report to the Fund for the 
Republic, 1959, at p. 4. 
55 [1934] N.Z.L.R. 998, per mee Ca Bee also Adams J. in Grllard v. 
McFarlane [1980] N.Z.0.R. 268. 
56 The Registrar has power to scrutinise the rules to see that they permit such a 
Tight. Admission fees are lmmted to five shillings and a union bound by a 
° collective agreement may not, without special resolution, charge a gubscrip, 
_ tion of more than one shilling. 


37 (1929)°27 C.A.R. 1141. ° ° 
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There are three basic situations in which the problem f protecting 
the right of the non-unionist to work may arise. In the first place 
one has to consider, the case of the man who does not wish to 
ecome a member but who wishes to work in the field of closed or 
union shops. In the second place there is the man who is quite 

* prepared to join but who is disqualified for one reason or another 
or whose application is rejected, and, finally, there is the case of 
the man who has been expelled from membership. 

In all cases the common law offers a more or less limited 
remedy where some known wrong has been committed. The most 
obvious example of this occurs where there has been a wrongful 
expulsion but, as Rookes’ case reveals, it may be possible to save 
a non-unionist from losing his job in other situations where 
improper means have been used to deprive him of it. Cases of 
initial exclusion from work opportunities are more difficult to 
resolve but they usually involve racial discrimination and it is 
reasonably possible for legislation to deal with this. There remains, 
however, a potentially unlimited category of persons who have been 
“rightfully ” expelled or rejected and who, by reason of the unions’ 
legitimate power, are unable to work at their chosen calling. 

The courts, it would seem, are unable to cope adequately with 
this category and certain of the attempts at legislation give cause 
to wonder whether the problem is not insoluble. It is submitted, 
however, that the solution adopted in New South Wales is the most 
workable yet produced and goes as far as is possible to guarantee 
a right to work. It may be suggested that the*°Commission charged 
with the power of amending the rules could be provided with 
some defined standards, especially in connection with wholesale 
discrimination. There will, of course, remain a residual class not 
protected by this type of legislation. The person who is of general 
bad character, and this is taken to mean bad character from the 
union’s point of view, is the most obvious example, but another 
and more deserving type is he who, having no consciertious objec- 
tions, like Rookes simply does not wish to belong to the union in 
question. It rather looks as if nothing can reasonably be done for 
him if the method employed to remove him from his job is a lawful 
one. At all costs one must avoid the trap of believing that the 
unions, in their present position, can be made to permit such a 
man to work as a non-unionist. Such legislation only serves to 
inspire sufficient opposition to destroy its effectiveness. 

It may not be too much to hope, however, that the unions, 
realising their power, might themselves in good faith attempt to 

solve this problem. In America the United Automobile Workers 
have set ‘up a Public Review Board ® staffed by eminent public 
68 For pn excellent survey of the working of this «Board tee Democracy and 


Publito Review—A report to the Centre for the Study of e Demotte 
Institutions.® 
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figures having no connection with the union.® So far this Board, 
has only concerned itself with such-matters as.eappeals against 
expulsion and interpretation of the rules, but there seems no reason 
in principle why the rejected applicant for membership should not 
be allowed to bring his case before it. Untorttnately, it is obvious 
that such boards would only function properly in the “ good ” 
unions where such practices are the least likely. The judgments. 
of the U.A.W. Board on expulsion reveal, moreover, that the 
members are not prepared to employ such extra-regular criteria as 
natural justice but are wholly confined to ascertaining whether 
union rules have been obeyed. The board of an unscrupulous 
union would thus be at the mercy of any practices the union might 
choose to embody in its rules. The fact, however, that a union is 
prepared to spend $81,000 in two and a half yeafs to see that its 
house is in order gives at least some hope that the courts will not 
have to face all the potential and apparently insoluble problems 
of union membership unaided. 

R. W. Rirovur.* 
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: THE TRANSFER OF PROPERTY UNDER 
ILLEGAL TRANSACTIONS * 


Ir is often stated to be a well-established rule that where property 


has been transferred under an illegal contract, and the parties have 

in addition observed all the formalities necessary for conveying 

title to the particular property concerned, then title to that 
property will pass, regardless of the illegality of the transaction.? 

It is therefore said, for instance, that a deed will transfer an estate 

in land, or delivery the property in chattels, although the bargain 

in pursuance of* which the deed or delivery was made be illegal. 

Recently the principle was confirmed by the Privy Council in 

Sajan Singh v. Sardara Ali, an appeal from Malaya.’ 

However, it is suggested that the rule that property can pass 
under an illegal contract is open to considerable doubt. The 
principle has been described as ‘fno mean technicality,” + and 
also termed ‘* illogical,” © while one writer, in referring to the 
matter in the course of a comparative study, assumes that, at 
least as regards real property, the rule in Anglo-American law is 
that title does not pass under such transactions.®° The Privy Coun- 
cil’s opinion provides an opportunity to re-examine the situation, 
and this article will attempt to show that the cases are not in fact 
inconsistent with the view that transfer under an illegal conttact 
is ineffective to pass title. Some references will also be made to 
American decisions in this area.” 

If one of the effects of an illegal contract is to prevent the 
passing of title to property transferred under it, then it is impor- 
tant that the term “ illegal contract ’? be defined more clearly. In 
1 See in general, W. W. Cook, ‘‘ Resciasion of bargains made on a Sunday " 

(1034) 18 N. Carolina L.R. 165; Wade, ‘‘ Legal Status of Property Trans- 

ferred under Illegal Transactions '’ (1946) 41 Ill.L.R. 487; Sabbath, ‘ Denial 

of Restatution in Unlawful Transactions—A Study in Compfrative Law "’ 

(1959) 8 Int. & Comp.L.Q. 488; 689 at 699-700. 

2 Scarf v. Morgan (1838) 4 M. & W. 270% Taylor v. Chester (1860) L.R. 4 
Q.B. 809; Bowmaker Ltd. v. Barnet Instruments [1945] 1 K.B. 65 (C.A.). 
‘And see Hamagon, '' legal Contracts and Limited Interests’ (1949) 10 
Camb.L.J. 249, where the fact is described, at 251, as ‘' trite law.” 

34(1960] 2 W.L.R. 180; [1060] 1 All H.R. 269 (P.C.). The opmion of the 
Board was read by Lord Denning. A wished to purchase a lorry in order to 
enter the haulage trade, but was unable to do so under the terms of a 
government regulation, B therefore bought i$ on his behalf, A supplying the 
purchase price. Possession was delivered to the latter, but later B retook. 
A was successful in an action to recover, on the basis that the property in the 
vehicle had passed to him. 

4 Hameon, op. cit. 259. e 5D. Lloyd, Publec Policy (1958) 102. 

ô Sabbath, cp. cit. 699. And see Cook, op. cit., who argues that no property 
passes vhder an illegal Sunday contract. His reasoning is aleo applicable to 
other of ilegal contract. 

e7 The gule adopted in the majority of American jurssdictiorfs is thet an 1llegaf 
contract is effective to pass title; 12 Am.Jur., Contracts, s. 200. Apt there are 


decimons to the contrary, seetnfra. ° | . 
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the present context such a contract may be described as One where, ° 
the illegality results in the agreement: being void, and ‘unenforce- ° 
. able by eitHer party, i.e., where the bargain is criminal, tortious ‘ 
or otherwise contrary to public policy, and the facts constituting e 
the illegality are known to both parties, or Where the contract i8 
expressly ® or impliedly ° prohibited by statute. It is thought in 
this connection that the degree or seriousness of the illegality . 
involved should be irrelevant, for where questions of title are 
concerned certainty is essential. 

As will be shown, the type of illegality will be important where 
the question of restitution is before the court, but a rule which 
stated that title may or may not pass, according to the nature of 
the illegality in issue, would be extremely unsatisfactory. ° 

However, if the contract is not void, the présent submission 
that title does not pass has no application. For example, the 
property in a business would pass to a vendee in a case where he 
had made a covenant not to compete with the vendor, even 
though such covenant was illegal, as in restraint of trade. Here 
the contract of sale would be enforceable, the legal clause in such 
circumstances often being severable. The same result should 
follow where an innocent party is concerned, or where the illegality 
is collateral to the transaction, or is too minor to taint the 
contract, e.g., Violation of a statute whose terms do not prohibit 
the contract. 

It is proposed to deal with the problem of the passing of title 
under illegal contracts in three sections: 

I. An analysis af the position where property is transferred 
under an illegal contract. 

TI. Survey of the authorities prior to Singh v. Ali. 

i IO. An examination of some of the consequences of a rule that 
property cannot pass under an illegal contract. 

(a) As between the immediate parties to the contract. 

(b) Effects on third parties not involved in the original 
transaction, 

@ À I 
ANALYSIS OF THE POSITION WHERE PROPERTY 18 TRANSFERRED 
UNDER AN ILLEGAL CONTRACT 


Where A transfers property to B under an illegal bargain, two 
problems arise. The first is whether A can recover possession of 
the property on the ground that the contract is illegal and void; 
this may be termed the problem of restitution. 

As is well known, this issue is governed by the maxim in pari 
delicto potior est conditio defendentis. In accordance with this 


: ne ee and Tepähant [1921] n 110. ol 
.9 On im rohibition ,— 860 y Archbo eae) Lid. v, Span 
lett [1 BA Pan E.R. 417, and e ohn: She ipping Co. v. Joseph Ronk Lid, 
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maxim, a party to ‘an illegal contract who seeks to recover what 


“he has transferred under it -will normally be denied relief, on the 


“basis that he cannot be heard to allege his own turpitude, and that 


any loss he may suffer is well deserved.?° An entirely distinct 
problem is whether “title to the property passes to B under the 
transaction. The in pari delicto rule only prevents A from recover- 
ing possession of what he has transferred; from this it does not 
necessarily follow that title to the property has passed to B. These 
two issues will be briefly examined in turn. 


1. The Problem of Title 


The view that a transferee under an illegal contract obtains not 

only possession, but also title, proceeds on the ground that it is 

not the contract which passes title, but the deed, delivery, or other 
formality accompanying the transfer of the property.“ But it is, 
however, axiomatic that no court will enforce an illegal contract, 
and it is hard to see why the contract itself should be declared 
ineffective and unenforceable, while the formalities executed in 
direct performance of it are held good. It is therefore submitted 
that it should be premised that the law is consistent in these 
matters, and that any deed or delivery executed in pursuance of 
an illegal contract is as ineffective to pass title as the contract 
itself. 

2. The Problem of Restitution 
Much dissatisfaction has been expressed with the operation of the 
maxim in pari delicto potior est conditio defendentis, which, as has 
already been indicated, will generally prevent a party from 
recovering possession of property transferred under an illegal con- 
tract. In English law, it is only where a plaintiff is able to bring 
himself within one of the established exceptions to the maxim that 
he will be suecessful.** As a result of this approach, there is no 
room for an examination of the circumstances of the particular 
case, and of the type of illegality concerned, or for an inquiry as 
to whether a denial of relief would lead to an unjust erfrichment of 

the defendant. In this light, one writer comes to the conclusion Y” 

that the present rigid application of the maxim by the English 

10 A survey of the maxim is contained in Grodecki (1055) 71 L.Q.R. 254. See 
eslso Gooderson, ‘‘ Turpitude and Title in India ' (1968) Camb.L.J. 199, and 
Sabbath, op. cit. 

11 [1960] 1 All B.R. 269, 278, ‘' Despite the illegality of the contract, the 

had passed to him by, sale and delivery of the lorry... .” 

12 Miller v. K oS a (1946) 62 T.L.R. 85; Alexander v. Rayson [1936] 1 K.B. 
169 (C.A.). 

13 Lord Mansfield pointed out in Holman v. Johnson (1775) 1 Cowp. 841, 848, 
that it 18 mere accident that aneunworthy plaintiff is allowed to retain 
possession. But there is no need to add to the defendant's benefit from the 
operation of the in pari delicto maxim, and confer a right in rem in addition 
to possession. 

i ege, ge he is pot in pari delicto with the defendant, or ¢he confract is stil? 
execu . 

15 Grodeaki, op? cit. 274, see also Goff (3061) 24 M.L.R. 85, 92 ° ©, 
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courts should be abandoned, and proposes that the transaction e 
should be examined on.its merits in each instance, the ĉourt being ° 
free to grant or refuse restitution as it sees fit. This is the position ` 
in most legal systems, and is clearly the preferable rule.!° How- e 
ever, to implement this proposal in England Would require the ait 
of the legislature," 


IL 
SURVEY or THE AUTHORITIES Prior ro SINGH V. ALI 


1. Decisions Supporting the View that Title Passes 


A number of cases contain statements that property can pass , 
under an illegal contract, but there is no decigion where both 
parties had knowledge of the facts constituting the illegality, and 
where the result reached is dependent on such a principle. The z 
cases fall into three groups: 


(i) Actions by the Transferor to recover possession of the property 
from the transferee, both having knowledge of the facts 
constituting the illegality, and where recovery ts refused in 
accordance with the maxim in pari delicto potior est 
conditio defendentis 

It is sometimes thought that the strongest objection to the 
principle that title does not pass under an illegal contract is that 
if this is so, then the in pari delicto maxim, as it operates at 
present, would be completely negated, and the guilty transferor 
allowed to recover in all instances on the basis of his title.'* This 
appears to have been one of the factors which influenced the Privy 

Council in Singh’s case, for after stating that property passes, 

regardless of the illegality of the contract, the opinion continues ?*: 


“ The reason is because the transferor, having fully 
achieved his unworthy end, cannot be allowed to turn around 
and repudiate the means by which he did it—he cannot throw 
over the transfer.” 


However, reasoning such as this, it is respectfully submitted, 
fails to distinguish between ‘the problem of title and the problem 


16 This is particularly true of the United States: see Duddy Robinson v. 
Taylor, 187 Wash. 804 (1026); Monroe v. Smith, 89 S.D. 518 (1917); ° 
Gilchrist v. Hatch, 188 Ind. 871 (1015). Until 1989 the English rule 
prevailed in §. Africa, but see now Jajbhay v. Cassim [1039] A.D. 587, 
where ıt was said that the in pari delicto prinaple should only be applied 
subject to the overriding consideration of public policy, and that, at 544, 
‘“. . . courts of law are free to grant or reject a prayer for something given 
under an illegal contract, being guided in each case by the principle which 
underlies and inspired the maxim."’ But see the strong criticiam of the case 
in (1946) 68 8.A.L.J. 40. The French courts aleo adopt a flemble attitude: 
see the extensive survey in Sabbath, op. cit. Gooderson, op. cft., however, 
defends the maxim. 11 Grodecki, op. ott. 274. 

18 Seo Wade, op. oit., 505, who stateg that if this be the rule, then *. q. it wil 
be necessary to impugn the maxim in pari delicto and .the complete doctrine 


congetnifig illegal contracts.” .° 19 [1960] 1 Al? E.R. 269, 272. 
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e _ of restitution, which have been shown to be different issues. When 
* “the court ‘wishes to stop a transferor from recovering, „as it does in 
° many cases under the in pari delicto rule, the fact that title ° 

e ‘Yemains in the plaintiff will not prevent a finding for the defen- 
‘lant. A general rinciple applicable in the sphere of illegal 
contracts is that if a plaintiff has to rely on an illegal transaction 
to which he is a party in order to establish his claim, then he 
cannot succeed.”® As a result of this rule, a transferor would be 
unable to come into court and recover possession on the ground of 
his title, as to do so would involve his relying on the illegal 
contract in order to show that no title passed to the transferee.** 

The true position where property has been transferred under 

° an illegal bargain would appear to be that title remains in the 

transferor, but that he is precluded from asserting any claim to 
s possession because of the illegality. The transaction thus takes 
effect to the extent of this personal disability; but it is not any 
further effective. To say that the transferee has possession, but 
that his possession cannot be controverted by the transferor is an 
entirely different thing from stating that the transferee has title, or 
a right in rem in the property. A number of English cases which 
fall in this first category illustrate the position well. All involve 
situations where the transferor seeks to recover the property he has 
transferred, attempting to circumvent the in pari delicto maxim 
by pleading that he is entitled to possession on the basis of his 
title. But in each instance the plaintiff is precluded from pleading 
that as a result of the illegality title remained in him, and didnot 
pass to the defendant. Thus, whether the court says that the 
defendant obtained a good title, or whether it says more correctly 
that the plaintiff is not in a position to show that he did not, is 
immaterial, as the practical result is the same whatever rule is. 
adopted. Any dicta in these cases to the effect that title can pass 
under an illegal transaction are therefore quite unnecessary for 
the result reached. 

The well-known decision of Taylor v. Chester °? falls into this 
class. Although in that case both Hannen and Mellor JJ. state*° 
that the defendant obtained a valid special property in the note, 
it seems evident that it was only an apparent special property; the 
only way the plaintiff could impugn it was by pleading the illegal 


20 Simpson v. Bloss (1816) 7 Taunt. 246; Halebury, Laws of England, 8rd ed., 
1954, Vol. 8, p. 149. Fine distinctions often arse aa to whether the plaintiff 
is in fact rel on the illegal contract; Bowmaker Lid. v. Barnet Instru- 
ments [1945] 1 K.B. 65 (C.A.). The principle has not been generally 
accepted in the United States. See note (1012) 26 Harv.L.R. 789. 

21 Cf, Williston, Contracts, s. 6078, * Public policy and illegality . . . would 
become almost absurd if a wrongdoer was denied recovery where title had 
passed tê the defendant, but was allowed recovery where he had tried to pass 
title, and where the only reason he had failed was becanse his own illegal 


purpose made ineffectual the usual method of transfer," » è y 

te (186d) L.R. 4 Q.B. 309. ; 

23 Ibid. 811, 81%. e ° art 
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nature of the pledge, which he could not dé. In the’ words of, « 


Mellor J.4;, ' . 


“ Had the case rested there, and no pleading raised the 
question of illegality, a valid pledge woulg have been created, 
and a special property right conferred on the defendant in thé 
half note, and the plaintiff could only have recovered by show- 
ing payment or a tender of the amount due. In order to get 
rid of the defence arising from the plea... the plaintiff... 
was obliged to set forth the immoral and illegal character of 
the contract... .” 


The same is true of the earlier decision of Scarf v. Morgan,*® 
the case cited in Taylor v. Chester. Although Parke B. stated 
that the lien there was good, despite the nature of the contract,*® 
this is in fact an obiter dictum, for the plaintiff was not in a 
position to show that the lien was void without pleading the 
illegality.?” 


(ii) Situations where one party to the contract is innocent 

It would seem clear that in situations where one party has no 
knowledge of the facts constituting the illegality, then the con- 
tract is not totally void, and the innocent party may obtain 
damages for breach of contract so long as he remains innocent.** 
In this position, where property is transferred under such a con- 
tract, the transfer is effective until avoided by the innocent 
trapsferee.2® But cases involving such circumstances cannot be 
cited in support of the proposition that a transfer in the more com- 
mon situation whert both parties are guilty participants is also 
operative to pass title. Such decisions as Feret v. Hill*° and 
Alewander v. Rayson ™ fall into the present category. 


24 Ibid. 814. Italics added. 

25 (1838) 4 M. & W. 270. 

x6 Ibid. 281: “, . . if the contract is executed, and a property either general or 

special has passed thereby, the property must remain.’ 

Tho dictam is further weakened by the fact that the major ground for the 

decision whs that the contract was in fact not illegal, the facts not being 

within the statute in question.’ Bome courts in the U.S. have followed Scarf 

v. Morgan: Harris v. Woodruff, 124 Mass. 205 (1878); Beer v. Landman, 

88 Texas 450 (1895), but others, in the case of pledges, have refused to hold 

thet the defendant obtains a special property, on the ground that uf the 

transaction was illegal, there is no debt to be secured; Gehres v. Ater, 148 

Ohio St. 88 (1947). ° 

28 On the position of the innocent party, see G. L. Willams, ‘‘ The al 
Aspects of Illegal Contracts,” 8 Camb.L.J. 51 (1944). Innocence m this 
context relates to lack of knowledge of the facts; here, as ın other spheres, 
ignorance of the law 18 no excuse. 

29 Feret v, Hill (1854) 15 C.B. 207. 

30 Ibid. See in particular Jervis C.J. at 224, who contrasts the case before him 
with Gas Inght € Coke Co. v. Turnet (1889) 5 Bing.N.C. 666; 6 Bing.N.C. 
824 (Ex.Ch.), where both eo were guilty participants. And see infra, 
under decisions supporting the view that title passes. = 

31 [1936] 1 K.B. 169 (C.A.), followed in Edler v. Auerbach [1950] 1 K.B. 859. 

The whele of Romer Ix.J.'s discyssion of the pomt in dlexander js obsteg 

anyway.o8 the issue was whether the leasee there could recover arrears of 

rent . 
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e (ii) Actions where ù party having no right to the property seeks 


to set up the illegality of a contract between the plaintiff 
and a third party 


Sometimes propexty acquired by A under an illegal transaction 


With B comes into the hands of C, who attempts to retain it with- 
out right. In restoring A to possession, it has been said in some 
e cases that he obtains a good title to the property, despite the fact 
that the transaction under which he acquired it was illegal, and 
that his title facilitates recovery of possession from C. It will be 
appreciated that such a conclusion is not necessary in order to 
allow A to succeed in such circumstances, for as a stranger to the 


contract between A and B, C will not be able to plead the illegality 
of that contract as a defence. It is well established that a defen- 


dant who holds property without any claim or right to it, cannot 

` set up the illegality of a contract between the plaintiff and a third 
party, by which the plaintiff obtained the property, in order to 
prevent the latter from recovering possession of it.**? Decisions 
such as Gordon v. Commissioner of Metropolitan Police ** and 
Bowmaker Ltd. v. Barnet Instruments ** may be placed in this 
section. 


2. Decisions Supporting the View that No Title can Pass 
under an Illegal Contract 


(i) English cases 


Lodge v. National Union Investment Co.” contains a very 


strong dictum by Parker J. to the effect that no right of property 
can pass under an illegal contract.** Gas Light & Coke Co. v. 
Turner ` lends some support to the proposition that no term of 
years will pass under an illegal lease. There, in an action for rent 
due under a lease concluded in violation of statute, the defendant 
successfully pleaded the illegality. As a result, Tindal C.J., in the 
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enant v. Elhot (1797) 1 Bos. & P. 3; Farmer v. Russell (1798) 1 Bos. & 
. 296. 

[1910] 2 K.B. 1080 (C.A.). Cf. Armory v. Delamirie (1721) Str. 505. In 
Chappelle v. Stapelton, 58 Ga. 976 (1988), on facta simular to Gordon, an 
identical result was reached, although the question of title was not raised. 
Bee also, Restatement, Restitution, s. 140, ull. 4, and Strang v. Owens (1925) 
42 W.N. (N.S.W.) 188, where Gordon was followed by the Bup.Ct. of N.8.W. 
[1945] 1 K.B. 65 (C.A.). Although the C.A. expressed, at 70, ‘' no doubt ’’ that 
ditle could pass under an Wlegal contract, the point was not argued. The 
extent of the exception to the in pars delicto rule invoked in Bowmaker is 
outside the scope of this paper: on this see Hamson, op. cit. The general 
trend of authonty ın the U.8. would appear to deny recovery in such circum- 
stances: Albertson v. Shenton, 78 N.H. 216 (1919); Singer v. Draper, 108 
Tenn. 262 (1899). Contra, Case v. Monk, T Ala.App. 419 (1918); Bowmaker 
has been strongly criticised by the C.A. of New Gealand; Miles v. Watson 
[1963] N.Z.L.R. 968, 969. 


[1907] 1 Ch. 800. 
Ibid. at BOO ‘‘. . . if on proof of that contract it appesred to be an illegal 
contract under which he could obtain no such right of property. ..."’ Lodges 
has rpcently bean strongly criticised, bet on another pomt. See Kasmu v. 
Baba-Egba [1956] A.C. 639 (P.C.). e. 
(1889) 6 Bing.N.C. 666; 6 Bing.N.O. 824 (Ex.Ch.). z . 
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x) 
Court of Exchequer, thought that the lessee would have „no answer, 
to an action of ejectment by the lessor, based on sthe ground that, 
the lease was void.** 


(ii) Other decisions : $ 
Considerable weight to the view that no title can pass under 
an illegal transaction is lent by the decision of the Supreme Court -+ 
of Canada in Clark v. Hagar,** where it was held that if the con- 
sideration for a conveyance of real property is illegal, then no 
estate will pass, despite the execution of a deed. The court said in 
that case, which involved an illegal mortgage *°: 
“ Now the deed executed by the mortgagee conveying the 
property in fee simple to the mortgagor congtituted the con- 
sideration for the execution of the mortgage. If then, the 
consideration for the execution of the mortgage was illegal and 
immoral, and the mortgage therefore void, the deed and estate 
thereby conveyed which constitutes that consideration must 
be null and void.” 


In the United States the view taken in the majority of jurisdic- 
tions is that title can pass under an illegal transaction,“ but there 
are cases which hold otherwise. Thus in United Machinery v. 
Ramlose ** the Missouri court held that a lease of machinery by a 
company not authorised to carry on business in the state was 
illegal, and that therefore “‘... neither the title nor the right to 
possession ever become vested in the respondent,” “ while it has 
been held in Michigan in a number of cases that no title passes 
under an illegal Sunday contract.** 


m 


AN EXAMINATION OF SOME OF THE CONSEQUENCES OF A RULE 
THAT PROPERTY CANNOT PASS UNDER AN ILLEGAL CONTRACT 


(a) 4s between the Immediate Parties to the Contract 
There are two situations involving the original parties to an 


38 5 Bing.N.C. 666, 678. 
29 (1898) 22 Can.Sup.Ct.Rep. 510. 


40 Ibid. at 527, . * 


41 Supra, note T, 

42 281 Mo. 508 (1910). 

43 Ibid. at 538 

44 Tucker v. Mowray, 12 Mich. 878 (1864); Winfield v. Dodge, 45 Mich. 355 
(1881). A few cases in the U.S. and Canada hold that no title passes under 
a conveyance in fraud of creditors. (i) Fraudulent grantor’s creditors 
successfully avoided, and grantee reconveys in apparent fraud of his own 
creditors; held, that grantee never had any interest in the property which 
would be available to his creditora: Lookren v. Ruston, 9 48 (1899); 
Farmers Bank v. Gould, 48 W.Va. 99 (1900); Gibbon v. Tomlinson (1891), 
21 Ont. Rep 489, esp. wt 497. Gi) Heirs of fraudulent grantor cap recover 
gm arene , title remaining in the ) Brantor, and being trangmitted to them. 
ee-infra 
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¢ ilegal contract whith need examination in the light of a principle 
, that title cannet pass under such a transaction. ` 
. 1. Where the defendant executes a deed in pursuance of an 
e illegal contract, cqnveying land to the plaintiff, but retains 
possession of the land, the question arises whether the plaintiff 
should be able to enforce the deed and obtain possession. It is 
suggested that he should not; the deed is as ineffective as the con- 
tract, and the defendant should be able to prove that the plaintiff 
has no title by reference to the illegality. The general rule is that 
while a party is unable to allege his own turpitude as a ground of 
action, he can do so as a defence.*® It must be admitted that this 
view is contrary to two English decisions: Doe d. Roberta v. 
* Roberts *° and Phillpotts v. Phillpotts," in both of which the 
plaintiff succeeded in gaining possession. Neither of those cases 
goes to the extent, however, of stating that the deed concerned 
actually was effective to convey title to the plaintiff, good against 
parties other than the defendant, both rather proceeding on the 
ground that the grantee was entitled to succeed because the defen- 
dant was estopped, wrongly it is submitted, from showing other- 
wise by pleading the illegality of his deed. In Roberts, Abbott 
C.J. based his judgment on a dictum of Lord Mansfield that a 
defendant cannot set up his own illegality,“ but general applica- 
tion of this rule would contradict the principle, laid down by 
Lord Mansfield himself, that a defendant can always plead his 
own illegality." It is suggested that the only instance where a 
party cannot plead illegality by way of defence is when a third 
party has been induced to alter his positidn on the basis of 
the transaction, and it would therefore be inequitable to allow such 
a plea." This, however, was not the situation in Roberts. 
In the United States, many courts also hold that in the situa- ° 
tion under discussion the deed will in fact be effective to vest title 
in the plaintiff, who will therefore be able to gain possession on its 


48 Holman v. Johnson (1775) 1 Cowp. 841, 3843. = 

46 (1819) 2 B. & Ald. 867. 

47 (1850) 10 C.B. 86. 

48 But see Gooderson, op. cit. 218; contra, Pitt Taylor, Evidence (12th ed., 1981), 
88-89. Both cases contain loose expressions to the effect that the plaintiff 
obtained a good title, but as Bayley J. said in Roberts at 869, it was only a 
* prima facie '’ title, good to the extent that the defendant could not impeach 
us. Cf. Jervis C.J. in Phillpotts at 97: ‘‘It may be that a deed may be bad 
as far as concerns the law... and yet, as between the parties, it may not be 
competent to either to set up iss invalidity (itelica added). Two of the 
four judges in Phsllpotis held that the plaintiff must succeed on the terms of 
a statute applicable to the case. 

49 Montefiore v. Montefiore (1762) 1 BIW. 368, 864. ‘'...no man shall seb up 
his imquity as a defence...” 

50 Holman ¥. Johnson, supra, note 45. 

51 Bee Martin B. in Bowes v. Foster (1868) 27 L.J.Ex. 262, 266, where the, 

e scope, of Montefiore is considered. Ine the latter, third-party sights were 
affected. In Nellis v. Clark, 20 Wend.Rep. 24 (1888) the New York Court 
applied this fimitation to Lord Mansfitlq’s Pietam. . . 
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strength.**? But such a result seems to be fiving effect to the, 
illegal bargain, when it could easily have been held that the deed” 
was completely void, and some courts, rightly treating the deed as. 
invalid, have reached the opposite conclusion, finding for the 
defendant." 

2. It would seem right that where the transferor retakes his 
property, then the transferee should be able to recover possession 
by action, despite the illegality of the contract under which the 
conveyance took place. But it is suggested that it is neither 
necessary nor desirable to hold, as was done in Singh v. Ali,™ that 
the transferee can recover on the ground that he obtained a good 
title under the transaction. It has been submitted *° that the court 
should be given the power of ordering restitution on the grounds of 
public policy, and were this system adopted it could be used in 
favour of the transferee as well as at the suit of the transferor. It 
may be suggested that had such a discretionary power of restitu- 
tion been available in Singh’s case their lordships may not have 
had to resort to holding that title passed to the respondent in 
order to reach an equitable result. If restitution could be given at 
the suit of the transferee, this would not alter the fact that title 
under the illegal transaction remains in the transferor. As in 
granting restitution the court is obviously of the opinion that the 
transferee is entitled to keep the property, it should direct the 
transferor to make over title to him. 

,However, in the absence of such a power of restitution, the 
transferor should not be allowed to take the law into his own 
hands. The general rule regarding self-help is that a party who 
has immediate right to possession of goods may retake from the 
party detaining them, providing he uses no more force than is 
necessary.” However, a party who is not in the position of being 
able to recover possession by means of an action should not be able 
to do so by self-help; the transferor of goods under an illegal 
contract being precluded from invoking the aid of the court to 
recover his property, he should not be able to do so by taking the 
law into his own hands.” 


52 The cases are cited in Williston, Treatise on the Law of Contract (1988) 
s. 1789, n. 11. See in particular Beard v. Whita, 120 Ga. 1081 (1904) (deed 
gv en in return for adulterous intercourse held to pass title) and York v. 

errit, 80 N.O. 85 (1879), where the court ssid ‘'. . . we regret to announce 
. this decision, but we have to administer the law as we find it.” 

58 Killpatrick v. Clark, 18 Il. 842 (1800). In Else v. Rudseal, 191 5.E. 918 
(Ga. 1937) the court split evenly on whether the grantee could recover 
possession. For the Cana 1an position, see Clark v. Hagar, supra. 

The court there dealt with Roberts and Phillpotts at some length, distin- 
guishing them on the rather unsatisfactory ground that they both involved 
secret agreements. 

54 Supra, note 8. 

55 Supra. 2 

so Winfield, Law of Tort (6th ed., 1954), 487. 

87 Decisions in thé U.S, are unanimeus in condemning self-help in theap circum- 
stangess emphasising that refusal to allow the transferee to recover would 
hold out a témptation to all trangférors to resort to force. See in particular 
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(b) Effects on Third Parties not Involved in the Original 


. Transaction i 


A natural consequence of a rule that property cannot pass under 
an illegal contract ig that the transferor retains an alienable title. 
The disability preventing him from asserting that title is a purely 
personal one; there is no need to hold that those claiming through 
' him suffer from a similar disability, providing they were not parties 
in any way to'the original illegal bargain. There would seem to be 
no logical reason, therefore, why the heirs, devisees, legatees, 
assignees and creditors of the transferor should not be able to 
show that, as a result of the illegal transaction, both the transferee 
and those claiming through him acquired no title to the property. 
The rule that a third party cannot plead the illegality of a contract 
to which he was a stranger only applies where the matter is raised 
by way of defence by a party who seeks to retain possession of 
property to which he otherwise has no right. The position is 
different where the illegality is pleaded by one who claims, as a 
plaintiff, possession of the property by virtue of his title. 


l. Actions by those claiming through the transferor against the 
transferee and those claiming through him 

(a) Assignees of the transferor. It would seem that as title to 
property conveyed under an illegal transaction remains in the 
transferor, it should follow, in theory at least, that all assignees 
from him should be able to deprive both the transferee and those 
claiming through him *° of possession of the property, on proving 
that title passed to them under the assignment. However, it is 
suggested that it is only where the assignees are bona fide pur- 
chasers without notice of the illegality will they be successful in an 
action to recover the property.” It should be added that in fact 


Thompson v. Williams, 58 N.H. 248 (1878). A close parallel to this mtua- 
tion is to be found in the operation of those Statutes of Limitation which 
extinguish the remedy, but not the right. Here ıt is not possible to retake 
after time has run under the Statute, and the former possestor, although 
having no title, will be successful in an action to recover the Property from 
the party retaking: Chappin v. Freeland, 142 Mass. 883 (1886). olmes J. 
said there of the defendant: ‘‘If he cannot replevy, he cannot take by his 
own hand. A title which will not sustain an action will not sustain a plea.” 

58 Supra. 

+59 But see infra on the postion of bona fide purchasers for value from 
the transferee. 

60 (a) The very fact that an assignment is voluntary gives nse to the suspicion 
that the assignee has secretly agreed to hold on trust for the transferor. 
(b) The transferor, A, could not recover value for the property from the 
transferee, B, by direct action. But if A is permitted to assign for value the 
title which remains in him to X, who knows of the 1legality, he is thus 
indirectly obtaining value for the property. X, in this way, becomes himeelf a 
party to the illegality and should not be able to recover possession from B 
as a 1esult of the assignment. It 1s true that a bona fide purchaser without 


knowledge of the illegality also enables A to obtain value, but nevertheless, 


e he shpuid be abe to recover possession from B, fer it ıs ‘clearly better that 
such innocent parties should take the property than that the guilty transferee 
° . 


should retain*the fruits of the illegal tPansaction. 
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there will be few cases where a plaintiff will bé in such a position, 
for his assignor, the transferor under the original illegal trans- 
action, will find it hard to explain why title to the property is in 
him, but possession is in a third party. P 

(b) Heirs, devisees and legatees of the transferor. It is 
thought that in all instances this class should be able to recover 
possession from the transferee. Title to the property conveyed ' 
remaining jn the transferor, he is able to dispose of it by will, or if 
he dies intestate it forms part of his assets, to be distributed to 
those entitled to his estate." There are two English cases in this 
area. An early decision in equity supports recovery,® it being 
held that the executors of one who had conveyed property under 
an illegal contract could recover possession from the transferee, the 
court distinguishing the position where the party culpable himself 
asks for relief. But in a later decision," recovery was denied at 
the suit of the transferor’s personal representatives, Lord Selborne 
stating that the earlier case could not be upheld on the ground 
that it was badly reported and contrary to later authorities.“ 
However, he cites none of these authorities, and none have been 
found. 


(c) Creditors of the transferor. Where the transaction is illegal 
because it is executed in fraud of creditors, then it can always be 
impeached by those so defrauded.** However, whether or not the 
contract was illegal for this reason, the creditors should be able to 
recover possession of the property from the transferee and those 
claiming through him; despite the illegal transfer, title remained in 
the transferor and the property is therefore available for the satis- 
faction of his debts. Ha p. Mapleback,®* on first impression, 
appears contrary to this view. But it is thought that the reason 
why in that case the transferor’s trustee in bankruptcy failed to 
recover from the transferee was because the money was in fact 
owed to the transferee as the result of a legitimate debt, and it 
would have been inequitable to allow the creditors to impeach the 
transaction’merely because the payment of a just claim was tainted 
by illegal conduct on the part of the debtor.*7 The decision does 


61 Several American decisions support this view: Merz v. Tower Grove Bank, 884 
Mo. 1150 (1989); Hurwitz v. Hurwstz, 186 F. 2d 796 (D.C. Cir. 1948). The 


strongest case is Finnegan v. La Fontaine, 122 Conn, 561 (1987), where it was ° 


said at 670; “‘....should the turpitude of the deceased be visited on his 
heirs . . . because equity will not listen to him on acconnt of his evil doinga 
will it shut its doors to those who...had no part in that evil, and so refuse 
them their substantial rights? ’’ : 

682 Mathew v. Hanbury (1690) 2 Vern. 187. 

63 Ayherst v. Jenkins (1873) L.R. 16 Eq. 275. 

64 Ibid. at 281. Gooderson, op. cst. , points out that Mathew has been 

followed ın India. 85 Bessey v. Windham (1844) 6 Q.B. 166. 

66 Go asp S 150, followed in Traders National Bank v. Steerå, 165 Mass. 
9 8). 

“st Thus is elso trug of thee Traders National Bank case, supra, note 68., French 
law gllqws creditors to recover property transferred by their debtor under sn 
wWegal transaétion prior to his banix&picy: Lloyd, op. cit. 97° 
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not suggest that in® other circumstances the creditors cannot, by 
“pleading the illagality, show that the transferee had ng title to the 


“property. 


2. Actions by those claiming through the transferor against the 
assignees for value from the transferee, who take without 
notice of the illegality 

In the normal case, all those claiming through the transferor 
will be able to recover possession of the property conveyed under 
an illegal contract, as against those who claim through the trans- 
feree, for the latter have no better title to the property than has 
the transferee himself. When, however, bona fide purchasers for 
value from the transferee are concerned, their rights should be 
protected and those claiming through the transferor prevented 
from obtaining possession. Two possible methods of achieving this 
result may be suggested: 

(i) By enacting that the transferee can give a good title to bona 
fide purchasers for value, although he has no such title himself.® 

(ii) A more orthodox way of achieving the same result is by 
invoking the doctrine of ostensible ownership. If the transferee 
has been clothed with apparent ownership, the transferor, and 
those claiming under him, will be estopped from showing other- 
wise, as against bona fide purchasers from the transferee, without 
knowledge of the defect in his title. 


SUMMARY é 


1. Where property has been transferred in performance of a 
contract which is void because of illegality, then title to that 
property should not pass, despite the completing of all the formal- 
ities required to pass title. This will be so whatever the nature of 
the illegality. 

2. A general principle is that if a plaintiff has to rely on an 
ilegal contract in order to establish his case, he cannot succeed. 
This rule will prevent one who has transferred property under such 
a transaction from showing that no title passed to the transferee. 

8. The present position in English law is that where a party 
transfers property under an illegal contract, he himself cannot 
reeover possession of that property unless he is able to bring his 
case within one of the well-established exceptions to the in pari 
delicto maxim. 

The rigid application of the maxim should be abandoned, and 
restitution allowed in those cases where this is the more desirable 


68 With exception of voluntary assignees, or those who give value, but take with 
notice of the illegality. Supra, and note 60 
89 der Factors Act, 1889, and Sale of Goods Act, 18938, £ 22 Q) (on market overt)., 
Ep OP. cit. advocates this approach. e 
To opa e application of this doctrine to contacte void for mistake: = Cheshire & 
ost; Law %f Oontraota (5th ed., 1980), 20 
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result. Under this system, suits for restitution should’ be enter- e 
tained at the instance of not only the transferor,ebut also, where 
necessary, of the transferee, e.g., where the transferor has retaken 1 , 
the property. e 

4. A deed conveying land, which is executed in pursuance of ah 
illegal contract, is ineffective to pass title. If, therefore, the 
grantor remains in possession, the grantee will be unable, despite. 
the deed, to recover the land. 

5. A party who retakes property he has conveyed under an 
illegal contract may be deprived of possession by the transferee. 
This is not because the latter acquired title under the transaction, 
but because he will not be allowed in these circumstances to resort 
to self-help. bs 

6. The transferee of property conveyed under an illegal con- 
tract, and those claiming through him, may be deprived of ö 
possession by those claiming through the transferor. This is 
because the general rule stated in (2) only prevents a party from 
pleading his own illegality. It has no application to those who are 
not parties to the illegal contract and who seek to plead the 
illegality in order to show that no title passed under the trans- 
action and that they are therefore entitled to possession. But 
there are two cases where those claiming through the transferor 
will be unable to assert title to the property: 

(i) Where those claiming are voluntary assignees of the trans- 
feror, or assignees for value, but with knowledge of the illegality. 

*(ii) Where the transferee has disposed of the property to a 
bona fide purchaserefor value, who has no notice of the illegality. 


M. J. Hicews.* 
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STARE DECISIS IN THE HOUSE OF LORDS 


A. Tae ORTHODOX POSITION 


“A DECISION of the House of Lords upon a question of law is con- 
clusive and binds the House in subsequent cases. An erroneous 
decision can be set right only by an Act of Parliament. To the 
student of the English legal system no rule appeared to be more 
fundamental. After some slight doubt in the early nineteenth 
century the position was categorically restated by Lord Halsbury 
L.C. in London Street Tramways v. L.C.C. 

An important reason for the existence of this rule is that in a 
Common Law country, where there is no comprehensive legal code, 
a consistent body of law must be developed. Inferior courts may 
haggle and differ, but the ultimate court must be majestic, firm 
and consistent. It is said that there would never be consistency 
and certainty in the law if the House of Lords had the power to 
review its own decisions. It is allowed no second thoughts about 
the law and (in its judicial capacity) must have no legislative 
functions. Lord Halsbury L.C. was aware that this principle 
might work individual hardship but asked “‘ what is that occasional 
interference with what is perhaps abstract justice as compared with 
the inconvenience—the disastrous inconvenience—of having each 
question subject to being reargued and the dealings of mankind 
rendered doubtful by reason of different decisions, so that in truth 
and in fact there would be no real final Court of Appeal? ’? If the 
law works injustice then it is for Parliament to change it. 

An excellent example of a legislative reversal of a judicial deci- 
sion occurred recently with the Hinchy saga. The penalty provi- 
sions for income tax offences, consolidated in the Income Tax Act, 
1952, had their origins in Acts as early as 1799, 1808 and 1806, and 
many serious anomalies existed even in 1960. Committees had 
recommended that the penalty provisions should be reviewed and 
that they should be remodelled in the light of conceptions appro- 
priate to the present day. But nothing had been done. When 

+ these provisions were set to work harshly and oppressively against 
poor Mr, Hinchy, a retired civil servant, the judges in the High 
Court and the Court of Appeal bravely attempted to interpret the 
provisions in a way that would be just and sensible. The House of 
Lords rejected their efforts.? The court emphasised that the plain 
meaning of the words must be applied and, also, a previous House 
of Lords decision must be followed. If this brought about a silly 
and oppressive result it was not the fault of the judges but of the 


% [18981 A.C. 875." ° ‘ 
2 Inland Revertue Commissioners v, Himchy [1960] A.C. 748, e @ 


Md bg 168 ` e . 


164 THE MODERN LAW REVIEW ‘ Vor. 25 
2% 

Legislature, and if the law was to be changed,*then it was for the 
Legislature to do this. The House of Lords thus applied harsh law,’ 
but criticised it. Almost immediately the law was changed when’ 
the Finance Act, 1960, introduced a new and more just set of 
penalty provisions. r ° 

This is an ideal illustration of the theoretical relationship 
between judiciary and legislature, The law was changed as soon 
as the courts showed how absurd the position was. Unfortunately, 
these examples are rare. More commonly, if the House of Lords 
perpetuates bad law, or construes a statute to reveal unjust law, 
nothing is done to remedy the situation because Parliament does 
not have the time. There are several decisions of the House of 
Lords which have been criticised generally, but which still repre- 
sent binding precedents for future courts.* 


B. “f OrntHopox ” METHODS or MODIFYING THE ORTHODOX 
POSITION 


If Parliament rarely has time to change bad law, what methods 
have been available to the House of Lords to enable it to evade its 
own previous decisions? It certainly could not bluntly refuse to 
follow a previous decision, since, as we have seen, it is bound by 
London Street Tramways v. L.C.C.* The rules in Young v. Bristol 
Aeroplane Co.® which lay down some of the exceptions to the rule 
that the Court of Appeal is bound by its own previous decisions 
might also provide some assistance in the House of Lords, although 
there is little authority on this. The first exception to the rule in 
the Court of Appeal is that the court is entitled and bound to 
decide which of two conflicting decisions of its own it will follow. 
There is no logical reason why this principle should not apply to 
the supreme tribunal. It may be that there are more of these 
decisions than is generally believed, for, at present, no one knows 
quite what authoritative law is concealed in House of Lords deci- 
sions which are not reported in the regular reports. However, 


3 See Salmond on Juntsprudence (11th ed., Dr. Glanville Williams) App. IV, 

p. 588. There 1s an excellent discusmon of precedent in the House of Lords at 
. 175 et seq. 

4 isos] A.C. 875. It is posmble to launch a direct attack on this case by usi 
various historical and philosophical arguments. See (1051) 63 Juridi 
Review, p. 288, “Pr ents ın the House of Lords, Landau. The writer 
shows that the rule historically 1s unjustified and suggests that the House of 
Lords would be qute within its constitutional hatte were ıt to overrule 
London Street Tramways v. L.C.C. ‘The rule having been established by 
the House of Lords itself, 1t appears to be doubtful whether the House is 
bound by it—the legislature in its’ own sphere cannot in hke manner restrict 
its own future action.” See also, Cross, Precedent in English Law (1961) 

. 249-250; Simpson, ‘The Ratio Decidend: of a Case and the Doctrine of 
inding Precedent," in Oxford Essays m Jurisprudence (1961) p. 148 et seq. 

5 [1944] K.B. 719. 

‘I have often wondered what would happen, if some learned and industrious 

i petion compiled from the records and cases lodged by the parties in your 

"ho a ouse, andethe transgripts of your Lordships, opinions preserve 


in the Parliament Office, a selection of ‘ Unnoticed House of Lords Cases. 
Tha fesults might be somewhat unexpected, but the decisior® themselves all 
s . . 
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whether the House ef Lords would be able to manipulate this rule 

as dexterotsly as the Court of Appeal appears to be doing is doubt- 

ful.” The second exception in the Court of Appeal*is where a . 

previous decision is inconsistent with the decision of the House of 

Lords. Obviously, fo analogy with this rule can be used in the 

House of Lords itself. The third exception is where the earlier 

„Court of Appeal decision was given per incuriam. Lord Halsbury 

L.C. in London Street Tramways v. L.C.C. expressly stated that 

the House of Lords might ignore a previous decision if it had been 

made in ignorance of a statute.2 Since the Court of Appeal has 
extended the per incuriam principle to ignorance of previous bind- 
ing case law as well as statute law, once again it seems reason- 
able to suppose that this extension might be applied also in the 

House of Lords. The most familiar way of evading an undesirable 

ease has been for the court to distinguish its own previous decision 

or use the familiar argument that the supposed ratio decidendi of 
the previous case was not really the ratio decidendi, but merely 
obiter dictum and need not, therefore, be followed.® This often 
results in judicial self-deceit, and although done with the best of 
motives, introduces into the House of Lords fine distinctions which 
are confusing and damaging.?° 

The most honest way would be for the House of Lords to 
adhere strictly to its own principles. It should follow a previous 
undesirable decision, even though deploring it, and recommend 
reform. But reform does not usually appear, and so an unsatis- 
factory position arises. Hence the question is posed: is it hot 
possible to introduce a change in the present system so that bad 
law can be sidestepped? 

courts, your Lordships’ House included, would be bound to follow, wherever 

they applied '’: per Lord Sumner, Palgrave, Brown £ Son Ltd. v. SS. Turid 

[1022] 1 A.C. 897, 418. 

7 Bee Cross, Precedent in English Law, pp. 184-136. Ross-Imith v. Ross- 
Smith [1961] 2 W.L.R. 71 is an mteresting recent example of the way the 
tule is being stretched ın the Court of Appeal. The decision itself has been 
reversed by the House of Lords: [1962] 2 W.L.R. 388. 

8 [1898] AG. 875, 880-881. Lord Halabury I.C. looked on this aya mistake of 
fact and therefore not binding This is, however, really a mistake of law. =” 

9 e.g., Publio Trustee v. I.R.C. [1060] A.C. 808; Unt Construction Co. v. 
Bullock [1960] A.C. 851; see Lord Radcliffe, p. 868. 

20 The method has been criticised, 6.g., ‘‘ where a broad principle has been 
decided by this House, ıt seems to me very undesirable that it should be 
fnitered away by fine distunctions'’’: per Lord Cave L.C. in Newton v. 
Guest, Keen d& Nettlefolds Ltd. (1026) 186 L.T. 886, 887, and repeated by 
him in Jones v. South-West Lancashire Coal Owners’ Association [1927] 
A.C. 827, 880; ‘'. . . 16 18 much better that a wrong decision should be set 
nght by legislation, than that idle distanctione should be made between it 
and other cases, and the law thrown mto confusion’: per Lord Bramwell, 
New York Life Insurance Co. v. Styles (1880) 14 App-Oaa: 881, 398. 
Roxburgh J. in Re House Property £ Investment Co. Ltd. [1954] Ch. 576, 
601 suggested that although a court should be reluctant to distinguish a case 
from an analogous House of Lords decision, this may be done ‘‘ when the 
basis on which all the earlier law was founded has been destroyed . . . and 
when there have been such important changes in the whole situation .. .* 


* which® had no application whatever in tHe days when these broad “pronounce- 
ments were heing enunciated.” ° . ce 
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C. Tae Pars to REFORM, 


In the last few years several judges have suggested that it would 
be desirable for the House of Lords to be able to review its previous 
decisions. An examination of some of these statements might be 
valuable to see whether any coherent policy is being advocated. 

In 1948 Lord Wright suggested that the House of Lords should 
have the same power of reviewing its own decisions as the Supreme. 
Court of the United States... This power would not destroy the 
whole system of precedents, for * the instinct of inertia is as potent 
in judges as in other people.” The court would only repudiate a 
precedent if it were completely satisfied that such precedent was 
erroneous. In this way there would not be the same urgency to 
carry to extremes the process of distinguishing. In answer to Lord 
Halsbury’s justification of stare decisis Lord Wright stated that 
“ there is greater public inconvenience in perpetuating an erro- 
neous judicial opinion, than the inconvenience to the court of 
having a question, disposed of in an earlier case, reopened.” He 
was not convinced that a relaxation of the stringent view as to the 
absolutely binding effect of precedent would make much practical 
difference to our law. Lord Evershed M.R. went further and, in a 
Public Lecture in 1950, expressed the opinion that, at present, 
“ the principle of stare decisis ” has no “‘ rigid application ” in the 
House of Lords." 

Recently, some interesting judgments in the House of Lords 
(some relating to the construction of statutes) have again focused 
attention on this question. In London Transport Emecutive v. 
Betts ** Lord Denning, in a dissenting judgment, refused to follow 
a previous decision of the House of Lords and stated: 


“ It seems to me that when a particular precedent—even of 
your Lordships’ House—comes into conflict with a funda- 
mental principle, also of your Lordships’ House, then the 
fundamental principle must prevail. This must at least be 
true when, on the one hand, the particular precedent leads to 
absurdity or injustice and, on the other hand, the fundamental 
principle leads to consistency and fairness, It would, I think, 
be a great mistake to cling too closely to particular precedents 
at the expense of fundamental principle.’’ 


The statement, at that time, had to be looked at cautiously. Lord 
Denning was dissenting from the other members of the court (who ’ 
all followed the previous House of Lords decision), and he also 
attempted to limit the previous case to its own facts. His state- 
ment is very general and difficult to delimit. Ostensibly, Lord 
Denning does not appear to go all the way with Lord Wright in 


11 (1958) anu .L.J. 144. See also Lord Wright's remarks in (1960) 13 M.L.R. 


t P- 
e12 The Court of Appeal in England, University of London, Athlone Presa (1950) 
. 17. But see Allen, Law m the Making, te ed. 1958, p. 842n. 
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®, 
.° demanding compleje freedom for the House to ignore past 


‘decisions. * But what are the fundamental principles which can 
override particular precedents? In this case the fundamental 
principle was that ‘* the judges have no right to fill in gaps which 
they suppose to exis®in an Act of Parliament, but must leave it to 
Parliament to do so.” How many decisions in the House of Lords 
„do not involve fundamental principles in this sense? ™ 

Lord Reid, in this case, was unhappy about the result he felt 
obliged to reach as a result of precedent: 


“It has long been established practice that any decision of 
this ‘House in a previous case on a question of law, such as the 
interpretation of a statute, shall be regarded as binding, and 
shall be followed, whether or not the question was adequately 
argued or considered, and however much your Lordships may 
disagree with the decision. I would not myself be against a 
modification of this strict practice, but so long as it exists I 
do not think that I am entitled to depart from it.” 


This judicial indication of discontent followed his earlier remarks 
during the Second Reading of the Occupiers’ Liability Bill, where 
he stated: 


“ There are in the Commonwealth a number of courts which 
have the power to re-examine their past decisions, sometimes 
by convening a larger Bench for that purpose. I would only 
instance the Court of Session in Scotland, with which I am 
most familiar. I have never noticed any ill-effects from the 
fact that this court has that power, nor do I think anyone 
could say that there has been any tendency to use it too freely. 
Of course, the justification for the preseft rule is that it is 
supposed to lead to certainty in the law—-a most desirable 
thing, if one can achieve it. But a good deal could be said to 
the effect that it has exactly the contrary effect.’ +5 


A year later, in a dissenting Judgment in Ostime v. Australian 
Mutual Provident Society," Lord Denning again attempted to 
undermine precedent. First, he asserted that in the previous 


. 

14 Halsbury, Statutes of England, 2nd ed., Vol. 5, p. 293, states that the House 
of Lords is bound by its own decisions on a question of law, but that it is 
“ not bound to adhere to an erroneous principle of law (Wilson v, Wilson 
(1854) 6 H.L.Oas. 40).’’ This statement, surely, is contradictory and appears 
to be based on a misunderstanding of the judgment of Lord St. Leonards 
who was discussing whether the House of Lords could correct any error which 
ft has committed and stated: ‘‘in the particular case you cannot correct the 
error . . . nothing but an Act of Parliament can reverse ıt. But I certainly 
hold that this House has the same power that every other judicial tribunal 
has to correct an error... in subsequently applying the law to other cases." 
In the first part of the statement Lord Bt. Leonards was applying the 
prinerple of res judicata, and the second part, of course, 1s no longer valid 
since that view was later upset by London Street Tramways v. L.C.C. 
Wilson v. Wilson was referred to by counsel in London Street Tramways v. 
L.C.C. bub was nob mentioned by Lord Halsbury in his judgment. It seems 
unlikely that there would have been no reference to such a fine and 
ambiguous distinction if it had been contemplated. This pajnt is not taken in è 

© Halsbury, Laws bf England, 3rd ed., Vof. 9, p. 364; Vol. 22, p. 768. 


45 1956-57. 208 H.L.Deb., col. 263. e 16 [1960P AC. 459. 
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te 
“ binding °” decision in 1947 the House was never referred to a - 


very relevant decision of its own," and then continued :* . 


** What authority is to be given in these circumstances to the 
decision of this House in 1947? Is it to be followed step by 
step regardless of consequences? ... I think not. The doo 
trine of precedent does not compel your Lordships to follow 
the wrong path until you fall over the edge of the cliff. As 


soon as you find that you are going in the wrong direction, you’ 


must at least be permitted to strike off in the right direction, 
even if you are not allowed to retrace your steps.” 


Here Lord Denning appears to be arguing a little more widely than 
in London Transport Emecutive v. Betts. He is not confining 
himself expressly to fundamental principles. The other members 
of the court followed the previous binding House of Lords autho- 
rity, but the judgment of Lord Radcliffe is rather significant. He 
discussed the 1947 binding authority and pointed out that the 
analysis iu that case may have been too wide. ‘* But at the same 
time, I cannot help recognising that the decision was a unanimous 
decision of the House which was directed to analysing and explain- 
ing the true nature of [the problem] ... and I should not think it 
right to propound in this case any analysis... that was materially 
different from the explanation then given unless I was convinced 
that it was unmaintainable,’’ 18 As it was, Lord Radcliffe did not 
find himself faced with that difficulty since he approved the reason- 
ing of the 1947 case. Is Lord Radcliffe suggesting that if he could 
not agree with the binding authority he could differ from it? His 
last phrase suggests this, and, what is more, Lords Somervell and 
Birkett expressly concurred with his judgment. 

What happens to the reasoning of a House of Lords decision 
when the actual case is overruled by statute? This problem was 
discussed in Thomson v. Moyse,” a tax case. A previous decision 
of the House of Lords, I.R.C. v. Gordon,® had been quickly 
reversed by section 24, Finance Act, 1958, but was it possible to 
ignore the,general reasoning? Lord Reid felt that the House of 
Lords had a greater power than lower courts to ignore the reason- 
ing: “ The fact that the decisions are no longer valid in my view 
diminishes the authority of the rationes decidendi, but if I had 
been sitting in a lower court I would have hesitated before reaching 


the decision which I think I ought now to take.” Lord Denning‘ 


also stated emphatically that in those circumstances I.R.C. v. 
Gordon could “f no longer be regarded as of binding authority; nor 
can the reasons on which [it is] based.’? In certain branches of 
the law, especially taxation, the House of Lords could loosen the 
ties of precedent considerably by invoking this argument.** 


1t An example of the per incuriam principle? 


%18 Italics qppplied, P 19 [1961] A.C. 967. 
20 [1952] A.C. 582. s s . ° 
41 For sonfe of ¿hese implications see Wheatcroft: [1961] B.T.. 81. 
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“In Close v. Steel Co. of Wales Ltd.** the House of Lords, when 
called upon to interpret section 14 (1) of the Factories Act, 1987, 
were confronted “with a maze of seemingly confusing authority, but 
after detailed argument were content to follow two binding deci- 
gions of the House, Nicholls v. Austin ** and Carroll v. Barclay.* 
Lord Denning disagreed, and, in another dissenting judgment, was 
able to distinguish both cases so that be could proceed on the basis 
‘that there was no decision of the House of Lords on the point in 
question. However, since the other members of the court felt 
bound by the decisions, he continued: 


‘*. . . I must express my emphatic dissent from your Lord- 
ships being bound by them. The doctrine that your Lordships 
are bound by a previous decision of your own is... limited to 
the decision itself and to what is necessarily involved in it. It 
does not mean that you are bound by the various reasons 
given in support of it, especially when they contain ‘ proposi- 
tions wider than the case itself required.’ In saying this, I am 
only repeating what Lord Selborne L.C. said in Caledonian 
Railway Co. v. Walker’s Trustees * and Lord Halsbury L.C. 
in Quinn v. Leathem.*® As Sir Frederick Pollock has well 
said: * Judicial authority belongs not to the exact words used 
in this or that judgment, nor even to all the reasons, but only 
to the principles accepted and applied as necessary grounds of 
the decision.’ ” 


Here Lord Denning attacked the doctrine of precedent through 
another weakness: how is the ratio decidendi of a case discovered ? 
If a wide licence is to be given for enunciating the ratio decidendi 
of a case, the doctrine of precedent can be weakened in this way. 
One of the most conservative and distinguished members of the 
House of Lords is Viscount Simonds. In Rahimtoola v. Nizam of 
Hyderabad * Lord Denning’s judgment reviewed certain questions 
and authorities relating to the conflict of laws which had not been 
mentioned by counsel, and suggested that the House of Lords was 
the one place where matters should be reconsidered on principle 
“ without being tied to particular precedent of a period that is 
past.” Viscount Simonds and Lords Reid and Cohen were careful 
to disassociate themselves from these remarks of Lord Denning, but 
apparently only because of the lack of argument on these matters. 
However, even Viscount Simonds has been prepared, recently, to 
* differ from the words of Lord Macnaghten uttered 61 years earlier 
and followed ever since. In Public Trustee v. I.R.C.™ the House 
of Lords in a very interesting and important judgment altered a 
fundamental principle of estate duty law. Their Lordships used 
the familiar argument that Lord Macnaghten’s words in Earl 
Cowley v. I.R.C.** were not necessary to his decision, and although 


22 [1961] 8 W.L.R. 819. 23 [1946] A.C. 498. 
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+ 
all the judgments are worthy of attention, that of Viscount », 


Simonds is particularly interesting. He said: . . a 
“ I believe that I yield to no one in the importance that I 
attach to the rule of precedent. But this case stands alone in 
my eaperience.*° Observations so patently wrong (may I hbe 
forgiven for saying so) that they leave only a sense of wonder- 
ment—unnecessary to the decision, for, as Lord Davey pointed 
out, the same result could be reached by another route *°—by’ 
Lord Davey himself accepted and dissented from in the same 
breath—flatly contradicted in 1924 by Lord Haldane who in 
1914 had adopted them—the source of endless doubt and con- 
fusion to all who have been concerned in the examination... 
of this branch of the law—all these factors lead me to the con- 
clusion that I can properly invite your Lordships to ” [ignore 
Lord Macnaghten’s words]. 

Two important points must be made about this statement. First, 

for Viscount Simonds to say that this case stands alone in his 

experience is to fall into the very trap which Lord Halsbury L.C. 

in London Street Tramways v. L.C.C. pointed out: * It is totally 

impossible to disregard the whole current of authority upon this 
subject, and to suppose that what some people call an ‘ extra- 
ordinary case,’ an ‘ unusual case,’ .. . is sufficient to justify the 

rehearing and rearguing before the final Court of Appeal of a 

question which has been already decided.” = Secondly, to suggest 

that the principle of law laid down in the earlier case was unneces- 
sazy to the decision, since the same result could be reached by 
another route, is to contradict his own famous and presumably 
binding pronouncethent in Jacobs v. L.C.C.** that there is ‘f no 

justification for regarding as obiter dictum a reason given by a 

judge for his decision, because he has given another reason also.” 

In spite of Viscount Simonds’ professed worship of strict precedent, 

it is respectfully suggested that in this case he is attempting to 

evade the doctrine in order to reach a just result. 

Although not directly relevant to the present question, the 
House of Lords in Qualcast (Wolverhampton) Ltd. v. Haynes ® 
recently emphasised that all courts, including the House of Lords, 
are not so tied to precedent as had been thought by some. Since 
the decline of juries in civil cases, particularly in negligence 
actions, the judges have included in their judgments findings of | 
fact, and often give reasons for their findings, whereas juries gave 
no reasons. ‘‘ It may sometimes be difficult to draw the line, but if 
the reasons given by a judge for arriving at the conclusion 
previously reached by a jury are to be treated as ‘law’ and 
citable, the precedent system will die of a surfeit of authorities,” 34 
Thus, quite properly, the power of precedent has been weakened in 
this field. . 


80 Italics supplieds 31 [1808] A.C. 875, 880. 


82 [1060] “A.C. 861, 369. ° . 23 [1959] A.C. 748. 
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D. Scrurrons Lro. v. Miptanp Smuicongs Lrp.*5 


. e 

The cases mentioned previotisly shrink into the background as a 
result of the judgments in this case. The judicial technique 
employed by the cout makes the case one of the most interesting 
fòr many years, and shows a startling somersault in the attitudes 
adopted by several of the judges. For the purposes of this article 
‘the substantive law will not be discussed, and the only analysis 
will be that of the judicial processes employed. 

Briefly, the question in issue was whether it was possible for 
a person who is not a party to a contract to be able to benefit from 
it legally." Here, the defendants, who had been negligent in 
unloading a ship, were trying to shelter under an exemption clause 
in a contract to which they were not a party. They were trying 
to establish a vicarious immunity. It was, of course, firmly laid 
down in Dunlop v. Selfridge * that privity of contract, subject to 
certain exceptions, was of fundamental importance in our law of 
contract. However, in addition to the recognised exceptions to 
this principle, there was a decision of the House of Lords in Elder, 
Dempster & Co. Ltd. v. Paterson ** which appeared to be in favour 
of the defendants in this case. 

All the members of the court were anxious to maintain the 
doctrine of privity of contract, except for Lord Denning, who had 
attacked the doctrine on several occasions. Thus the paradoxical 
situation arose whereby the whole court was anxious to avoid a 
possible binding precedent except for Lord Denning, who was cpn- 
cerned to follow the binding precedent and = erode further the 
doctrine of privity of contract. 

Before analysing the judgments in the House of Lords, it will 
be useful to examine the approach of the judges in the lower 
courts. At first instance *° Diplock J. faced up to the Elder, 
Dempster case bravely. That case is celebrated as being one in 
which it is difficult to ascertain the true ratio decidendi, since all 
the judgments proceeded on different grounds. Diplock J. 
expressed his view as to the ratio (or rationes) decidendi of each 
judge, and then proceeded to count heads on the various principles 
of law put forward. In this way, he discovered that only two of 
their Lordships subscribed to a theory of vicarious immunity, and 
so this was not the true ratio decidendi of the case. This was in 


" spite of a dictum of Scrutton L.J. in Mersey Shipping & Transport 


Co. Ltd. v. Rea * to the contrary. Thus the learned judge was 
able to reassert the doctrine of privity of contract by distinguish- 
ing Elder, Dempster, the common judicial technique. In the Court 
of Appeal *? all three judges were prepared to accept several judicial 


35 [1962] 2 W.L.R. 186; [1962] 1 AN E.R. L 
36 This aoe a, of course, an oversımplifcation of the issues. 
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analyses of Elder, Dempster to the effect that it was not a  ' 


major exception to the doctrine of privity of contract affirmed in 
Dunlop v. Selfridge. 

Faced with this orthodox method of distinguishing Elder, 
Dempster, it might have been thought that the House of Lord8 
would accept the lead given to it to sidestep the case. Instead, 
several members of the court charged straight at the Elder, Demp- 
ster case, and, in destroying it, severely wounded the concept of 
stare decisis in the House of Lords. 

Viscount Simonds still paid firm lip-service to the orthodox 
doctrine of precedent. “... to me heterodoxy, or, as some might 
say, heresy, is not the more attractive because it is dignified by the 
name of reform. Nor will I easily be led by an undiscerning zeal 
for some abstract kind of justice to ignore our first duty, which is 
to administer justice according to law, the law which is established 
for us by Act of Parliament or the binding authority of precedent. 
The law is developed by the application of old principles to new 
circumstances. Therein lies its genius. Its reform by the abroga- 
gation of those principles is the task not of the courts of law but of 
Parliament.” *? However, the curious feature of this affirmation 
of faith is that it is directed to asserting a “* fundamental ”? prin- 
ciple laid down in Dunlop v. Selfridge that only a person who is a 
party to a contract can sue on it. What of the particular prece- 
dent of Elder, Dempster? The learned judge fell back on a 
disgenting speech of Viscount Dunedin in Great Western Ry. Co. v. 
Mostyn * to the effect that if the ratio decidendi of a case is not 
clear it is not part of the tribunal’s duty to spell out with great 
difficulty a ratio decidendi in order to be bound by it. The ratio 
decidendi of Elder, Dempster is certainly not clear, and so 
Viscount Simonds stated: ‘‘ I would cast no doubt on the doctrine 
of stare decisis, without which law is at hazard. But I do reserve 
the right at least to say of any decision of this House that it does 
not depart from a long-established principle, and particularly 
does not do so without even mentioning it, unless that is made 
abundantly clear by the majority of the noble Lords who take part 
in it.” This argument comes quite close to the view originally put 
forward by Lord Denning in London Transport Emecutive v. Betts 


that where a particular precedent conflicts with a fundamental 


principle, the fundamental principle must prevail ! 

Lord Reid, as has been seen, is not a devotee, in principle, of 
stare decisis in the House of Lords, and he stated again that the 
rule is too rigid and does not create certainty. However, he firmly 
maintained that he was bound by the rule until it is altered. This, 
too, was purely lip-service to orthodoxy. Lord Reid agreed that 
the present case depended on the proper interpretation of the 
«Elder, Dempster case, and dwelt upon the difficulty of peep use 


42 [1962] AWB. 188 at “191; p62) 1AM E.R. 1 at p. 7. ` 
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„the ratio gecidendi b the case, Then the learned judge stated his 
"position clearly » . 


“I would certainly not lightly disregard or depart from any 
ratio decidendi wf this House. But there are at least three 
classes of case where I think we are entitled to question or 
limit it: first, where it is obscure, secondly, where the decision 
itself is out of line with other authorities or established princi- 
ples and thirdly, where it is much wider than was necessary 
for the decision so that it becomes a question of how far it is 
proper to distinguish the earlier decision. The first two of 
these grounds appear to me to apply to the present case.” *4 


In this way Lord Reid was prepared to treat Elder, Dempster as 
an anomalous and unexplained exception to the general principle 
that a stranger cannot rely for his protection on a contract to 
which he is not a party. He then struck down the case as being 
authoritative only in those cases where the circumstances are not 
reasonably distinguishable from those which gave rise to the 
decision. 

These three exceptions to stare decisis must be looked at care- 
fully. To refuse to follow a binding precedent because the ratio 
decidendi is obscure is, it is suggested, a surrender to despair. 
However, Viscount Simonds adopted the same attitude, and 
presumably obscurity may well become an exception to precedent. 
This gives rise to interesting speculation. A premium may well be 
placed upon analysing previous cases to show that they ,are 
obscure in order to avoid following them. This attitude is in sharp 
contrast with Lord Reid’s statement ten years earlier in Nash v. 
Tamplin * that “f it matters not how difficult it is to find the ratio 
decidendi of a previous case, that ratio must be found. It matters 
not how difficult it is to reconcile that ratio when found with 
statutory provisions or general principles, that ratio must be 
applied to any later case which is not reasonably distinguishable.” 
The second exception is so wide as to be capable of destroying the 
very foundation of the doctrine of precedent. The third excep- 
tion, however, appears to be merely another way of stating a long- 
established practice by which a wide ratio decidendi of an earlier 
case is narrowed by treating the undesirable part of the wide ratio 
_ a8 obiter dictum. 

*Lord Keith agreed with the opinions of Viscount Simonds and 
Lord Reid, but then showed that he was prepared to tread the 
conservative road by distinguishing Elder, Dempster in the same 
way as was done in the lower courts. Lord Morris relied upon the 
clear pronouncement of privity of contract in Dunlop v. Selfridge, 
without detailed discussion, and refused to accept that Elder, 
Dempster ‘in any way modified this. 

How did Lord Denning, the erstwhile protagonist of freedome 
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Ad 
from precedent, react to this revolutionary® behaviour? Once 
again he foynd himself dissenting. But the dissemting judgment,” 
theoretically, was based not on heresy but orthodoxy. It is clear 
that the main reason why Lord Denning adopted this attitude is 
his dislike of the doctrine of privity of contract, but it comes a8 
rather a shock to hear the learned judge chide his brethren in the 
following manner **: “...I am not unduly attached to the strict 
doctrine of precedent but I should have thought that there was 
good ground here to hold yourselves bound by the first reason in 
the Elder, Dempster case. Just as your Lordships held yourselves 
bound by a ratio decidendi of three out of five in Fairman v. 
Perpetual Investment Building Society,” see Jacobs v. L.C.C.*°: 
and by a ratio decidendi of four out of five in Nicholls v. Austin, 
see Close v. Steel Company of Wales, Ltd. So should you be bound 
by the reasoning in the Elder, Dempster case.” 

He then confessed that he would do his best to distinguish the 
case in some way, if he was quite satisfied that it was wrong. 
However, he was not in the least satisfied of this. 

Another interesting feature of this judgment is Lord Denning’s 
attack upon the ‘‘ fundamental principle ”° of privity of contract 
laid down in Dunlop v. Selfridge. He denied that it was a funda- 
mental principle at all, and claimed that it was a discovery of the 
nineteenth century: “I would not give the ‘ fundamental princi- 
ple’ of the nineteenth century a free rein. It should not have 
unhridled scope to defeat the intentions of business men.” Lord 
Denning’s views on privity of contract are not generally accepted, 
and it is thus seen fhat in this case he is arguing for a particular 
precedent against a fundamental principle. This, too, would 
appear to be a reversal of the attitude he adopted in London 
Transport Emaecutive v. Betts. However, if Lord Denning is 
indicating that the principle is not a fundamental one, then it 
merely illustrates how difficult it is to determine when a rule of law 
can be classified as a fundamental principle so that it may take 
priority over a particular precedent. 


E. SUMMARY or Present Posrrion 


It is now obvious that the effect of stare decisis in the House of 
Lords is very uncertain. Exceptions to the main principle dre ° 
being introduced slowly, but these exceptions are so vague that 
they could be made to modify the main principle only slightly or 
they could destroy the principle. This can be seen from the 
following tentative summary: 


General principle: The House of Lords is bound by its.own deci- 
sions (London pier pial dd v. L.C.C.). 


+ s 


as [9897 DW AWI. B. 186 at “208; (96a) LAUER. 1 stp. 1 
at [1928] A.C. TH. ís fon R.C. at 868-871. 
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Possible exceptions » 

(1) If the ratio decidendi of the previous case is obscure 
(Viscount Simonds and Lord Reid). 

(2) If the particular precedent is in conflict with a funda- 

.» Mental principle (Lord Denning in several cases; also Viscount 
Simonds and possibly Lord Reid). 

(8) If there are two conflicting decisions of the House of 
Lords. (Can it be said that in Scruttons Lid. v. Midland 
Silicones Ltd., the House of Lords, in effect, decided that 
Dunlop v. Selfridge and Elder, Dempster were conflicting deci- 
sions, and chose the former ?) 

(4) If the previous decision was given per incuriam (i.e., in 
ignorance of a previous binding House of Lords decision or a 
statutory provision). 

(5) If the principle laid down in the earlier decision is too 
wide (Lord Reid. This is, however, probably a means of 
distinguishing ratio and obiter). 

(6) If a House of Lords decision is reversed by statute, the 
general reasoning behind the decision need not be regarded as 
binding (Thomson v. Moyse). 


F. Various Possismiries ror REFORM 

The rule of stare decisis has been subjected, expressly or by impli- 
cation, to severe judicial criticism. An awareness of the possibility 
of reform exists. If many of our leading and most distinguished 
judges desire reform, then one should not discuss whether the 
reform should be carried out, but how it can be carried out. 
Probably only Lord Denning would be prepared to ignore the past 
and London Street Tramways v. L.C.C., and he seems to be 
prepared to overthrow the doctrine merely because it is incon- 
venient, without giving any authority for doing this. This is 
certainly one way, but it is probably too violent. Other judges 
feel that they are compelled to follow the doctrine of stare decisis, 
even though, at times, they do not do so in practice. If excep- 
tions to the general principle are developed, the scope of the 
exceptions will cause great controversy, and the rule itself may be 
destroyed. It may be, however, that judges would not oppose 
reform introduced in the correct way by an Act of Parliament. 
But what should this simple legislation provide? The following are 
some of the choices available: 


1. Free Choice Approach 
Lord Wright’s views could be accepted completely so that legis- 
lation could provide that House of Lords precedents are persuasive, 
not binding, in that House. This was recently accomplished in 
Israel, where legislation provided that: ‘* A precedent established 
by the Supreme Court binds every court, except the Supreme 
Court.” £ Whether or not this would endanger the alleged, 


# s. 88°(b) of the’ Israeli Courts Law 5717 of 1957. See Cross, Brecedent m 
English Law, p. 257. ° .». °> 
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e 
consistency of the common law is a delicate question. Indeed, itis . 


problematical whether in practice, gs opposed to theory, thes 
principle of*stare decisis in English law produces’ more certainty 
than American or Continental systems where the principle of stare 
decisis has no theoretical application.” Certainly, it is unlikely 
that the result would be “ to have the law give over, once and for 
all, the strivings of the centuries for a rational coherence, and sink 
back in utter weariness to a justice that is the flickering reflection’ 
of the impulse of the moment.” ** There are several factors which 
weigh against this gloomy prophecy. Judges are in middle and old 
age and are unlikely to march behind the banners of rapid and 
experimental reform. Precedents will hardly be regarded as 
coconut shies. Occasionally a judge may reach the House 
of Lords harbouring radical desires to lick anomalous and bad law 
into modern shape, but his efforts will be wasted and sterile unless 
he can persuade his more conservative brethren that such is the 
right step. When the majority of judges are convinced, then it 
seems reasonable to suppose that the refusal to follow a precedent 
is a progressive measure. (It has been pointed out by an American 
lawyer how strange it is that after some ‘* dangerous ” judge has 
worn his life away dissenting and protesting and now and then 
getting his own way, he comes to stand out in the affection of 
succeeding generations as the one of his day and time who was 
worth while.) Lord Wright’s confidence in a conservative House 
of Lords in a ** free ’? court is comforting. 
. 


2. ThesFundamental Principle Approach 


One might explore further the suggestion originally made by 
Lord Denning, and assuming that a formula can be found for 
ascertaining ‘* fundamental principles,” 5 allow them to overcome 
particular precedents. However, it is quite clear from the con- 
flict in Scruttons Ltd. v. Midland Silicones, Ltd. that no theor- 
etically satisfactory formula could be reached and in any event in 


e 
50 Bee Roscoe Pound, '' The Theory of the Judicial System '’ (1928) 86 Harvard 
Law Review, R 646. 
51 Cardozo, New York State Bar Address (1982) Selected Writings, p. 18. 
52 Leon Green, ‘The Duty Problem in Negligence Cases ' (1928) 28 Columbia 
Law Revtew 1014. 
53 It is said to have been the view of Lord Sterndale M.R. that: ‘' The common 


law consists of about half a dozen obvious ae etre but nobody knéws * 


what they are'’ (letter from Judge Dowdell, The Times, January 26, 1982). 
% Lord Denning has developed this approach in the very interesting, but not 
entirely convincing, Romanes Lecture, From Precedent to Precedent (1959), 
Clarendon Press, Oxford, p. 22 et seq. His judgment in Hochstrasser v. 
Mayes [1960] A.C. 876, 897 19 also interesting since it indicates that he 18 
prepared to adopt a process of deductive as opposed to inductive reasoning 
when interpreting statutes. Precedent must not be allowed to stand in the 
way of the words of a statute! This view is repeated in Close v. Steel 
Company of Wales Lid. [1961] 3 W.U.R. 819; cf. Lord Morton at 384: “I 
have always unjlerstood that when this House clearly expresses a view upon 
the conftruction of an Act of ParMament, and bases its déetsion on that view, 
the Aet must hear that construction unjess and until Parliament sjters the Act.” 
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„practice there wovlld be little difference between this limited 
approach and Bord Wright’s free choice. In The Nature of the 
Judicial Process ** Cardozo espoused something akin to this 
restricted free choica: ‘‘ I think adherence to precedents should be 
the rule and not the exception. ... But I am ready to concede 
that the rule of adherence to precedent, though it ought not to be 


‘ abandoned, ought to be in some degree relaxed.... There should 


be greater readiness to abandon an untenable position when the 
rule to be discarded may not reasonably be supposed to have 
determined the conduct of the litigants and particularly when in its 
origin it was the product of institutions or conditions which have 
gained a new significance or development with the progress of 
years.” If certain decisions only could be ignored it would lead to 
much sterile argument as to when the fundamental principle 
approach could apply. It seems more desirable to abandon com- 
pletely stare decisis in the House of Lords and give the court a 
free choice. 


8. Declaration as to Future Law Approach 


This procedure is a sop to those who fear that a reversal by the 
House of Lords of previous law enunciated by it will upset many 
people who have shaped their conduct by the “‘ bad” law. The 
House of Lords should apply the old and outworn law to the case 
before it, and couple its judgment with the declaration that it will 
be free to apply another rule to transactions consummated in*the 
future.*° There is obviously much to be said for this doctrine in 
the field of property and commercial law where conduct is often 
regulated carefully in accordance with existing law, whatever it 


may be. A reversal of a previous House of Lords decision would , 


in effect operate retrospectively (subject, of course, to res judicata) 
against many transactions. At present, if the legislature changes 
the law, it is unusual and certainly unpopular for that law to 
operate retrospectively. But in some cases, for example in the field 
of tort, it would be unfair for the House of Lords to deny a person 
a remedy, yet inform him that in the future other persons in his 
position will have that remedy. It is possible to give the House of 
Lords a discretionary power to decree whether or not the change 
of. law will apply only to future events or will apply retrospec- 
tively; yet this savours so much of the function of legislation that 
many would protest bitterly at such a discretion. Once again, it 
would be simpler to allow the House of Lords to change the law 
by refusing to follow a previous decision and let events work 
themselves out. Although some commercial transactions might 
be affected, it is unlikely that many could not be settled by the 
parties to the transactions. The position would not be any more, 


a e ad 
55 1921, pp. 144 150, 151. a N 
56 Cardozo, Selected Weitings. p. 35. °. : . 
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hazardous than it is at present when long-standing decisions of the 


Court of Appeal and other inferior courts, which have been’ 


frequently acted on in practice, are overruled by the House of 
Lords.*? 


¢ 
4. Reference to Law Reform Committee Approach 


The whole problem could be solved simply by retaining the 
doctrine of binding precedent, while empowering the House of 
Lords to refer matters to the Law Reform Committee and ensuring 
that all proposals of the Law Reform Committee are, dealt with in 
Parliament within a reasonable time of the publication of the 
Committee’s Report. This, probably, is the most satisfactory 
approach, since it retains the essential distinction between judiciary 
and legislature. Perhaps if Law Reform Committees not only 
reported on the law and made recommendations but also regularly 
submitted draft Bills,™® more speedy reform could be brought 
about. If this approach were not possible, then once again it 
would seem that the next best solution is to abolish stare decisis 
completely. 

No doubt there are some persons who would shake with rage 
and horror at the thought of introducing reform into such an old 
and venerable institution as the House of Lords. However, if one 
remembers that the judicial functions of the House of Lords were 
abolished by the Judicature Act, 1878, but revived before that Act 
came into force, then it does not seem so drastic a measure to 
alter a rule of the spared court. 

If there is no statutory reform of the stare decisis principle in 
the near future, it will be very interesting to watch the judiciary in 
the House of Lords attempting to reach an effective and workable 
compromise between orthodoxy and reform." 


GERALD Dworxm.* 


5t e.g., Johnson v. Newton Fire Eatinguisher Co. [1918] 2 K.B. 11 (G.A.); 
overruled By Lissenden v. C. A. V. Bosch [1940] A.C. 412; Chandler v. 
Webster [1904] 1 K.B. 493 (C.A.); overruled by Ftbrosa v. Fairbairn [1948] 
A.C. 82, esp. 44, 68 and 72-73; Hyams v. Stuart King [1908] 2 K.B. 696 
(C.A.); overruled by Hill v. Williom Hill [1049] A.C. 680. For recent 
comments on this problem see Ehndene Estates Ltd. v. White [1960] A.O. 
628, 641, and Ross-Smsth v. Ross-Smsth [1962] 2 W.L.R. 888 where the court 
was divided on whether to overrule the century-old decision of Simontn ev. 
Mallac (1860) 2 Sw. & Tr. 67. See Lord Reid at p. 899, Lord Cohen at pp. 
408-404 and Lord Morris at p. 415, See also Henderson v. Folkestone W ater- 
works Company (1885) 1 T.L.R. 829. 

58 This policy appears to be working very successfully with the Criminal Law 
Revision Committee. The First Report (1059, Omnd. 835) produced the 
Indecency with Children Act, 1960, which adopted in toto the draft Bill (but 
also in s. 2 dealt with another matter which had not been referred to the 
Committee); the Second Report (1960, Cmnd. 1187) produced the Suicide Act, 
1961, which also adopted in toto the draft Bill presented by the’ Committes. 

°? I should like to th my colleagues at the London School of Economics for 
the many discus$ions om this topic, and in particular Mr. A. L. Diamond fog 
lus vey pxtensive discussions and assistance. 

* tine Lecturet in Law, London Sch@ol of Economics, | ¥ 
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CIVIL AND, CRIMINAL CONTEMPTS OF 
: COURT 


INTRODUCTORY 


Wir the coming into force of the Administration of Justice Act, 
1960,* on receiving the Royal Assent,’ there have been considerable 
amendments in the law of contempt of court (inter alia), 
incorporating”those reforms which were most generally urged.* 

It seems, however, that an essential classification problem— 
untouched by the new Act—is perhaps worth commenting on. 
Among the various ways which have been suggested of classifying 
contempt of court the civil-criminal mode appears to be the 
prevailing one.* The observations which follow deal with the 
importance of the distinction and some of its effects. 


I. Tae IMPORTANCE OF THE DISTINCTION 


The necessity of maintaining a clear-cut distinction between the 
two kinds of contempt has often been emphasised. The reason 
behind it is mainly that the person against whom contempt pro- 
ceedings have been commenced should not be left in doubt, but 
be informed which is the contempt he is charged with, whether 
civil or criminal, since it might result in significant differences in 
regard to the following matters: (1) rules of appeal; (2) privilege 
from arrest; (8) power to pardon; (4) punislfment and execution; 
(5) rules of evidence and procedure; (6) settlement of the dispute; 
(7) discharge or release upon compliance. 

It is now proposed to consider how the civil-criminal 
distinction manifests itself in these matters. 


1. Rules of Appeal 


The new Act provides for the first time a general right of appeal 
in cases of contempt of court, both civil and criminal, whereas 
according to the former law there was no appeal against any 


18 &9 Eliz. 9, o. 6b. 

2 On October 27, 1960. 

2 Mainly in regard to the question of a appeals in contempts of court (see s. 13 
of the new Act) and the defence of bona fide publication or tien 
of maternal which amounts to a contempt (see s. 11 of the Act), mitiga 
the severity of the law as laid down in R. v. Odhams Press, Lid. eee 
1 Q.B. 78 and R. v. Griffith [1957] 2 Q.B. 192. See The Report on 
Contempt of Court prepared by ‘' Justice '’ (the British Section of the Inter- 
be Commission of Jurists), 1959 (hereinafter ‘‘ The Report’ ‘). 

, Prof. A. L. Goodhart, ‘‘ Newspapers and Contempt of Court in English 
“Ee " (1986) 48 H.L.R. 885; The Report at p. 4. Bee also the debate on 
the Bull for the Administration of Justice Aot, 1960, Hansard, Vol. 2229 

© No. 69. col. 2512 
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decision or punishment for a criminal contempt. The coufts : 
might nevertheless still be faced with the problem of classification,. ° 
because different rules of appeal apply for civil and criminal 
contempts of court. However, the effect of deciding that a par- 
ticular case of contempt is criminal will no lenger impose such 4 
heavy responsibility upon the courts.” 


2. Privilege from Arrest 


The privilege of being immune from arrest also falls within the 
law of contempt. Members of Parliament, witnesses on their way 
to or from courts of justice, and solicitors or barristers attending 
court in discharge of their functions, may rely’ on this privilege. 
They are protected from any civil, but not criminal, contempt of 
court proceedings.® 


8. Power to Pardon 


One of the prerogative rights is the power of the Crown to grant 
pardons. This power is exercised in respect of criminal contempts 
only.® ‘*It is necessary that the distinction between these two 
classes of contempt should be clearly defined, that there may be 
no doubt as to the cases in which the Crown may properly grant a 
pardon.” 7° 

In attempting to frame a definition of crime, Kenny,” after 
havjng rejected seven proposals, concludes that the real difference 
between civil and criminal law is to be found in the prerogative 
of pardon. His defirfition is: 


** Crimes are wrongs whose sanction is punitive and is in no 
way remissible by any private person, but is remissible by the 
Crown alone, if remissible at all.’ 12 


O'Shea v. O'Shea and Parnell (1890) 15 P.D. 59 (C.A.). Criminal Appeal Act, 

1907, s. 8; Supreme Court of Judicature (Consolidation) Act, 1925, s. 81 (1) 

(a). See also Oswald's Contempt of Court, 8rd ed., p. 229; Re Hastings 

(No. 8) [1989] Ch. 368. 

Bee Scott v. Scott [1913] A.C. 417 at pp. 486-487, per Lord Shaw of Dun- 

fermline. ee also The nape p. 36. 

This was laid down in Wellesley v. The Duke of Beaufort (1881) 2 Russ. & 

M. 689; 39 E.R. 588, one of the leading cases in classifying contempts. 

In the Matter of a Special Reference Tomi the Bahama Islands [1898] A.C. 

188 (P.C.). The non-interference of the King when it might injure any private 

interest has been expressed by Lord Coke: ‘' By the ancient and constant 

rule of law, ‘non potuerit rex gratian facere cum injuria et damno aliorum 

qaod autem alienum est dare non potest per suam grafiam’’’: 8 Coke’s 

natitutes 286. 

10 Fox, '' Eccentricities of the Law of Contempt of Court” (1920) 36 L.Q.R. 
804 at p. 899. See also Re Nenti, 117 Fed. Reports 448. 

11 Outlines of Criminal Law, 16th ed., Appendix I, ‘‘ The Nature of Orime,” 
p. 580. 

12 Kenny, op. oit. at p. 580. Bee also mfra, pp. 187-188. According tô Winfield’s 
modifications, '' sanction "’ should be replaced by ‘* punishment ” and “ par- 

donable 'è instead of ‘* remissible.'’s This was done by J. W. O. Turnę in his 

Note tg Appendix I, supra, at p. 547. 
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. X 4, Punishment and Egecution 


*The sole punishment for ciyil contempt is imprisonment, while in 
criminal cases the court has a power to fine as well.” 
e There are other features peculiar to criminal contempts: 
e (1) The officer eecuting the process of arrest under attachment 
or upon committal may, after due notice, break open an outer 
_ door, and may perhaps even execute the process on a Sunday.” 
(2) An order discharging a person imprisoned by attachment 
or by an order of committal may be made conditional on the 
payment of costs.1% - 
(8) The writ of sequestration, though a process of contempt in 
$ its nature, is a form of civil execution and is not applicable to 
* criminal contempt: 30 


5. Rules of Evidence and Procedure 


The answer to the question what principles of evidence and pro- 
cedure are applicable in a case of contempt may depend on the 
civil-criminal distinction. But it seems that the courts have not, 
as yet, given a direct statement on this matter. Thus it is 
uncertain whether proceedings for criminal contempts are strictly 
bound by those rules of evidence peculiar to criminal cases 
generally,® e.g., that the rules cannot be waived,!® or that the 
standard of proof is higher than in civil cases.?° 

On the other hand, bearing in mind the oft-expressed view that 
contempt proceedings are quasi-criminal or even that all conteņpts 
of court are criminal in nature,” one might expect that the rules of 
evidence governing criminal cases should also*operate in the cases 
of “ so-called ” civil contempt. 

A similar view has been recently expressed in a Note in the 
Harvard Law Review.** The writer, although not overlooking the 
remedial character of the civil contempt sanction, draws attention 
to several aspects which appear to lend strong support to the 


13 Fox, The History of Contempt of Court (1927) at p. 2. The Report recom- 
mends that the court be empowered to fine in cases of civil contedipt; see p. 23. 
14 Harvey v. Harvey (1884) 26 Ch.D. 644. 
15 Oswald, op. cit. p. 261. 16 Ibid. p. 225. 
17 Apart from the special rules in regard to affidavits, personal service in 
oer of execution and a few oi ors. See Halsbury, Laws of England, 
rd ed., Vol. 8, pp. 86-40. See also The Report, pp. 28- 
* 18 Bee, eg., Phipson on Evidence, 9th ed., pp. B10; okes, oe Introduction to 
Evidence, 2nd ed., pp. 14-15; Cross on "Hvidence, p. 2, note 4. 


19 See Dr. G. Williams, “ The Definition of Crime ” (19865) 8 C.L.P. 107. 
20 In an American case, Gompers vV. Bucks Stove & Rango Co., 221 U.S. 418 
(1911), it has been said (at p. 444): . . it is certain that in ‘proceedings for 


onminal contempt, the defendant is presumed to be innocent; he must be 
proved to be guilty beyond a reasonable doubt.” See also a Comment, 
ao a Criminal Contempt in the Federal Courts ° (1947) 57 Yale L.J. 
83 at p. p6 

21 e.g., Moskovitz, “ > ee rH of Injunction Civil and Criminal (1043) 43 
CoL L.R. 780 at pp. 788-7 See also aa: -Gen. y Kissgne (1893) 82 L.R 

e Ir. 2380 (C.A), pus P porter M.R. 

22 “ Procedures for Trying Contempts in Federal Courts (1959) 73 i L. R 853. 
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application of criminal procedural safeguards, to civil contempt. 
His main reasons are: 

(a) The sanctions exercised in civil contempts (imprisonment 
only in England ** and the alternative fine payable to the state in 
the United States) are “the traditional nfethods of punishing 
criminals.” %4 


(b) A non-compliance with a judgment, and similarly any, 


criminal behaviour, is an infringement of a state’s authority and 
socially condemned by the public at large. ; 

(c) Even in the United States, where the right to be discharged 
upon compliance is a settled rule,” “.. . it should not be over- 
looked, however, that the defendant’s dilemma immediately 
following the issuance of a contempt order can be very serious. 
Thus the procedure whereby this situation may be produced seems 
of major importance.’ 76 

(d) Although the sanction compelling obedience in civil con- 
tempts is primarily prospective, “f the matter at issue is not the 
defendant’s future activity but his past conduct. ... Thus a 
civil contempt order, like a criminal conviction, embodies a 
condemnation of the defendant’s past conduct.” 37 

(e) In determining the extent of the coercive sanction, ‘f there 
is no necessary correlation between the severity of the burden 
imposed on the defendant”? and “the cost of making the 
complainant whole.” 7° 

() Since it is not quite certain whether the sanction imposed 
wilt really attain its aim, “‘ once the defendant has decided to 
undergo the penalty rather than obey, the likelihood of effective 
coercion becomes increasingly small and the accumulation of penal- 
ties may assume an excessively vindictive character.” One 
example given is the case of a witness who refused to answer 
certain questions and was consequently sentenced to nine years’ 
coercive imprisonment.?® 

(g) A committal order in contempt “‘ is analogous to a penal 
statute in that it attempts to evaluate the quantum of state power 
necessary to coerce obedience or to deter disobedience of the 
law... .?? 3° 


6. Settlement of the Dispute 


The legal consequences of a settlement of the dispute which gæve 
rise to the contempt proceedings constitute another important 


33 Bee p. 181. 

24 73 HOR. at p. 855. In Seaman v. Burley [1896] 2 Q.B. 844 the court took 
the view that it was a judgment in ‘'a criminal cause or matter" and 
therefore no ae lay (before the new Act) because the proceedings might 
be terminated imprisonment of the person in default. But compare 
Seldon v. Wilde Toit 1 K.B. 701. 


a5 Beo tnfra, Pp. 184-1865. 26 13 HLR. at p. 856. 


27 Ibid ig 8 Ibid? 
29 Ibid, at. 358, the text and note 3g 80 Ibid, b pp. 357-858. 
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.° point of distinction. This is one aspect of the “‘ master of the 
“proceedings ” rule.** It is .well known that in general the power 
of final control over criminal proceedings is in the Hands of the 
Crown (or the state) even when the sole victim of the crime had 
himself commenced the prosecution. And no settlement which he 
may make with the accused will afford the latter any legal 
immunity, while, according to the rules of civil procedure, the 
party usually has an absolute legal power of settling the matter, 
either before or after he has started proceedings, and the Sovereign 
has usually no power to intervene.*? 


Seaward v. Paterson ® may perhaps be cited as an indirect 


authority for the proposition that the “‘ master of the proceedings ”’ 
rule is applicable to contempt of court. In effect this case decided 
that the court has undoubted jurisdiction to commit, not only a 
party to the proceedings or the injunction, but also a “ stranger ”’ 
who, knowing of the injunction, aids and abets a defendant in 
committing a breach thereof. One of the differences between the 
party and the stranger was pointed out by Lindley L.J. as 
follows: 


‘©... In the one case [a party] the person who is interested 
in enforcing the order enforces it for his own benefit; in the 
other case [a stranger] if the order of the court has been 
contumaciously set at naught, the offender cannot square it 
with the person who has obtained the order and save himself 
from the consequences of his act.” ** 

e 


But the authority is doubtful for several reasons: 
(1) There is a diversity of opinion about fhe question whether 


the view taken by the Court of Appeal in this case was that this 
kind of contempt committed by a “‘ stranger ” is to be regarded as 
criminal.?5 


31 See Dr. G. Williams’ article (note 19). 
82 R. v. Wood (1881) 110 E.R. 240 (8 B. & Ad. 657). Moreover, ‘‘ to uphold s 


civil contempt proceeding despite the reversal of the injunction would be to 
ve the plaintiff a remedy not for a mght but for a wrong{’: Moskovits 
supra, note 21) at p. 809. 


33 [1897] 1 Ch. 545. 84 At p. 556; italics added. 
86 The dissenters rely on Scott v. Scott [1918] A.O. 417, where Lord Atkinson 


expresses the view that Seaward v. Paterson does not determine that the 
stranger's disobedience is criminal ‘'. . . neither on the hearing before 
North J., nor ın the Court of Appeal was it ever suggested that Murray's 
the stranger's] contempt of court was a criminal contempt of court" (p. 
58). Besides while it 18 true that the motives behind a demand for the 
committal of a stranger are different to those for the committal of a party, 
as indicated in Seatwoard v. Paterson, that ‘‘conld not change the nature of 
the offence "' and ‘‘1¢ is difficult to conceive that a judge of Lord Lindley’s 
well known knowledge, ability and acuteness of mind would have gone 
through this long analysis of the subject without ever suggesting that either, 
or both, cf the kinds of contempt of court with which he dealt, was neces- 
sarily criminal, if he had so regarded it '' (p. 469). See also Halsbury, Laws 
of agiend. 8rd ed., Vol. 8, p. 2, note (b) and p. 21. On the other hand, 
both Oswald (op. cit. at p. 106) and Fox (the book op, cit. at pp. 44-46)» 
classify ıt as dimin al. See also Fisclfer, ‘ Civif and Criminal? Aspects of 
Contempt of Court '' (1956) 34 Can.B.R. 121 at pp. 127-129. , oe 
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(2) Assuming that it should be regarded as criminal, the, *. 


opinion of Lindley L.J. on this point-was obiter.. 

(8) Furthermore, it hardly seems justifiable to conclude, on the 
authority of Seaward’s case only, that in all criminal contempts 
the private settlement of the controversy has no effect on tht 
proceedings, whereas in civil contempt it does. 

However, Canadian and American opinions support the view. 
which emerges, by implication, from the dictum of Lindley L.J. 

In Pojé’s case** “ the court disregarded a settlement reached 
between the contemnor and his opponent and affirmed a judgment 
holding the party enjoined and his accomplices equally guilty of 
criminal contempt.’’ * This case is notable because from the facts 
two civil elements at least can be gathered: first, it started as a 
civil action, when an interim injunction was obtained restraining 
the defendant from picketing. Secondly, the contempt proceedings 
were instituted by the plaintiff and not by the Attorney-General. 
On the return of the motion to attach the defendant and his 
associates, a memorandum of settlement was produced before thé 
court. Nevertheless, the court proceeded ea mero motu. Sidney- 
Smith J.A.** puts the matter thus: 


“ Are we to be told that after a party has defied a court, the 
court can still do nothing because the other party is willing to 
swallow the contempt? Nothing short of the clearest autho- 
tity would convince me that that is the law; and there is no 
such authority and no such law.” 3° 


. 
A similar opinion has been taken by the Supreme Court of the 
United States in Gompers v. Buck Stove & Range Co.*° 


7%. Discharge or Release Upon Compliance 


Civil contempt is fundamentally characterised by the remedial (as 
opposed to the punitive) aim of the proceedings. The purpose of 


38 Pojé v. Att.-Gen, of B.C. [1958] C.L.R. 516 (Supreme Court of Canada). 
Can. Transport v. Alsbury (1962) 7 W.W.R. 40 18 the same case in tha 
lower instance, the Court of Appeal of B.C. 

87 Bee Fischer, op. cit. at p. 128. 

88 One of the judges of the Court of Appeal whose opinion was affirmed by the 
Supreme Court of Canada. 

89 Can. Transport v. Alsbury, op. cit. at p. 75. 

40 901 U.S. 418 (1911). During the hearing of the appeal in the Federal 

Supreme Court, the parties settled their differences. Mr. Justice Lamar, 

who delivered the opinion of the court, said on this pomt (on p. 451): 

“ When the main case was settled, every proceeding whioh. was dependent on 

it, or part of it, was also necessarily settled—of course without prejudice to 

the power and right of the court to punish for contempt by proper proceed- 
ings.... If this had been a separate and independent proceeding st law for 
criminal contempt, to vindicate the authonty of the court, with the public on 
ons side and the defendants on the other, it could not in any way have been 
affected by any settlement which the parties to the equity cause made in their 
private litigation. ... When the mam cause was termmated by a settlement 
of all differences between the paries, the complamant dl not reqyre, ang 
was not entitled to any compensation or relief of any other character. See 
also,the Comrfent (supra, note 20) atep. 97. . 
e 
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„the sanction is to*compel obedience rather than to punish the 
contemnor.*? Consequently if and when the defendant-prisoner 
complies with the order he should be discharged from custody. 
This aspect is freqyently expressed in the United States by the 
observation that in civil contempt the defendants “ carry the keys 
of their prison in their own pockets.” * There, when the contempt 

. is purged—by performing the act required, by undoing or reversing 
the acts constituting the contempt or by making reparation to the 
injured party—the defendant is entitled to have the contempt 
order vacated.“ 

Is the English contemnor entitled to the same right? If the 
answer is in the affirmative, it is another substantial reason for 
the need for greater clarity of definition. 

The sentence in both civil and criminal contempt may be one of 
imprisonment without any term being fixed. This is more often 
the case in civil contempts.* The usual orders for committals or 
attachments in non-criminal cases include no limit to the period of 
imprisonment.*® Purging contempt by compliance is only one of 
many recognised grounds ** which may support an application for 
discharge. This application should not, as a rule, be made ew 
parte.*7 If the term of imprisonment is prescribed by, or may be 


41 Bee, e.g., Oswald, op. cit., p. 8; Fox, the book, op. cit., p. 1; Wellesley v. 
The Duke of Beaufort (supra, note 8) 89 E.R. 588 at p. 548; Re Preston 
(1888) 11 Q.B.D. 545 at p. 552. 

42 Re Nevitt, 117 Fed. Reports 448 at p. 461. In the Comment (supra, note 20) 
at p. LOL, the writer remarks (in note 102): ‘‘ Judge Sanborn in hie* oft- 
quoted decision ın Re Nevité is usually given credit for conceiving this meta- 
phor which has bedevilled the law of contempt afid influenced the almost 
universal classification of coercive relief as a civil remedy. . . . It was 
actually borrowed, however, from a Pennsylvania decision, Passmore Willram- 
son's Case, 26 Pa. 9. 24 (1855) where it served to describe a penalty deliber- 
ately clasmfied as cmminal . . .'’ The ‘‘metaphor’' has aleo been 
“advanced as a reason '’ why procedural safeguards are ‘‘ not of substantial 
concern to civil] contempt defendants.” See 67 H..R. 858 at p. 856. 

43 Corpus Juris Secundum, Vol. 17, § 106. In Gompers v. Buck Stove & Range 
Co. (supra, note 40) the court said: ‘‘ He [the defendant] can end the 
sentence and discharge himself at any moment by doing what he had 

A preyionsiy refused to do ™ (p. 442, italics added). 

44 A limited sentence is the rule only— 

in proceedings for attachment before the Divisional Court of the Queen's 

Bench Division; 

in cases of committal for criminal contempt in the common law courts; 

in the case of special contempts in the Chancery Division. 
eIn the case of contempts within s. 4 of the Debtors Act, 1869 (80 & 31 
Vict. c. 62) the contemnor cannot be kept in prison for longer than one year. 
In any other case, the contemnor is subject to an unlimited sentence. See 
Oswald, op. ct., Chap. XV; Halsbury, Laws of England, 8rd ed., Vol. 8, 
pp. 40-41. It is noteworthy that even the Committee of ‘ Justice ' has been 
in favour of the continuation of the unlimited sentence. See The Report, pp. 
24.25. ‘“ .. . the commitment for civil contempt cannot be for a fixed term, 
because then the defendant would have no incentive to comply with the order 
contemned, and therefore the commitment would not serve a remedial pur- 

oge °: Moskovitz (supra, note 21) at pp. 
45 Bee, e.g., 7 Hney. Court Forms, pp. 29, 87. 
4° Other possible grounds: an ir arity in the proseedings’ privilege, want of 


means, suffiment duration of imprisonment. Per 


47 Oswald, op. tst., p- 264. e . s 
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e 
gathered from, the writ of attachment or warramt of committal, the °, 
gaoler is bound to discharge the prisoner at the expiratién of that* 
term,“ but fn any other case an application for discharge must be 
made to the court by the prisoner or someone on his behalf.*® 

What seems to emerge from all these provisions is that the 
court is vested with a discretionary power to release or not to 
release. 2 

However, certain authorities might lead one to conclude that 
the defendant is entitled to be released, as of right, when he obeys 
the order of court, a thing which also appears to be a reasonable 
inference from the very nature of contempt in procedure (or civil 
contempt). Since the imprisonment in civil contempts is not 
inflicted as a punishment but is intended to be remedial, by 
coercing the defendant to obey, the meaning of the decree in such 
cases is, in fact, that the defendant should stand committed unless 
and until he fulfils the wishes of the court. Once he clears his 
contempt by complying with the judgment, he should be entitled 
to his immediate release ew debito justitiae. 

In Re Freston,®° one of the most important authorities on the 
civil-criminal contempt problem, the Court of Appeal decided that 
disobedience by a solicitor to an order made against him as an 
officer of the court is not a contempt of a civil nature and therefore 
no privilege from arrest can be claimed.” Brett M.R. says, 
inter alia **: 

“ Tt has been argued that the order of Denman J. was not 
unitive . . . because after Freston was attached and arrested 
e would be released as a matter of course upon compliance 

with the order. I am not convinced that this argument is 
correct. I do not think that a solicitor would be entitled to be 
released ex debito justitiae upon doing the acts commanded or 
upon ceasing to do the acts forbidden, as the case may be; he 
must apply to the court for an order to release him, and the 
court must order the process to be released; and whether or 
not it is customary to order the solicitor to be released from 
imprisanment as a matter of course, the court can always 
order the solicitor to pay the costs of the application; but the 
court could not make such an order, if he could claim to be 
released as a matter of right.” 


48 ie v. Rose (1869) L.R. 4 Q.B. 486; Broke v. Edwards (1882) 21 Oh.D. . 


49 Bee Contempt of Court Act, 1880 (11 Geo. 4 & 1 Will. 4, c. 86) s. 15, rr. 17, 
18 and s. 17. This Act together with 5 Edw, 8 (Unlawful Attachment) 1881, 
the Contempt of Court Act, 1832 (2 & 8 Will. 4, c. b8) and the Court of 
enaner Act, 1860 (28 & 24 Vict. c. 149) appear to be the only statutes 
(apart from the new Act) which deal with the subject and are aimed at 
securing the discharge of prisonera committed for contempt in the Court of 
Chancery. But it seems that the provisions of these Acts are more of a 
declaratory nature, without adding to the inherent jurisdiction of the court. 
The power to commit necessarily implies a power to discharge. See Halsbury, 

° Statutes of England, Ing ed., Vol, 4, p. 648 et seq. 


so (1883) 11° Q.B.D. 645 (G.A,). 51°8ee pp. 180 supra? 

52 (1888) °° Q.BsD. 645 at pp. 564-855, . 

° ? . 
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It seems clear fym the judgment that any person, other than a 
solicitor ‘(or apparently anybody else who is in a fiduciary 
capacity) is entitled to be released ex debito justitiae upon com- 
pliance with the order. Brett M.R. does not call in question the 
presumption implied in this argument that, were it a purely civil 
case of contempt, the automatic right to be released would not be 
doubted. 

This point is even more strongly emphasised by Fry L.J.*: 

“*. . . if the attachment were mere process, Freston could 
obtain his discharge ew debito justitiae on showing that he had 
performed what was required by the master’s order; I do not 
think that he could have done so in the present case; the court 
would have had a jurisdiction to exercise its discretion and to 
punish him further.” 


On this matter, Re Freston has been cited frequently with 
approval.°* 


I. Tar DEFINITION or CRIME AND CONTEMPT or Court 


In view of the important matters in which the classification into 
civil and criminal contempt of court plays a decisive role, the need 
for a clear criterion for this distinction is only too obvious. As the 
classification originates in the division of civil and criminal law in 
general, one might naturally refer to the tests which have been 
suggested to distinguish criminal from civil law. 

The various attempts to reach such tests demonstrate how 
hard an operation of this kind is apt to be.” Kenny, as mentioned 
earlier," analysed eight definitions of crime but rejected all save 
one. His own proposal ** has been challenged on many grounds. 


83 Ibid. at p. 657. 

öt e.g., Re Armstrong, ex p. Lindsay [1802] 1 Q.B. 327 (refusal of witness to 
submit to examination): ©. . . I think that any imprsonment ordered in 
the present case would be by way of civil process and would determine ez 
debito justitice as soon as the person committed yielded obedience to the 
order of the court and paid the costs" (at pp. 320-880). Seldon v. Wilde 

* [1911] 1 K.B. 701 (Action to enforce a solimtor to pay costs of motion for 
attachment because of his default in delivery of bill of costs): ‘'. . . In my 
judgment the true view is that where, ag in Re Freston, the order for 
attachment has been made, under which the solicitor may be imprisoned and 
cannot claim release ex debtto justittae upon doing the acts commanded the 
, disciplinary cess has ceased to be merely civil . . .’’ (at p. 711). Re 
Hunt [1950] 2 Q.B. 69 (a lhgant was arrested m court for contempt; 
whether entitled to clazm privilege from arrest): ‘The committal was a 
pumshment for that disobedience and not merely, as the applicant asserts, 
an inducement to him to comply with the order, and he could not by comply- 
ing with the order, claum to be released at once ex debito justitrae " fat p. 78). 

35 The outcome, ın the view of Mr. Seton Pollock (sea infra, note 61) is “a 
thoroughly disappointing anti-chmax’’ though it has been done " with much 


learning and great ingenuity.’ ‘‘.. . the definition of @ crime has aroused 
the usual spate of controversies connected with any attempt to define a legal 
concept .. ."": Friedmann, Law in a Changing Soovety (1959), p. 165. See 
infra, note 69. ` 7 A e 
% Supré p. 180. ° ® 
57 Ibid. . Py . eae 
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e 
First, that it leads to “a circular explanation, for we.must say . 


that crime is that which the Crown alone can pardon and that alb 
that the Crown can pardon is crime.” °. Secondly, the whole law 
of procedure, and not one item only, should be used in aid of the 
task of classification. Thirdly, “‘ This test tell§ you whether an act 
is a crime only if you already know whether the sanction is remis- 
sible by the Crown. Almost always, however, the latter has to be 
deduced from the former, instead of vice versa, Thus Kenny’ 
defines ignotum per ignotius.’’ °° 

We have previously adverted to Winfield’s modifications of 
Kenny’s definition.” 

Mr. Seton Pollock ® attacks it from another aspect. While 
agreeing with Kenny and his source John Austin,® ‘* that it is 
society’s responsibility for, and control over, the sanction that 
affords the true basis for the distinctive character of a crime at 
law,” * he does not accept the notion that the power to remit 
sentence or to pardon should be taken as the decisive mark, 
because this is the exceptional rather than the normal case.“ The 
object of prosecuting a man is certainly not to let him off. Thus 
Kenny’s suggestion ‘f leads one to suspect that the cart has, some- 
how, been put before the horse . . . and when it was observed that 
the abrogation of the prerogative of mercy would according to this 
definition, mean the abolition of crime itself, the absurdity became 
patent.” as 

After rejecting all possibilities of finding a material or intrinsic 
defmition of crime, Dr. G. Wiliams puts forward the folowing 
formal or extrinsic definition : 

“ A crime is an act capable of being followed by criminal 
proceedings, having a criminal outcome, and a proceeding or 
its outcome is criminal if it has certain characteristics which 
mark it as criminal.” °° 


In reply to the objection which might be raised to his defini- 
tion, that it is circular, he says that if one looks at the rules of 
procedure—sbut at the whole law of procedure and not to a part of 
it only—which have been fixed either by the legislature or by 
precedents, one can easily see with which kind of pe one 
is confronted.® 


58 Turner's Note, Outlines of Criminal Lato (Kenny) op. cit. at p. 547. . 
59 Williams, ee Definition of Crme,’’ supra, note 19, at p. 129. 
60 Supra, note 12 
61 In hs article ‘ The Distinguishing Mark of Crime "’ (1959) 22 M.L.R. 406. 
62 See Austin, Lectures on Jurisprudence, Lect, XXVII (4th ed., pp. 517-518). 
83 Supra, note 61, at p. 498. 
64 ‘ When looking 1 for a needle in a haystack, someone pointe to the shadow it 
casts’: Pollock, supra, note 61 at p. 497. 65 Ibid. at pp. 495-496. 
66 ne ov. (supra, note 19) 8 C.L.P. at p. 180. 
Dr. Wiliams’ article has been recently discussed by: (a) G. Hughes, 
. raha Concept of Crime: An American View * [1959] "Grim UB. pp. 289- 
249, 8310389. (b) P. J.*Fitzgeral@, ‘‘ A Concept of Crime ¥ [1960] Caim. L.a 


pp- ‘267-262. i : ¿ 
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L 
. ‘In the view of Mr. Pollock it is the automatic character of 
° -sexecutionewhich is the true, mark of a crime. His suggestion is: 


* Crimes are wrongs, in respect of which the execution of the 

A court’s judgment thereon is undertaken (subject to any exer- 
e cise of the CroWn’s power to remit) without the Crown being 
moved thereto or deflected thereon, by any other party.’’ 68. °° 


CONCLUSION 


It appears that the difficulties in finding a precise and satisfactory 
criterion have probably led to a tendency to diminish its practical 
value, and to regard the problem as almost entirely theoretical.” 
It is submitted that such an attitude overlooks the highly impor- 
¢ tant practical value of maintaining an efficient test in the domain 
of contempt of court. The several points of difference which have 
been discussed in regard to rules of appeal,” privilege from 
arrest,’? power to pardon,” punishment and execution,” rules of 
evidence and procedure,” settlement of the dispute "* and dis- 
charge upon compliance,” seem to indicate that the distinction 
can hardly be said to have a mere academic importance. 
Furthermore, bearing in mind the fundamental function ful- 
filled by the institution of contempt in the law of procedure,” the 
demand for clarification of distinctions and concepts in this field 


appears to be more than justified. 
Ex.1anu Harnon.* 


68 Op. cit. (supra, note 61) 22 M.L.R. at p. 496. 

se Another suggestion, which is couched in more general terms, and has 
recently bean adopted by Prof. W. Friedmann, (in his book Law in a 
Changing Society (supra, note 55) at pp. 165-166) reads as follows: ‘‘ The 
purpose of penal law is to express a formal social condemnation of forbidden 

* conduct, buttressed by sanctions calculated to prevent tt. ©..." (Bee 
Wechsler, ‘‘ The Criterion of Criminal Responsibility '’ (1055) 22 Un. of 
Chicago L.R. at p. 374). This formulation which has been favourably 
described by Prof. Friedmann (sbid.) as “hardly open to challenge ™ seems 
to be rather closely connected with the notion of crime as a moral wrong 
and a threat to the commumty at large—the very intrinsic elements 

* discussed and rejected by Dr. G. Wiliams in his article ‘‘ The Definition 

of Crime" (supra, note 19) at pp. 116-128. 

10 See Fitzgerald (supra, note 67) at p. 259. 

71 Supra, pp. 179-180. 

74 Supra, p. 180. 

73 Supra, p. 180. 

1 Supra, p. 181. 

15 Supra, pp. 181-182. 

76 Supra, pp. 182-184. 

77 Supra, pp. 184-187. 

78 e.g., in the words of Sir John Fox: ‘The pumshment of contempt is thee 

e 


e basis f all legat procedure...’ (m hes book at*p. 1). 
* M.Jur., Faculty of Law, The Hebrew University, Jerusalem. , ee 
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THE PROTECTION OF PRINGIPLE UNDER 
A CRIMINAL CODE 


THe recent increase of interest in England in reform of the, 


criminal law has brought with it a renewed interest in criminal 
codes. Mr. Calvert has lately drawn attention to the impact of a 
code upon the doctrine of precedent, using as an illustration case- 
law under the Criminal Code of Tasmania. He comes to the con- 
clusion that “‘ the sole justification of codification, if there be any 
at all, is the intricacy of case-law.’’* It is submitted that this is 
not the sole justification. One end which can be better achieved 
through a well-drafted code than by case-law is the preservation of 
general principles. It is proposed in this article to illustrate the 
advantage of a code in this respect by reference to case-law under 
the Criminal Code of Queensland. 

One of the most desirable prerequisites for criminal responsi- 
bility in any civilised country is embodied by the common law in 
the maxim actus non facit reum nisi mens sit rea. It is quite 
inconsistent with the idea of a guilty mind that a man should be 
liable without fault è either for his own act or, a fortiori, for the act 
of another. Yet by developing the modern doctrines of strict and 
vicarious criminal responsibility, through statutory interpretation, 
the judges of the common law jurisdictions have in many cases 
arrived at just thateresult. It is submitted that this development 
would not have taken place had the general principles of criminal 
responsibility in these jurisdictions been protected by a well-drawn 
code. 

Queensland has such a code. In it the requirement of fault is 
stated in the clearest terms and applied to all offences under the 
law of Queensland. The relevant sections are 28 and 24, which so 
far as they affect strict responsibility run as follows: 


Section 28: “ Subject to the express provisions of this 
Code relating to negligent acts and omissions, a person is not 
criminally responsible for an act or omission which occurs 


independently of the exercise of his will, or for an event which A 


oceurs by accident.” 


Section 24: “ A person who does or omits to do an act 
under an honest and reasonable, but mistaken, belief in the 
existence of any state of things is not criminally responsible 
for the act or omission to any greater extent than if the, real 
state of things had been such as he believed to exist. 


e 1 (1959) 22 M.L.R. 621. 


2 Tbtd., 688. ad . .. . ° 
3 i.e. , without jmtention, recklessness, | or negligence on his past. 
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‘The operation of this rule may be excluded by the 
express or implied provisions of the law relating to the 
subject.” 

These sections fgrm part of Chapter V of the Code, which is 
éxpressly applied by section 86 “ to all persons charged with any 
offence against the Statute Law of Queensland.” The importance 

. of section 86 is that it prevents any argument that sections 28 and 
24 were intended to apply only to offences under the Code. It is 
quite clear that, even when dealing with the most minor statutory 
offence, the court must start from the position that sections 28 and 
24 apply unless in the statute before them there are words amount- 
ing to a repeal pro tanto of section 86. As will be seen, the 
significance of section 86 was not fully appreciated in Queensland 
for many years after its enactment,‘ but this is no longer true. 

The relationship between sections 28 and 24 is indicated by the 
opening words of the former, * Subject to the express provisions 
of this Code relating to negligent acts and omissions. ...’? Section 
24 is such an express provision relating to negligence, for an 
unreasonable mistake is a negligent mistake, a mistake which 
would not have been made by a reasonable man in the circum- 
stances. Therefore section 28 does not exclude responsibility for 
negligence, but it does exclude responsibility for conduct which 
does not amount even to negligence, i.e., strict responsibility. It 
is convenient from this point to examine the development of the 
law under these two sections separately. 


SECTION 28 s 


There has been judicial disagreement whether this section is iden- 


tical with the common law or enacts a different rule,” It is ; 


immaterial which view one takes, for it is clear that in construing 
section 28 no reliance is to be placed on common law authorities 
on the doctrine of mens rea.® 


ef The Code came into force on January 1, 1901 (the same*day as the 
Constitution of Australia): Cnminal Code Act, 1800, s. 2. 

5 For the common law, Chubb J. in Walker v. ‘Chapman [1904] 8t.R.Qd. 830, 
884, and Webb C.J. in Callaghan [1942] 8t.R.Qd. 40, 48-44. Compare the 
remarks of the draftsman of the Code, Sir Samuel Griffith, in his letter of 
October 29, 1897, which accompanied the first draft; and his later comments 
ein Hardgrave’ v. The King (1006) 4 C.L.R. 989, 287. Cf. Dixon J. in 
Thomas v. The King (1087) 59 O.L.R. 279, 805-808, on claim of right and 
mistake (es. 22 and 24 of the Code). Against the common law, Cooper C.J. 
and Lukin J. in Thomas v. McHather [1920] 8t.R.Qd. 166, 114-115; snd 
Philp J. in Anderson v. Nystrom [1941] St.R.Qd. 66, 69, and Callaghan, 
above, at p. 50. In Scarth [1945] St.R.Qd. 88, 52, Philp T. is reported as 
saying the exact contrary to what he says elsewhere, but it is clear from 
the context that he was referring there only to the judge's duty in summing 
up in the particular case, which was not affected by any difference between 
B. 28 and the common law. 


6 The Code is made exclusive by s. 2 of the Criminal Code Act, 1899, where-, 


e under, it is “the law of Queensland with respeet to the sevegal matters 
' therein dealt with.'’ For jndicial pronouncements to the samg affect see 
Widgee Shir Coungil v. Bonney (1 A C.L.R. 977, 981-082; Thomas v. 
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(i) Strict Responsibility ° 5 : 
It has never been doubted that section 28 has the effect of requir- 
ing knowledge of all the elements of the offence on the part of the 
defendant. Thus it was early decided that én a charge of being 
found in possession of the skin of an animal reasonably suspected 
of being stolen, contrary to section 446 of the Code, the prosecu- 
tion had to prove knowledge by the defendant that the skin was‘ 
among his possessions. Mere proof that the skin was found among 
his possessions was not enough.” The same principle was extended 
to offences of possession under statutes other than the code in a 
series of opium cases. The clearest example is Lawrence v. Lake è 
where D was charged with “ unlawfully ’? having opium in his 
possession contrary to the Aboriginals Protection and Restriction 
of the Sale of Opium Act, 1897, s. 22. Shand J. held that the 
offence charged involved, 


“a knowledge of all the facts constituting the offence, and 
that a man who was ignorant that a parcel in his possession 
contained opium would be protected by the provisions of 
section 28 of the Criminal Code.” 


In that case his Honour held that this conclusion followed from 
the use of the word “ unlawfully ” in the statute, but this was not 
necessary for the decision. The offence was charged under a 
statute enacted in 1897. It has already been pointed out that by 
section 86 of the Code, which came into force on the first day of 
1901, section 28 was applied “ to all persons charged with any 
offence under the eStatute Law of Queensland.’ Therefore, 
although there was nothing to prevent the legislature restricting the 
operation of section 86 in its application to statutes enacted after 
the Criminal Code,® there could be no doubt that section 28 applied 
in Lawrence v. Lake, regardless of the word “ unlawfully.” Shand 
J.’s reasoning in this respect is perhaps the first example among 
many of the general failure to appreciate the effect of the Criminal 
Code for about two decades after it came into force.’ 


McKather [1920] 8t.R.Qd. 166, 174-175; Anderson v. Nystrom [1941] 
8t.R.Qd. 56, 69. 

t This was held in Crudginton v. Cooney [1902] St.R.Qd. 176, without refer- 
ence to the Code, but in the following year in Molloy v. Hallam [1908] 


8t.R.Qd. 282, the requirement of proof of knowledge was based squarely » 


on s. 23. 
[1921] Q.W.N. 80. See also Aitkin [1942] St.R.Qd. 67, where the require- 
ment of knowledge was assumed sub silentio. Opium offences also arose 
under Commonwealth legislation, as in Macarthur v. Hing [1909] St.R.Qd. 
179, and the confusing case of Walker v. Chapman (note 5 above). 
9 os Anderson v. Nystrom [1041] Bt.R.Qd. 66, 70-71, per Philp J., and 
unt v. Maloney [1959] Qd.R. 164, 184, per Mack J., on the same point in 
relation to s. 24. 
10 The tide began to turn with Thomas v. MoHather [1920] St.R.Qd. 66, the 
e judgments in which are examined in detail below in connection with s. 24. 
A notable exception td the general unawareness was the draftaman of the 
Codes Big Samuel Gniffith, but even he failed to perceive all fhe implications. 
See*the discussion of Widgee Shire Counc v. Bonney (1907) 4 C.L.R. 977, 
e 
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° 
“A decision of thg High Court of Australia illustrating the effect 
“of sections 28 is Widgee Shire Council v. Bonney. D had been 
charged with an offence against a by-law designed to prevent 
damage to the drainage gutters of roads by driving vehicles on 
them. The enabling statute was the Divisional Boards Act, 1887. 
The only question before the High Court was whether the by-law 
was valid. One objection made was that the by-law purported to 
“prohibit an act absolutely, without reference to mens rea, and 
therefore could not be lawful as dispensing with a fundamental 
prerequisite for criminal liability. Griffith C.J. disposed of the 
objection ** in a well-known dictum: 

** So far as this last objection is concerned it may be dismissed 
with the observation that under the criminal law of Queens- 
land, as defined in the Criminal Code, it is never necessary to 
have recourse to the old doctrine of mens rea, the exact mean- 
ing of which bas been’ the subject of much discussion. The 
test now to be applied is whether this prohibited act was, or 
was not, done accidentally or independently of the exercise of 

the will of the accused person (section 28).”’ 


His Honour did not enlarge on this reasoning, which as it stands 
is manifestly incomplete, for the respondent could have replied 
that the by-law was invalid because it purported to dispense with 
section 28, instead of because it purported to dispense with mens 
rea. The true answer to the objection was that since, by section 
86 of the Code, section 28 had to be read into the enabling statute, 
and therefore into the by-law, the statement that the by-law pur- 
ported to dispense with guilty knowledge was wrong at the outset. 
But the importance of the case in this context is that it is clear 
that the High Court recognised that section 28 had to be taken into 
account, and that therefore, had the question been before them, 
they would not have considered the offence to have been one of ` 
strict responsibility. 

A case where section 28, although not mentioned, must be 
taken to have been deprived of operation by the express provision 
vf a later statute is Loch v. Deakin. A regulation made under 
the Traffic Act, 1905,7* required motor-vehicles to carry lighted tail 


which follows, and the discussion of Heaslop v. Burton [1902] St.R.Qd. 259, 
under s. 24 below. 


* 110(1907) 4 C.L.R. 977, on appeal from the Supreme Court of Queensland. 


12 Ibid., 981-982. Isaacs J. agreed with him. The third member of the court, 
Higgins J., did not deal with this argument. For the avoidance of confusion 
it should perhaps be mentioned that Sir Samuel Griffith was successively 
ohie: ae of the Bupreme Court of Queensland and of the High Court of 

ustralia. 

18 [1926] 8t.R.Qd. 287. For a similar case on the National Security (Rationing) 
Regulationa see Wulf v. Moore [1048] St.R.Qd. 95. 

14 Bince repealed, but of. the current statute, the Traffic Acts, 1949-57, s. 49 
(1) (4): “The burden of proof that any person, vehicle, tram, train, vessel, 
or animal was at any time exempt from any provision of thia Act or that, 

e any guch provisson was not at any tıme applicalfle to any persen, vehicle, 


tram, train, vessel, or anımal shall be on the defendant." | . 
e e 
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e 
lamps at night. Another regulation, under the: heading 


“ Excuse,” said: : 


‘£ No person shall be liable to a penalty for any breach of any 
regulation relating to general traffic if he proves to the satis- 
faction of the court that such breach was the result of ace 
dent, and could not have been avoided by the exercise of 
reasonable care on his part.” 


It was held that on proof of the material facts the defendant 


must be convicted of failing to carry a lighted tail lamp on his 
vehicle unless he could discharge the burden placed on him by the 
regulations of proving reasonable care and accident. 

There remains for consideration under this head only the 
curious case of Husste v. Williamson.’ D was charged with sell- 
ing loaves ‘f purporting ” to be of a prescribed denomination, but 
deficient of the weight required for the denomination, contrary -to 
the Weights and Measures Act, 1951, s. 28 (8) (ii), The 
magistrate dismissed the complaint on the ground that there was 
no evidence that D knew of the deficiency. The full court reversed 
this decision on the ground that the word ‘‘ purporting ” referred 
to the loaves alone, treating the word as synonymous with 
“ appearing.” The effect of the decision, however it is presented, 
was to impose responsibility for selling a loaf deficient in weight 
when that deficiency was not known of by the defendant. Since 
section 28, which was not mentioned in the case, would operate to 
prevent such a result, it must be supposed that the use of the word 
** purporting ’? was taken to exclude it from the Weights and 
Measures Act. s 

It is submitted that this reasoning cannot be supported. Apart 
from being contrary to the well-established principles already 
discussed, a glance at any dictionary will confirm the common 
impression that “‘ purporting,” as applied to inanimate objects, 
means in normal usage ‘‘ being intended to seem.” One cannot 
sell underweight loaves intended to seem to be of the correct weight 
when the fact of the deficiency is not known. It is submitted that 
Hussie v. Williamson should be confined strictly to its own facts 
until overruled. 

The function served by section 28 is sometimes duplicated by 
including in the definition of an offence, both under the Code and 
under other statutes, such words as “ knowingly ” or “ knowingly 
permitting.” In such cases it is clear that knowledge of all the 
elements of the offence must be proved by the prosecution.*¢ 


15 [1055] Q.W.N. 48. The report at 49 Q.J.P.R. 59, omits the arguments of 
counsel. 


* 126 (" permitting '’) ig not contrary to this principle; the whole question 
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: n (ti) Vicarious Responsibility 

For many years it would haye been true to say that notwithstand- 

ing section 28, strict responsibility for the act of another had 
ained as firm a hoM in Queensland as elsewhere. Fortunately, 
e “entire disregard ’? 17 of principle which characterised the 

early decisions on vicarious responsibility has recently been 

‘corrected in an important decision of the Supreme Court of 

Queensland.” 

The early decisions may be quickly disposed of. In both Esplin 
v. Johnson * and Fraser v. Coutts ® the licensee of a hotel was 
convicted of an offence against the Licensing Act, 1885, which was 
actually committed by one of his servants. In neither case was 
there evidence that the culpable act had been done by the permis- 
sion or with the knowledge of the accused. Indeed, in Fraser v. 
Coutts the defendant’s own evidence that not only did he not know 
the material facts, but that if they occurred his servants were act- 
ing contrary to his express instructions, was not rejected but 
treated by the court as irrelevant. In Mulherin v. Kingston ™ a 
licensee was convicted of an offence actually committed by her 
husband, whom she had left in charge of the hotel during her own 
absence through illness. There was no suggestion in the evidence 
that the defendant had acted unreasonably, or knew of or approved 
her husband’s actions. In none of these cases was the Criminal 
Code mentioned at all. It is, indeed, clear from the reports that 
the idea that the Code might be relevant did not occur to anyone. 
Such authorities as were relied on were drawn from the English 
alehouse cases. 

Mulherin v. Kingston was uneritically applied in the following 
year to a charge under the Liquor Act, 1912, in Adams v. Turn- 
bull.™ This case was perhaps the most remarkable of them all, for 
at the material time the defendant licensee had been absent from 
his hotel, leaving his wife in charge, pursuant to a police permit 
which he had carefully and properly obtained before he left. Before 
the magistrate counsel relied on section 28, but this aspect of the 
case was not mentioned in the Supreme Court. 

Finally, in Caulfield v. Winters = a company was convicted of 
an offence against the Stamp Act, 1894, in thac an employee gave 
. an, unstamped receipt. The employee in question appears to have 
been a clerk of no elevated rank, and in acting as he did, according 
to the evidence of the managing director, he was contravening 
express instructions. The court ought to have applied section 28 


17 Philp J. ın (1960) 2 University of Fela Law Journal 1, 4. 
18 Hunt v. Kamy [19859] Qd.R. 1 

19 [1907] Q.W.N. 6. 

20 [1910] St.R. Oa. 176. 

21 [1912] St.R.Qd. 282. 

23 [1918] Bt.R.Qd. e287. Sea also Hamilton v. Chadwick [1916] Q.W.N. 14. 
23 [1914] St.R Qd. 87; and see also R. v. Police Magistrate a$ Brisbane 
[1924] 8t.R.Qd. 223, gnd Smith v. Trocadero Y Ltd. [1927] 8t.R.Qd. 89. 
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and tackled the problem of how to ascertain fhe will of the com-, `» 
pany. Instead, the case was treated throughout as turning on the 
question whether the clerk was authorised to give receipts. Much 
common law authority was cited on the point, but section 28 was 
not mentioned. A 
So the position remained until the recent decision of the 
Supreme Court in Hunt v. Maloney,” the effect of which, it is- 
submitted, is to remove vicarious responsibility from the criminal 
law of Queensland, unless expressly created by statute. Once more 
the defendant was the licensee of an hotel. He was convicted of an 
offence against the Food and Drug Regulations, 1957, of serving 
beer in an improperly cleansed glass. In fact, the serving had 
been done by a servant of his without his knowledge and contrary 
to his instructions. The magistrate dismissed the complaint and 
his decision was upheld on appeal to the Full Court. 
In marked contrast to the earlier cases, responsibility was 
recognised by all concerned as turning on the question whether 
section 28 had been excluded by the terms of the statute under 
which the regulations creating the offence had been made, the 
Health Acts, 1987-55, and the case was argued and decided on this 
basis. It is worthy of note that in this first case on vicarious 
responsibility in Queensland in which the true nature of the 
question at issue was seen, the decision was unanimously against 
any such doctrine as being inconsistent with the plain words of the 
Criminal Code. It is perhaps even more worthy of note that these 
words were capable of re-establishing the principle of guilty know- 
ledge after nearly Sixty years of neglect and in the face of a 
considerable body of contrary authority.** Rigidity is sometimes 
a Virtue. 
The prosecution, being faced with the task of displacing section 
28, contended that section 189 of the Health Acts had this effect. 
It ran as follows: 
“ In any prosecution under these Acts with respect to any 
food, drug or article, it shall be no defence that the defendant 
is only the agent or servant of the owner of or person dealing 
in the food, drug or article, or having the same for sale, but the 
agent or servant and also the person aforesaid shall be liable: 
Provided that a servant shall not be liable if he proves that 
the offence was committed in a place in which business was, sat 
the time of committing the offence, conducted under the 
personal superintendance (sic) of the owner of the business or 
some manager or other person representing such owner, and 
that the offence was committed with the knowledge of the 
owner or his representative.” 

As the court observed, this was scarcely the best drafted of 


e34 [1959] Qa.R. 164. 
25 Mulherin v. Kingston &nd Adams vw. Turnbull (notes 21 end 22 abeve) were 
referned,to by Mack J. at 188, but only for the purpose of pointing out that 


B. 98 was overlooked in th gases? e 
À. 
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* sections, hut at least it was reasonably clear that it concerned 


itself with questions arising*on a charge against a servant, not a 
master. The only words which could possibly be construed as 
affecting the master§s responsibility were those which ended the 
ffrst paragraph: ‘f and also the person aforesaid shall be liable.” 
This was far too vague a reference to the possible responsibility of 
-a master for section 28 to be displaced. 

It is submitted that the importance of Hunt v. Maloney is two- 
fold. First, it clearly establishes that section 28 must be taken 
into account whenever the prosecution try to impose vicarious 
responsibility on a defendant ignorant of the material fact. It is a 
corollary that no purpose is to be served by the citation by counsel 
of cases on the common law tests as to the objects of a statute in 
determining whether there is vicarious responsibility. Stanley J. 
put this point very clearly *°: 

“*. . . the problem involved is to my mind simple—Do the 
Health Acts expressly or by necessary implication exclude the 
operation of section 28? If so, do they prevail as later special 
Acts over an earlier general one? ... I wish to make plain 
that I do not agree with the submissions pressed upon this 
court by counsel for the Crown in this case (qua section 28) 
and in other cases (some of which I have just cited) ?*—gqua 
section 24—that alleged offenders are necessarily excluded 
from the benefit of these sections of the Code by the objects of 
the Act which has imposed a penalty allegedly incurred by 
them. No doubt prosecutors would have their tasks made 
easy if no defence were possible; but the desirability (if it be 
desirable) of such a state of affairs has not*yet been recognised 
as a principle of interpretation of statutes.” 


It follows that the earlier cases which omit to take section 28 
into account can no longer be relied on. 

The second principle established by Hunt v. Maloney is that 
for section 28 to be excluded there must be clear statutory words 
or necessary implication. There can be no doubt that for an 
implication to be necessary in this context, it would Nave to be 
compelling. It may be that the test evolved in connection with 
section 24 %8 to determine whether the defence of mistake of fact 
has been excluded by implication, namely, inconsistency with the 


. terms of the statute in question, will be adopted here also. 


SECTION 24 


It is not clear why it was thought necessary to include in this 
section an express statement that its operation might be excluded 
“ by the express or implied provisions of the law relating to the 
subject,” for in Queensland, as elsewhere, the scope of any statute 


2% [1050], Qd.R. 164, 170-171, 
T Anderson v. Nystrom [1941] St.R.Qd. 56; „Loveday v. iie D St. R.Qd. 


864; Briblelombe Y, Duncan [1958]. QAR ; ee below 
° 
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@ 
may be modified by any later statute, andethe Criminal Code 
enjoys no particular privilege in this respect.2? The wotds “ pro- 
visions of the law relating to the subject ° seem to mean “ provi- 
sions of the relevant statute law of Queensland telating to the 
subject of the offence charged.’ 3° . 

It is also not easy to see what the word ‘‘ honest ° can add to 


the substance of the section, for to speak of a person’s belief as. 


dishonest ** is commonly taken to imply that such a belief is not 
held at all; but possibly it serves to indicate that wilful blindness 
cannot amount to a belief within the section.** The requirement 
that the belief be reasonable leads to difficulties under some circum- 
stances,** but not in connection with strict responsibility, for even 
if mistake of fact as an answer to the charge is limited to reason- 
able mistake, this is still a requirement of negligence which does 
not make the defendant strictly answerable. 

It has been seen that section 28 prevents conviction for an 
offence in Queensland where the prosecution are required to prove 
knowledge on the part of the defendant of all the facts constituting 
the offence. That section, however, is expressly made subject to 
the provisions of the Code relating to negligence. Section 24 is 
such a provision, and its effect is to indicate that where the defen- 
dant sets up that form of ignorance described as mistake of fact, 
his responsibility is to be determined on the basis of negligence by 
inquiring whether his mistake was reasonable.** The law now is 
that reasonable mistake of fact is an answer to a charge of a 
stafutory offence% unless the statute in question excludes the 
operation of sectiore 24 either expressly or by implication. The 
test of implied exclusion is clear inconsistency of the terms of the 
statute with the rule in section 24. The burden of proof where 
mistake is set up remains throughout on the prosecution. No 
instance of express exclusion has yet been before the courts. The 
test of implied exclusion will be examined first, and the burden of 
proof thereafter. 

29 In Anderson v. Nystrom [1041] 8t.R.Qd. 56, 70-71, Philp J. suggested that 
in view of the conflicting common law decisions on strict responsibility in 
statutory offences, the draftsman of the Code was trying to emphasise that 
only & clear exolusion on normal prinapies of statutory interpretation would 
sufice. In Hunt v. Maloney [1959] Qd.R. 164, 184, Mack J. suggested that 
since no such sentence appears in s. 23, the intention was to make ıt clear 
that s. 23 could be excluded only Pica words, whereas mere implicatipn, 
if strong enough, would do for s. 24. 

80 Brmblecombe v. Duncan [1958] Qd.R. 8, 18, per Stanley J. 

31 Synonyms would be “* diamgenuous'’ and ‘‘ insincere.” 

82 Glanville Williams, Criminal Law: The General Part, 167. 

88 Notably on a charge of wilful murder under s. 801 of the Code, See (1961) 
4 University of Queensland Law Jounal, 45. 

34 Confusion can be created here by arguing that ignorance can always be 
described as mistake and vice versa. The usage adopted in the text is to 


describe smple absence of knowledge as ignorance, and a positive, although 
wrong, belief as mistake. 


“35 All offences ine Queengland (excppt possibly contempt pf court: Criminal 


Code Act, 1899, s. 8) are statutory, buf the reference in the text is tô statut8s 
e 


other tàn the Code. P 
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e (i) Implied Eaclusion 


“Section 24 is impliedly excluded by statute if the terms of the 
statute creating an offence are inconsistent with the existence of a 
defence of reasonable mistake of fact. This test was first enun- 
ciated by Real J. in Thomas v. McEather ** and has since become 
firmly established.*7 It has been applied to statutes concerned 
.with moving stock,’ carrying goods by road, using construc- 
tional timber,*° and selling milk.*1 But the value of any such test 
lies less in the words in which it is expressed than in the spirit in 
which it is applied. 

In Queensland inconsistency has been taken to mean “ plain 
repugnancy ” 47; and plain repugnancy is what has been looked for 
and, so far, not found. Thus it was argued in Loveday v. Ayre * 
that the words ‘* shall not use ’ indicated an intention on the part 
of the legislature to impose strict responsibility. The contention 
was brushed aside **: 


“ So far as concerns the application of section 24 of the Code 
to offences against the statute law of Queensland, I see no 
distinction between the creation of an offence by words which 
say that a person shall or shall not do an act, by words which 
say that if a person does an act or omits to do an act he shall 
be guilty of an offence or be liable to a penalty, and by words 
which require an act to be done and then impose a penalty for 
a failure to do the act.” 


This firm refusal to dabble in distinctions between forms of 
words which are synonymous in substance is altogether to be 
welcomed. A similar fate met attempts in Anderson v. Nystrom * 
and Brimblecombe v. Duncan *® to persuade the court that in 
inquiring whether section 24 had been impliedly excluded, regard 
should be had to the subject-matter of the statute.47 The prevail- 
ing judicial attitude is well illustrated by a remark made by Philp 
J. in the first of these two cases **: 

“ It seems to me that legislation enacting offences should be 
made as certain as possible, and if the Legislatureeintends to 
exclude the rule in question it would best be done by an express 


36 [1920] 8t.R.Qd. 166, 177. 

37 Anderson v. Nystrom [1941] 8t.R.Qd. 56, 65 and 71; Loveday v. Ayre 
[1955] 8t.R.Qd. 264, 273; Brimblecombe v. Duncan [1958] Qa.R. 8, 12. 

88 Thomas v. McEather, note 86 above. 

80 Anderson v. Nystrom, note 37 above. 

40 Loveday v. Ayre, note 37 above. 

41 Brimblecombe v. Duncan, note 87 above. 

42 Anderson V. Nystrom [1941] 8t.R.Qd. 56, 65; Brimblecombe v. Duncan 
[1958] Qd.R. 8, 19. 43 Note 87 above. 

44 [1955] St.R.Qd. at 273-274, per Hanger J. Fifty-one years earher Chubb J. 
had thought that no language could more plamly create strict responsibilty 


than the words “No person shall . . .": Walker v. Chapman [1904] 

8t.R.Qd., 380, 845. 
45 Note 87 above. «#8 Note 87 above. © 
48 Seo [2941] St.R&Qd. at 71, and [1958] Qd.R. at 12, per Philp De e 
48 [1941] St.R.Qd. at 72, : . S 
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provision to that effect so that the subject will be in no doubt s 


as to his liability.” . ” 


This was not always so. As has already been remarked, for 
many years after the enactment of the Code there was a tendency 
to regard it merely as a consolidating statute, The argument that 
regard should be had to the subject-matter of the statute in 


inquiring if section 24 had been impliedly excluded, was really an, 


aspect of another argument which was advanced with a fair chance 
of success during the first two decades of this century. 

In Thomas v. McEather® a Full Court of six judges con- 
sidered, inter alia, the applicability of section 24 to a statutory 
offence *° of moving stock without giving notice to the appropriate 
authority. This is an offence of considerable importance in most 
parts of Australia, where a serious spread of stock diseases can 
strike at the heart of the economy. The complaint had been dis- 
missed by the magistrate on the ground that the defendant had 
acted in good faith under a reasonable mistake of fact. On appeal 
the prosecutor argued that section 24 was impliedly excluded if 
the offence would have been one of strict responsibility before the 
Code was enacted, for the Code was merely declaratory of the 
common law; that at common law the offence would have been one 
of strict responsibility; and that therefore section 24 was excluded. 
The novelty of the question is shown by the fact that the appeal 
was argued twice, each time, for some reason which does not 
appear, before an even number of judges, and on each occasion the 

divided evenly over whether the appeal should succeed.** 
However, their honeurs did not divide evenly in their grounds for 
judgment. 

All six members of the court were apparently of opinion that 
section 24 applied to the case unless excluded.*? Five of them 
held that section 24 had not been impliedly excluded by the 
statute." Cooper C.J., Lukin and Real JJ. were explicitly of 
opinion that since the enactment of the Code such a question as 
the one before the court should not be decided by reference to 
common law authority.” McCawley J. was equally clearly of 
opinion that it should be.** The opinions of the other two judges, 
Chubb and Shand JJ., were less emphatic on this point, but they 
do not appear to have objected to the application of the common 


e 
49 [1920] 86.R.Qad. 166. 50 Under a local by-law. 
51 [1920] 8t.R.Qd. at 180 per Chubb J. 
52 This pomt passed sub silentio, but there could hardly be any argument about 
it in view of s. 86 of the Code. 
58 McCawley J. was the odd one out on this point. 
54 [1920] St.R.Qd. at 174-175 ond 176-177. 

t 189: ‘'. . . I fail to perceive any reason why the question, whether the 
Sue is implied] excluded, should not be approached just as it would have 
been approached in Queensland before the Criminal Code, or as it would have 
been approached in England .. ."' This is a remarkable avowal of judicial 
ignorance, By's. 2 of the Criminal Code Act, 1899, theeCode ‘‘ shgll be the 
law ef Queensland with respect to the several matters therein dealt with.“ 
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law tests." Of the three who held that the common law did not 
“apply, onky Real J. framed, an alternative test (the inconsistency 
one now accepted), Cooper C.J. and Lukin J. being content in a 
joint judgment to state their conclusion that section 24 was not 
excluded without giving any reasons.°’ This produced yet another 
division of opinion, which cut across the others, for whereas 
Cooper C.J., Lukin and Chubb JJ. decided that the magistrate’s 
“finding of reasonable mistake was supportable on the evidence, 
Real and Shand JJ. decided that it was not. Once again McCawley 
J. was the odd one out, for he was the only judge to hold not only 
that the common law tests applied, but also that they excluded 
section 24, thus rendering a consideration of the evidence super- 
fluous, since the offence was one of strict responsibility on this 
view. To complete the confusing picture it need only be added 
that Real J., having formulated the inconsistency test, proceeded 
on the ‘* assumption ” "° that section 24 was not thereby excluded; 
and that Chubb and Shand JJ., apparently applying the common 
law, decided that it was not excluded." 

Thomas v. McEather © is important as being the first case in 
which the Full Court had occasion to discuss the scope of section 
24, but the differences of opinion in the judgments would make it 
difficult to say for what propositions the case, taken in isolation, 
could stand as authority. Fortunately later cases have now made 
it clear in what sense Thomas v. McEather is to be understood. 
In Anderson v. Nystrom ®% the majority expressly accepted it as 
establishing that the law of reasonable mistake of fact in Queéns- 
land is to be found in section 24 without reference to the common 
law; and in Brimblecombe vw. Duncan ® all three members of the 
court treated this point as having been settled beyond argument by 
Thomas v. McHather and Anderson v. Nystrom. 


(ii) Burden of Proof 


Where the defendant challenges the prosecution’s case by 
adducing evidence of a reasonable mistake, the ultimate, burden of 
proof, in accordance with the general rule, nevertheless remains on 
the prosecution. It was held in Anderson v. Nystrom * that 
even where the statute creating the offence expressly puts the 


56 Thid. at 184 and 188. 57 Ibid. at 175. 

58 Ind. at 177. 

59 Ibid. at 185 and 188. Shand J. was ‘‘not prepared to hold"' the section 
excluded. so [1920] 8t.R.Qd. 166. 

61 [1041] St.R.Qd. 56, at 65 and 71, per Douglas and Philp JJ. respectively. 
‘Webb C.J. dissented, preferring an approach substantially the same as that 
of McCawley J. in the earlier case. 62 [1968] Qd.R. 8. 

68 Loveday v. Ayre [1955] 8t.R.Qd. 264, 267-268, per Philp J. (Stanley J., 
discussing the point without renung it, seems to have confused tho duty 
to bring forward evidence with the burden of proving facts); Brimblacomnte. 
y. Duncan, previous note. 

8% [1941p St.R.Qd. 66, 66, per Douglas J. ¢nd at TL,° A Philp J. Webb C. x 
appears to have dissented from his brethren on this questipn alsof 62. 
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burden of proof of facts upon the defendant, there is no implied . 
exclusion of section 24, . 
In Heaslop v. Burton * Griffith C.J. said: 


When the law requires a man to perform an active duty and 
he does not do it, it seems to me that he breaks the law. I do 
not know of any doctrine of mens rea to protect him under 
the circumstances. The only thing I can see which could 
exonerate him would be that he believed, on reasonable’ 
grounds, that the facts were such as to show that his duty had 
been performed. If a man is required to perform a duty, and 
has power over the premises where the duty is to be performed, 
and that duty is not performed, he must be considered as 
suffering the non-performance, unless he can show such a 
ground of defence, and of that the burden of proof is upon 
him.” 

In this passage the draftsman of the Code himself seems to 
regard the burden of proof of mistake as resting upon the defen- 
dant, at least in cases of breach of statutory duty. The dictum has 
not been accepted in later cases. 

Two comments may be made. In the first place, although 
Griffith C.J. mentioned section 24 during argument,®* he does not 
seem to have appreciated the effect of the enactment of the Code 
on responsibility for statutory offences generally. The offence, 
allowing premises to get into an insanitary condition, was treated 
throughout as one of strict responsibility subject to a possible 
defence of mistake of fact. It may have been true at that date * 
to say that affirmative proof by the defendant of reasonable 
mistake of fact would furnish an answer to a charge of an offence 
of strict responsibility, but this could hardly be relevant if the 
offence in question was wrongly classified in the first place. It is 
submitted that in view of the developments in the law from 
Thomas v. McHather ® onwards, Heaslop v. Burton is no longer 
good law if the foregoing is the correct understanding of what it 
says. 

Secondty, Griffith C.J. may have been intending only to refer to 
the necessity for the defendant to adduce some evidence to support 
an argument of mistake, using the words ‘‘ burden of proof ”’ 
loosely. This would be a reasonable inference from the phrase 
“ unless he can show such a ground of defence.” If this interpre- 
tation is correct, the dictum is wnexceptionable. 


CONCLUSION 


It can be seen that through the operation of sections 28 and 24 of 
the Criminal Code, the principle that there should be no criminal 


65 [1902] St.R.Qd. 259, 265-266. See also Real J. at 267. 
0 88 Ibid. at 264. 
67 Cf. Ph&p J. in Brimtlecombe v? Duncan [1958] Qa.R. %®, 18-15; {1960) F6 
Law” Quarterly Review 547. 68 [1 920) Bt tR. Qà. 168. 
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reagan witheut fault has been vigorously preserved in 
” Queensland. It is submitted that this is a principle worth preserv- 
ing, and one which the courts of those English-speaking countries 
and states without ẹ criminal code have not succeeded in retaining 
intact through the operation of case-law alone. The virtue of a 
well-drafted code in this respect is that it puts the intention of the 


. legislature beyond doubt. It is perhaps not difficult to detect an 


intention on the part of the legislature in a modern statute 
regulating the sale of foodstuffs to dispense with a doctrine which 
the legislature itself has never expressly approved. It is quite 
another matter to suppose that a statute regulating the sale of 
foodstuffs impliedly repeals a statute laying down the fundamental 
principles of criminal responsibility without any express reference. 
Indeed, the contrary is the case, for it would be absurd to suppose 
that the legislature had to repeat those principles in every 
subsequent statute creating any kind of offence if it wanted to 
preserve them. 
Coum Howarp.* 


s 
* 11.m.; Benio? Lectorer in Law in the Univ ity of Adelaid. ° - 
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STATUTES °* 
Puse Bopres (Apmission TO Mrerines) Act, 1960 


Tue Public Bodies (Admission to Meetings) Act, 1960, was intro- 


duced as a private member’s Bill by Mrs. Margaret Thatcher, the 
member for Finchley and the present Parliamentary Under- 
Secretary to the Ministry of Pensions and National Insurance. It 
received the Royal Assent on October 27, 1960, and came into 
force on June 1, 1961.1. It makes important changes in the law 
relating to the publicity of local authority ? proceedings, but is of 
even greater interest for what it might have become. Although 
the Bill which Mrs. Thatcher introduced received considerable 
government support both in preparation è? and in debate, it never- 
theless lost most ofits more controversial sections during its pro- 
gress through Parliament, and emerged as a very different instru- 
ment from that originally put forward. The first part of this note 
describes the historical background of the Bill; the second part is 
concerned with the legal effect of the Act, and the third part 
discusses some of the questions (largely relating to the committee 
system in local government) raised by those clauses of the Bill 
which did not become law. 
I 


It has long been believed in this country that full publicity of 
proceedings is one factor that promotes the proper conduct of 
government. Thus it would now be unthinkable to deny to the 
Press and public permission to attend debates in Parliament; and, 
except in special circumstances, none of the regular courts of law 
operates in private. 

By no means the same policy, however, has been regularly 
followed if matters of local government. In 1908 the Court af 
Appeal held in Tenby Corporation v. Mason that neither the Press 
nor the public had an enforceable common law right to be present 
at council meetings of local authorities. The defendant in that 
case was a newspaper proprietor, and as far as newspapers were 
concerned Parliament immediately attempted to reverse the effect 
of the decision, The Local Authorities (Admission of the Press to 
Meetings) Act, 1908, conferred upon representatives of the Press a 
Tight to be admitted to the meetings of all local authorities unless 
1g. 8 (4). 
2 The Act applies to many other bodies, for example the Metropolitan Water 

Board and executive councils under the National Health Bervice (see the First 

baer the Act), but this note 1s confined to ita effect upon local 


3 It ise bglieved that Mrs. Thatcher was granted ae assistance of the parlia- 
mentary draftsman in the Bill. +, * [7908] 1 Ch. 457. 
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„a resolutipn was passed excluding them. This could be done when- 
“ever a majority of the members present considered it advisable in 
the public interest." This statute was utterly inadequate. In the 
first place, it only applied to the press, so that the general public, 


the ratepayers, remained subject to the common law rule that they 
had no right of admission. And secondly, there were numerous 


. expedients whereby a local authority could avoid any actual 


infringement of the Act, yet completely disregard its spirit. 

It is true that such evasions of the Act were very unusual and 
that the public as well as the Press were generally permitted and 
encouraged to attend council meetings, but some people were never- 
theless dissatisfied with the absence of any legal compulsion and in 
1980, 1949 and 1950 unsuccessful attempts were made by private 
members to obtain the enactment of legislation on this matter. 

In the summer of 1959 a strike of printing workers caused the 
relationship between local authorities and the Press to become the 
subject of considerable public discussion. Some local newspapers 
managed to remain in production by the use of blackleg labour, 
and in a number of cities where there was a Labour majority on 
the council the reporters of these newspapers were not permitted 
to attend council meetings. On at least one occasion the reporters 
were excluded while the general public was allowed to stay. Such 
a policy was publicly deplored by the Government at the time,’ 
and the Conservative manifesto for the General Election of 1960 
contained this sentence: 

“ We mean to make quite sure that the Press have proper 

facilities for reporting the proceedings of*local authorities.” 
However, on consideration the Minister had rejected the idea of 
legislation, at least as a first resort, and was planning to formulate 
with the help of the local authority associations, a ‘f code of good 
conduct,” which all local authorities would be urged to observe.’ 
It was against this background that Mrs. Thatcher introduced the 


Bill which ultimately became the Public Bodies (Admission to «ə 


Meetings) Act, 1960. ° 
° II 


The main provision of the Act ® reads as follows: 


** Subject to subsection (2) below, any meeting of a local 

. authority or other body exercising public functions, being an 

authority or other body to which this Act applies, shall be 
open to the publie.” 


Thus the obligation imposed by the 1908 Act is extended so as to 
require the public as well as the Press to be admitted. The Act 


Sa. 1. 
8 A letter from the Mimster of Housing and Local Government to the Notting- 
ham Oity Council was published in the Press. See The Times, July 18, 1959. 
7 1950-1960 H.0.Deb., Vol. 616, col. 1482. Bal (1). 
é nas on first and second readings the Bill only apphed t the Bross, but a 
ial instruction empowered the Committee to extend 1$ to the pubis, 
1 pao H.0?Deb., Yol. 619, col. 1064 et seg 
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applies to the council of all local authorities,** and to afew com-_ 
mittees. The 1908 Act did not extend: to committees at all * and* 
one method of evading its operation had been for the Council to 
pass a motion resolving itself into committee. This terminated the 


right of the Press to be present, and the meetings then continued 
exactly as before. This can no longer be done, since the proceed- 


ings of a body which has resolved itself into committee will now be. 


treated as part of the proceedings of the body at the meeting.” 
The Act also applies to such committees whose members consist of 
all the members of the council’? This will have the effect of 
eliminating another practice whereby some authorities were avoid- 
ing compliance with the 1908 Act, namely by holding all 
substantial discussion in a general purposes committee consisting 
of all the members, and then in a council meeting formally and 
without any debate approving the committee’s recommendation. 
The only other committee to which the Act applies is the education 
committee, which was previously subject to the 1908 Act. 

The right of admission, such as it was, given to the Press by 
the 1908 Act was of no great assistance if the Press did not know 
what was to be discussed at the meeting, yet the Act imposed no 
obligation on local authorities to supply this information. In most 
cases this was in fact done, but the position was still unsatis- 
factory, and the 1960 Act deals with this in section 1 (4) (b). A 
newspaper," on request and on payment of any expenses, is 
entitled to receive a copy of the agenda with such other particulars 
as are necessary to indicate the nature of the proposed discussion. 
This right is not conferred upon the public, but a notice of the time 
and place of the meeting must be publicly posted.*° Section 1 (5) 
confers qualified privilege upon documents supplied in accordance 
with section 1 (4) (b) and upon similar documents supplied to 
members of the public attending the meeting. This section would 
seem to have little effect, if any, on the decision in De Buse v. 
McCarthy." There the defamatory material was contained in a 
committeeereport which was to be debated at a meeting of the 
whole council. This report was attached to the agenda and, 
in accordance with the usual practice, was sent to the public 
libraries of the local authority. It was held by the Court of Appeal 
that no qualified privilege attached to the publication. But the 


privilege now conferred by the Act does not extend to the supply ° 


of documents to public libraries or other similar institutions, nor is 
it likely that when the report of a committee is debated, the whole 


10 Sched., a. 1 (a). 11 Except education committees. 


14 Sched. ,» 8. 1 (d). 
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of that réport must necessarily be added to the agenda to indicate 
“the nature of the item to'be discussed. Perhaps, however, the 
principle in De Buse v. McCarthy would have applied to the supply 
of documents to members of the public attending a meeting, and 
it so it has been limited to that extent by section 1 (5). 

A body subject to the 1908 Act possessed the power to exclude 


. the Press by a resolution. That power is retained by section 1 (2), 


but with two significant changes. First, the earlier Act permitted 
such a resolution to be passed whenever “‘in the opinion of a 
majority of the members present ” it was advisable to do so. The 
later Act contains no reference to the opinion of the members. 
Secondly, the reasons for the exclusion must now be stated in the 
resolution. Clearly they will have to be stated in general terms; 
if they are stated fully the material which it is desired to keep 
secret will become known, before the Press and public are 
excluded. The Act states that a resolution of this type may be 
passed ‘* wherever publicity would be prejudicial to the public 
interest.” It makes no attempt to define the situations in which 
this would be so, except that section 1 (8) confirms that one such 
situation is where the body needs to receive advice ‘f from sources 
other than members, committees or sub-committees.” This will 
cover mainly advice from the officers of the authority. 

The provision that the reasons for exclusion must be inserted in 
the resolution is presumably intended to enable improper exclu- 
sions to be challenged in the courts, yet there is no section in, the 
Act imposing a sanction for breach of this or any other require- 
ment. Thus the only legal proceeding avaible to anyone who 
wishes to establish that there has been an infringement of the Act 
is an application to the Attorney-General for a relator action. By 
its nature a breach of the Act cannot be rectified; all that a court 
can do is grant a declaration that the Act has been broken. It 
cannot impose any sort of penalty. Admittedly the district auditor 
can require the persons responsible for the breach to pay the costs 
of the action, but this remote possibility of small personal loss is 
hardly likely to deter a recalcitrant majority of members who are 
determined to disregard the Act. A sanctions clause was not one 
of the casualties suffered by the Bill in its progress through 
Parliament; it never contained such a clause. Surely the omission 
issa regrettable defect. 


mW 


Such are the changes in the law effected by the Act. It would be 
wrong to minimise their importance, but even so they do little 
more than bring the law into line with the minimum standard of 
practice that was already, with very few exceptions, observed. In 
fact the new requirements are not in themselves sufficient to ensure, 
that adequate information about tht authorfty’s affairs Will reach 
the poong Fhis is recognised by a S about the Acf from the 
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Ministry of Housing and Local Government #8 which impresses 
upon local authorities the need to afford far greater publicity to ° 
their affairs than that strictly required by law. The greatest prob- 
lems arise over proceedings in committees, most of which may 
still operate in private. . 

Should the Act have gone further and applied more generally 
to committees than it in fact does? The Bill as originally pre- . 
sented contained clauses to this effect. With minor reservations 
the bodies subject to it were to include ‘* committees whose normal 
functions consist to a substantial extent of discharging functions 
of the body under powers delegated to the committee by the 
body.” This provision met with the powerful disapproval of all 
the local authority associations. The Bill nevertheless passed a 
Second Reading, but in the committee stage it met vigorous and 
prolonged opposition until Mrs. Thatcher, perhaps influenced by 
the approach of the end of the session, abandoned the attempt to 
include committees. The Bill then had little difficulty in 
completing its progress through Parliament. 

Those who wished to include committees pointed out that in 
most cases a large proportion of the functions of the council were 
performed by committees under delegated powers. If it was desir- 
able for proceedings in the council to be in public, then it was 
equally desirable that proceedings of bodies acting for the council 
should also be in public. Admittedly departments of the central 
government exercised in private powers delegated by Parliament, 
but ‘there a Minister was responsible to Parliament for the exercise 
of those powers. There was nothing comparable to this in local 
government. 

The opponents of this part of the Bill contended that it would 
completely frustrate the operation of the committee system. Most 
committees of the larger authorities did possess delegated powers 
“to a substantial extent,” but very often these powers con- 
cerned matters which by their nature should not be publicised 
(e.g., invegtigations of the domestic circumstances of families). 
Further, the Bill as drafted required all the proceedings of thes 
committees to be in public (subject to the right of exclusion by 
resolution) and not only those when delegated powers were being 
exercised. A lot of committee work involves taking advice from 
the council’s officers, and they would not be likely to speak with 
complete freedom if the Press were present. A practical objection 
further disturbed many councils; their premises were simply not 
large enough to enable them to comply with the Bill and if it 
became law they would either have to continue in breach of it or 
spend large amounts of money on buildings. 

Certainly committee work should be accorded publicity 
„Wherever it is proper and possible, but it is nevertheless submitted 
“that theeefficieht conduct of docal government would have been 
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somewhat obstructed if committees generally had been made 


* subject to the Act. They.are so varied in size, composition and 


function that any compulsory legislation applying to them all 
could not be appropriate in all circumstances. By and large the 
eadministrative part of their work is probably greater than the 
legislative, and the confidential not much smaller than that which 


, could properly be made public. The system could not operate 


as efficiently as it usually does if the Press had a right to be 
present and the probable effect of such a right would be to drive 
much committee work underground, by expedients such as the 
creation of sub-committees or referring the decision on a topic to 
the chairman. The Ministry circular tacitly recognises this by a 
suggestion which has been followed in a number of cases. Some 
small local authorities had previously found it best to transact 
business by means of committees consisting of all the members of 
the council. It is suggested that they should avoid the incon- 
venience that might result from section 2 (1) of the Act by dropping 
one member from each committee. °? 

Moreover, introducing legislation on this matter was rather like 
taking a sledgehammer to crack a nut. Generally adequate 
arrangements did and do exist for supplying the Press with 
information about committee work, whether by Press conferences, 
statements by the chairman, or, in a few cases, permitting 
reporters to attend subject to an undertaking on their part not to 
report those parts of the proceedings which the chairman indicates 
are confidential. While stressing the need to keep the Press 
informed about what committees are doing àt is surely better to 
leave the method of supplying this information to the good sense 
of each individual authority than to attempt to force matters by 


administering the heavy and undiscriminating hand of legislation. , 


A. E. W. PARK. 


Tse CRIMINAL Justice Acr, 1961 


*TuE main objects of this Act are to make wider provision for the 


use of borstal training and of detention centres in dealing with 
young offenders; to discontinue short sentences of imprisonment 
as more detention centres become available; and to extend the 
provision for compulsory after-care. Changes are also made in 
the law relating to approved schools.+ 

The Act must be seen as the final stage of the reforms projected 
by Mr. Butler in his White Paper of February 1959,? on which 
the recommendations of the Advisory Council on the Treatment of 


1° The circular stresses that this should only be done for proper reasons, and not 
to defeat the purpose of the Act. 
1 See Explanatory and Finanasl Memorandum accompanying the Bill, Bill 8 
of Session 196Q-61, House of Commons 
°a Penal Practice in a Cha eh Society, Aspecls of Hutte Deetorment 
(England ond Wales), Cmn 5, 
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Offenders were given in another White Paper in the same year.’ 
It must also be seen against the background of the seriou increase 
in crime among young persons which has taken place since the war, 
particularly since 1955, and the rising pressure on the accommoda- 
tion in the custodial institutions, Whether these reforms may be ine 
fact nothing more than an expedient response to these developing 
pressures will perhaps never be known; we must therefore assess , 
them at their face value. 


Borstal Training, Detention Centres and Imprisonment 


The first important reform is in the sentencing arrangements for 
young offenders. The aim here is eventually to merge borstal 
sentences with sentences of imprisonment for young persons, 80 as 
to make available one uniform type of custodial sentence, to be 
known as borstal training, to apply to all cases where the court 
wishes to impose a sentence of not less than six months but under 
three years (or eighteen months in the case of certain recidivists).* 
This borstal training will involve detention for a minimum 
period of six months and a maximum of two years (instead of nine 
months to three years, as at present) followed by a period of up 
to two years under supervision beginning with the date of release 
(instead of up to the end of the fourth year, as at present).5 The 
minimum age for borstal training will be fifteen instead of the 
present sixteen, but no court shall sentence a person under seven- 
teen,to borstal training unless it is of the opinion that no other 
method of dealing with him is appropriate.? In due course it is 
hoped in this way to*eliminate the use of imprisonment altogether 
for intermediate terms. 
Long terms of three years or more are permitted (eighteen 
«months in the case of “a person who has served a previous 
sentence of imprisonment for a term of not less than six months, or 
a previous sentence of borstal training ”).” There is a special 


a, section dealing with serious offences by children and young per- 


sons, the effect of which is to extend the existing power to sentence, 
children and young persons to be detained, under the Children 
and Young Persons Act, 1988, s. 58 (2), to include any offence 
punishable by a sentence of fourteen years or more (not being an 
offence for which the sentence is fixed by law). It is proposed to 
expand the provision of detention centres to the point where, fér 
young persons under twenty-one, sentences of detention can take 
the place of short sentences of imprisonment (six months or less). 
To this end, the Home Secretary has accelerated the provision of 
premises so that the detention centres for boys and young men 
will soon number a dozen. Also envisaged is one for girls, the 


3 The Treatment of Young Offenders, Home Office, July 1959. 

*4 g, 3, 

3 s, LL. g X H $ @ gs. 1° 

75.8 (De . 8 s, 2, 
/. 


Marcu 1962 STATUTES 211 


announcement of which caused surprise and consternation among 

*many pefsons concerned with these matters, both inside and out- 
side Parliament. Detention centre sentences are to be for a term 
of three months or any term up to six months, but the Home 
Office has unfortunately not accepted the advice of its Advisory 
Council to standardise the terms on the basis of three months and 

_ six months.° Instead, it will be possible, wherever an offender is 
seventeen or over, or is convicted at assizes or quarter sessions of 
an offence or offences the maximum term for which exceeds three 
months, to sentence the offender to any term not less than three 
nor more than six months.7° Not only this, but fine-defaulters 
aged fourteen to seventeen may be sentenced to periods of one 
month or more in a detention centre (up to six months) in lieu 
of committal to prison. Consecutive terms of detention in a 
detention centre may be ordered by any court and, if there is a 
previous detention centre order in existence in relation to the 
offender, the court may add another to it provided that not more 
than nine months is to be served by any person at one time in a 
detention centre.“ 

The reason for the Advisory Council’s recommendation of 
standardised terms for detention centre sentences was that this 
would make it easier to develop a form of punishment which would 
be primarily remedial and educational: ‘‘ the régime in a detention 
centre must be stimulating and must contain an element of pro- 

\ gressive training. This can be achieved only if there is some 
uniformity in the length of sentences.” The Report went dn to 
show how the existence of sentences of grgatly varying length 
makes the organisation of training extremely difficult. But when 
it came to the question whether there should be one or more 
standard sentences, and of what length, the Council found it diffi- 


eult to decide. They came down in favour of two standard deten- a 


tion centre sentences, either for three months or six months, 
coupled with the power in the courts to sentence an offender to 


more than one such sentence in the case of a youth over seventeen. - 


e The departure from the advice of the Advisory*®Council in 
regard to standardisation of detention centre sentences is to be 
regretted, but it is not so clear that the proposal to set up a girls’ 
detention centre is ill-advised, although here again the Government 
+ bas spurned the advice of its own Advisory Council. On girls and 
young women, the Council thought “‘ it would clearly be impracti- 
cable to set up a detention centre for such a small number of 
offenders,” but that they should be liable to receive the same 
sentences, during which they would receive an appropriate course 
of training to be carried out in suitable units within the existing 
women’s prisons.7 When this proposal for a girls’ detention 


9 Loc. oit., note 8, paras. 80-85, and the Summary of Conclusions, ot P. 26. ¢ 
to s, 4 (2). 11 8, 7. 
12 Loe. cit., nose 8, paras, 18-20, and aoa, S 8,p. 26 et, 
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centre was challenged in the House of Lords, the Lord Chancellor 
defended it on the ground that “ it is better to provide offe centre, 
where they (the girls) can receive training in conditions segregated 
from adult offenders, than to have small units, each for one or 
two girls, in other women’s establishments up and down the coun» 
try, where it would be impossible to provide a separate régime and 
to keep them apart from adult offenders.” 1° Lord Stonham’s | 
amendment was heavily defeated, largely it would appear on the 
grounds that it is more important to keep the girls out of prison 
than to quibble over the notion of applying ‘“‘ the short sharp 
shock ” philosophy to females. In any case, it is said, a female 
detention centre would inevitably be a very different kind of place 
from a similar centre for males. The régime would be based on 
the more beneficial aspects of the training given at a girls’ borstal. 
It may well be that Dr. Trevor Gibbens is right in believing that 
by this means a valuable break can be effected with the girl’s 
undesirable associations and circumstances of life. But the contro- 
versy is interesting because it touches on the whole concept of 
detention centres and the nature of the régime. 

There has been a certain amount of loose talk about these 
centres in quarters which should know better. Even in some 
Ministerial statements one notices that the centres are regarded 
as providing some kind of tough and exemplary punishment, 
whereas in fact the régime in the existing centres has developed 
more and more along borstal lines.“ It is to be hoped that these 
statements are made largely to mollify the “ tough ’ brigade and 
have no real signifteqnce in terms of treatment policy. 


Fines, Probation and Attendance Centres 


eThe Act raises the maximum sum which can be imposed by way of 

fine in a magistrates’ court in the case of a convicted offender who 
is under fourteen years of age, from forty shillings to £10 and in 
the case of a convicted offender between fourteen and seventeen 
“years of agg, from ten pounds to fifty pounds. The obligation of 
a parent or guardian to pay damages or costs incurred by children’ 
and young persons is extended to the payment of compensation 
for loss where the court orders that to be paid.” 

This is in pursuance of Mr. Butler’s general review of monetary 
penalties in the light of the depreciation in the value of money, 
and of his belief in making parents accept more responsibility for 
the misdeeds of their offspring. 

' Section 9 of the Act removes a technical difficulty which had 
arisen where courts are dealing with offenders of seventeen or over 
who have been conditionally discharged or placed on probation for 
certain offences when under the age of seventeen. 

Œ H.L.Patl.Deb. (5th ser.) Vol. 281, col. 494, May 16, 1961. 
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’* The minimum age at which a child may be ordered to attend 
an attendance centre has been lowered from twelve years to ten 
years, and more flexibility has been introduced into the number 
of hours’ attendance (up to twenty-four hours) which can be 
prdered.!® The queStion of more prolonged attendance on the lines 
of the Boston Citizens Training Scheme has been referred to the 
_ Advisory Council for investigation and report. 


Approved Schools 


Following the revelations of the Carlton Approved School 
Inquiry,” the Ingleby Committee’s Report ** and the many 
expressions of concern about the arrangements for management 
and supervision of such schools and the publication of information 
about them, new powers and duties are conferred by this Act upon 
the managers, the magistrates, and the Children’s Department of 
the Home Office.* As a result we can perhaps look forward to a 
more vigorous enforcement of minimum standards, quicker 
response to indiscipline by way of temporary removal, transfer of 
young offenders to borstal, and so on. We can also look forward 
to a report on the functioning of the approved school system in 
England and Wales, and of remand homes and attendance centres, 
in the year 1064 and every third subsequent year. In the 
meantime we must be content with an annual statement of statisti- 
cal information relating to such matters.2° Why the relevant 
departments of the Home Office cannot report annually as the 
Prison Commissioners have done in the past and, why up to°now 
we have had to put up with reports at qwinquennial intervals, 
remains a mystery even to the initiated. 


Supervision of Prisoners after release l 


Not the least of the reforms introduced in this Act is the substan- 
tial implementation of the recommendations of the Advisory 
Council on the subject of after-care of prisoners. The joint effect 
of section 20 and the Third Schedule is to apply statutory (or 
compulsory) after-care to persons who have served the following 
sentences: 


(a) a term of four years or more. 
(b) a term of six months or more, where the person has 
‘ served at least one previous sentence of three months or 
borstal or corrective training or preventive detention. 
(c) a term of six months or more where the person is under 
the age of twenty-six at the start of the sentence. 


16 s. 10. 

17 Disturbances at the Carlton Approved School on August 29 and 80, 1959, 
Report of Inquiry by Mr. Victor Durand, Q.0. Cmnd. 987, January 1960. 

18 Report of the Committee on Children and Young Persons, Omnd. 1191, 
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One should add that the first and second schedules provide fòr . 
the first time for compulsory after-care of persons released from « 
detention centres (for up to twelve months); and for no more than 
two years compulsory supervision of persons released from ,. ° 
approved schools (instead of the present thre) by the managerg 
of such schools, followed by the provision of further advice and 
assistance for a further period of up to three years on a voluntary 
basis. Also section 22 of the Criminal Justice Act, 1948, requiring ` 
certain ex-prisoners to notify their addresses, is repealed.?* 


The Management of Prisons 


One further important change is heralded by this new Act, and ° 
that is the somewhat controversial liquidation of the Prison Com- e 
mission and the transfer of their functions and property to the 
Secretary of State. This was proposed in the 1988 Bill and again 
in 1948 but at that time was successfully resisted. Now the 
phoenix has risen resplendent from the ashes, and triumphed over 
parliamentary and public opposition. Notwithstanding a weighty 
correspondence in The Times, and a leader which dubbed this a 
“ doubtful proposal,” the Home Office has been given carte 
blanche to achieve that unification of its arrangements for the 
custody and treatment of offenders which it has so long desired.™ 
It remains to be seen what use will be made of its new freedom, in 
the way of reorganising departments. We have at least this to 
be thankful for: assurances have been given that the hardworking 
men°and women who have become known to us all at the top of 
the penal administration will not suffer a sudden and permanent 
eclipse so that their work will henceforth be shrouded in the clouds 
of anonymity. 

J. E. Haun Warnms. 


2 s. 21, 9 s . ° e 
22 g, 24. *Sae The Times, November 17, 1960. e 
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REPORTS OF COMMITTEES 


Report or THE COMMITTEE ON THE Truck Acts ! 


“Ir is not difficult to criticise the Truck Acts,? nor is it difficult to 
reach the conclusion that they ought to be repealed and the whole 
policy relating to the regulation of wage payments reconsidered. 
It is the formulation of a new wage payment policy that poses 
problems. 

The Committee on the Truck Acts finds that the Acts “... 
are complex and somewhat difficult to interpret, and that their 
effect in relation to particular cases is often uncertain. Further- 
more circumstances in industry have so changed since the Acts 
were passed that many of their provisions have become irrele- 
vant... .°?* Designed to ensure that the workman received his 
full wages in cash without any conditions as to the manner in 
which they were to be spent, the Acts are now largely used to 
prevent any deductions from wages, whether or not these 
deductions are beneficial to the workman.+ 

The restoration of complete freedom of contract between 
employer and employee is rightly rejected by the committee, 
despite evidence relating to the paucity of infringements of the 
Truck Acts,’ evidence from the employers that the Acts have 
ceased to perform a useful function,® the increased strength of 
Trade Unions who can adequately protect “their members from 
inequitable practices, and the large number of employees outside 
the Acts who do not appear to suffer although there is no protec- 
tive legislation for them. It is instead recommended that the 
Truck Acts should be repealed in their entirety and replaced by 
more modern legislation. 

One of the main defects of the Truck Acts is that it is virtually 
ampossible to distinguish those who were ‘‘ workmtn’’™ and 
within the protection of the statutes from those who were outside 
their scope. The committee suggest that the new legislation should 
apply to all employees. This is excellent. A statute covering the 

. ryles for payment of wages to all employees would be invaluable. 

The first problems dealt with by the committee related to the 


1 Ministry of Labour, 1961. 
2 The Truck Act, 1881, the Truck Amendment Act, 1887, the Truck Act, 1896 
and the Truck Act, 1940. 


3 p. 6. 
4 Bee Kenyon v. Darwin Cotton Manufacturing Co. [1986] 2 K.B. 189. 
5 Para. 8, pp. ; 
6 In fact they said they prevented certain benefits being given to those 
employees covergd by the Acts, Hividenge from employees’ associafions recom® 
° mended the retention and extension of the Acts. 


7 s. 10, Employers and Workmen Act, 1875. \ se ef 
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e 
payment of wages in kind and the freedom to dispose of wages. aA 


These, they suggest, should still be. regulated; no restrictions* 
should be placed by the employer on the way in which the 
employee spends his wages, and payments iņ kind must be con- 
trolled. Although they disapprove of truck payments, the comw 
mittee were nonetheless persuaded that it would be desirable to 
permit the employer to provide his employees with benefits over, 
and above the cash wage (as is at present permissible as far as 
non-“* workers *? are concerned). Their difficulty was to produce 
some formula which would guarantee that the employee receives a 
substantial cash sum each pay-day, the obvious solution of permit- 
ting a fixed portion of the wage to be paid in kind or by services 
being rejected as clearly impracticable." The formula that the 
committee puts forward is that all wages are to be paid in cash (or 
other permitted manner) and “‘ wages ” are defined by them as 
that sum specified as wages in the contract of employment which 
would be known as the “ cash-wage.’? Over and above the cash- 
wage the employer may make payments in kind or provide 
services, this being the “< non-cash wage.” The committee foresee 
no danger to the cash wage in this formula, largely because ‘ most 
workers are covered by collective agreements which can be 
enforced through section 8 of the Terms and Conditions of Employ- 
ment Act, 1959, or by statutory minimum wage fixing 
machinery.”?® This is a little surprising because the committee 
earlier uses the argument that there are a large number of workers 
who’ are not covered by collective bargaining or statutory 
machinery as one of, the main reasons for the proposed retention 
of restrictive regulations.*° The committee also assumes that the 
Industrial Court under section 8 and the Wages Councils will be 


. purely concerned with the cash wage and not with the non-cash 


wage. Some alteration of the Wages Councils Act, 1959, is sug- 
gested—but no alteration to section 8 of the Terms and Conditions 
of Employment Act—although “‘ terms and conditions ” in section 
8 must surely cover the non-cash, as well as the cash wage. 

The committee’s most controversial recommendations are if 
the field of deductions and fines. Here they suggest an entirely 
new scheme under the control of new tribunals. Complete freedom 
to make deductions or to fine is rejected on the ground that rela- 


tions may become so strained that “‘ judgment may be vitiated,”’. + 


but they are in favour of permitting more deductions than are 
possible at present.?? Any deduction, say the committee, should 


8 Problems arise in the assessment of the value of the goods or services. Also 
any increase in the value of these might make them exceed the permitted 
proportion and thus render a legal contract illegal. 

8p. 14. 

10 5 12. 

11 p. 16. 

“3 These ngw deductions ,include the recovery of loans made to employees, 
advanges and overpayments of wages, clothing, tools, etc. and, oddly enough’, 
“coptnbttions towards the fost of sports grounds ; or otRer recreations) 
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be lawful; so long as the employee consents to it. This is to restore 
‘freedom of contract between employer and employee. We are 
now in a period of legal development in which the normal contract 
is the standard cogtract, in which the laissez-faire ideal of a 
eontract freely negotiated between two equal persons is quickly 
disappearing. It is disappearing in labour law as well as ordinary 
.contract. Terms of contracts of employment are increasingly 
settled by collective agreements which create a norm capable of 
extension to other employees by virtue of section 8 of the Terms 
and Conditions of Employment Act, 1959. It is doubtful if there 
ever was true freedom of contract as far as the majority of con- 
tracts of employment were concerned + and to suggest a return 
to such freedom is, to say the least, rather odd. A suggestion that 
the tribunal should be empowered to reduce deductions which were 
not fair and reasonable in amount was rejected because this 
“ would introduce an element of uncertainty into contracts of 
employment . . . inconsistent with the general principle of contrac- 
tual freedom underlying our recommendations.” 1 Are contracts 
of employment so certain that this consideration bears much 
weight? It could hardly apply to large enough numbers really to 
upset the employer’s economic arrangements—a reason, one would 
have thought, for giving this power to the tribunal, rather than 
one for refusing it to them. It is surprising to find the committee 
insisting that once the deduction had been agreed by the employee 
then it would be irrevocable, even as to the amount. This would 
make it possible for an employee to agree to a deduction which 
was so large that it would leave the employee with too small an 
amount of money to support himself and his family. Yet when 
dealing with payments in kind they are most insistent on ensuring 
that the employee receives an adequate cash sum each pay-day and 
they would only give the employers power to fine or make deduc- 
tions for bad work which were fair and reasonable in amount, and 
for cash shortages 1° an express right of appeal to the tribunal is 
given ‘‘ that any proposed instalments are too high.” The com- 
fnittee, again on the grounds of contractual freedom, “apparently 
would empower the employer to insist upon consent as a condition 
of employment and they see no reason why the consent, once 
given, should not be final and irrevocable—unlike the provisions 
under the Payment of Wages Act, 1960, s. 6 (7). The powers of 


facilities." This final deduction was put forward to the committee and noted 
by them without disapproval or adverse comment (p. 9). If the sports ground 
is owned by a club to which the employees belong and which is separate from 
the employer then deductions can already be made under Hewlitt v. Allen 
[1894] A.C. 388. If the ownership of the ground remains in the employer 
why should the employee contribute to its provision and maintenance? The 
employer is retaining the deduction for his own benefit. 


13 p. 11, para. 82. 

14 Smith v. Baker,[1801] A.C. 3825 and Bowater V. Rowley Regis B.C, [1044]° 
° K.B. 476, 479. š 

15 p. 16. È \ e 16¢8¢ee „below. 
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the tribunal would be limited to the interpretation of the contract 
to see if the deduction is permitted by it and to the question of 
consent. 

The proposed rules relating to fines and deductions for bad work 
or damage to the employer’s property are far more stringent. This 
power would only be given to the employer where there is an 
accepted practice or the majority of the workers concerned consent, 
to the scheme of fines ‘7 and only fair and reasonable fines and 
deductions may be imposed.*® Strangely enough the new contrac- 
tual freedom will not affect fines—apparently the employee would 
be unable by agreement to submit to a fine. 

The new tribunal would be given greater control over fines and 
deductions for bad work than it would possess over deductions 
generally. It is proposed that the employer would first inform the 
employee of his decision to fine (or deduct). Within the period of 
ten days following this notification no deduction could be made 
without the consent of the employee and the employee could refer 
the question to the tribunal if he thinks there is no power to fine 
or the amount is unreasonable. Presumably the committee intend 
that the employer should make a deduction after ten days have 
elapsed, even if the employee has not expressly consented to the 
deduction, so long as the employee has not referred the matter to 
the tribunal. The power of the tribunal is to disallow fines (or 
deductions) that the employer has no right to make and to reduce 
those which are unfair or unreasonable in amount.?° 

More startling suggestions are made to cover shortages and 
employees who hava a duty to account to their employer will not 
be in an enviable position. The committee would give employers 
power to deduct the amount of the shortage immediately, giving 
notice to the employee but giving him no opportunity of appealing 
to the tribunal before the deduction is made. The reason behind 
this change of policy is that there may, though only in compara- 
tively few cases, be elements of ‘ dishonesty or culpable negli- 
gence.” 2 The small number of cases involved is normally a 
ground for the committee’s refusing to make any concessions tò 
cover them.” There seems no reason why the employer should be 
given greater power when cash is short than when machinery is 
damaged or work is bad—these, too, may have elements of dis- 
honesty or culpable negligence in a few cases! The employee would 


17 The committee foresee that this consent would normally be obtained through 
the appropriate union. It is pleasant to see the unions recognised in this way 
—but who decides which union 18 appropriate—does the union give or with- 
hold consent withont consulting or after ibt has consulted its members? 

18 Otherwise the terms would be penalties. 

18 Overpayments of wages by the employer are treated in the same way as fines 
—the employer gives notice of overpayment and deductions to cover it, and 
employee to be able to refer the matter to the tribunal. 20 p, 18. 

esi p. 16 o . . unjustifiąble to impose so' severe a restriqfion on contractual 
roodgmr in order to deal with a small number of difficult cases’ and p. if, 
parg. 2s . 
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be ‘given the right to appeal to the tribunal after the deduction has 
been madé and the power of the employer restricted in that there 
must be a contractual term permitting him to deduct—although 
this could apparently be an implied term. 

e The main defect ih these proposals is surely the fact that unless 
the employee takes certain steps the deductions can be made by 
the employer, that the onus is placed entirely upon the employee. 
It is more than likely that the employer would be far better 
acquainted with the rules and regulations than the employee and 
also far more able to wait for his money than the employee. It 
would be better if the employer could not make any deductions 
without the consent of the employee or the tribunal, so once the 
employee refuses to consent the employer has to refer the matter 
to the tribunal—or is it assumed that every employee would refuse 
to consent? Apparently the employee would lose all his rights 
after the period of ten days had elapsed (unless he has appealed) 
although the tribunal in deciding how much of a wrongful payment 
to return to the employee, is empowered to take into account 
“ unreasonable delay in making the claim ’’;** assuming that this 
means delay over and above the ten days (it cannot possibly relate 
to delay within them) then the employee may be able to bring 
belated claims—this requires clarification. 

The consent of the employee would be required in almost every 
situation—but the committee do not lay down any necessary form 
which this consent must take **—this is because there is no set 
form for the contract of employment. It is surely essential that 
any consent to a deduction from his wages must be in writing and 
signed by the employee. After all, this is not an onerous require- 
ment and it would make questions relating to the existence of 
consent far easier to determine. 

It is most unfortunate that the committee did not see fit to 
expand their section on the Tribunals.** These would replace the 
courts in interpreting contracts—though their members (an inde- 
pendent chairman, an employers’ representative and an employees’ 
representative) need not be legally qualified despite thé fact that 
they would have to interpret contracts. Virtually no recommenda- 
tion is made relating to procedure, representation, or rules of evi- 
dence before the tribunal. Its awards would be legally binding and 
appeals on points of law could be made to the Court of Appeal or 
Court of Session, Costs, however, are dealt with, the tribunals 
being given a discretion to award the workers and witnesses their 
expenses at the cost of the employer. 

The establishment of non-legally-qualified tribunals (without 
any legally-qualified guide) to replace the courts is a consider- 
able innovation. The paucity of recommendation made by the 


22 p. 19. 
2p, 18, ° ii $ ° 
a4 Paras. 41-44, less than a page. \ . . * 5 
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committee is not enough to persuade one that the scheme would be 
sound or workable. . 

Finally, despite the widening of the scope of the Truck Acts 
to cover all employees *% the committee would retain a favoured 
class of transactions—those covered by the Payment of Wages Act, 
1960. They do not recommend the repeal of this Act, merely 
suggesting that “it may be necessary to make consequential 
changes in it,” but no extensions of it. Why no repeal? 

Is it too much to hope that this report, like those of many other 
committees, will be unheeded and forgotten? The basis of the 
committee’s recommendations, freedom of contract, is question- 
able and out of date. The proposal to establish a lay tribunal 
which would have jurisdiction over disputes arising under this new 
legislation must be rejected. This proposal’s few apparent advan- 
tages, cost and speed, would probably prove illusory as either party 
could appeal from its decision to the courts. Clearly, matters 
involving the interpretations of contracts can only be dealt with 
satisfactorily by the courts. 

It is obviously necessary to hold yet another inquiry into the 
Truck Acts and the type of legislation which should replace them. 


Orea L., ATKIN. 


THE CITIZEN AND THE ÀDMINISTRATION 


. A Report by “ Justice ” 1 


“ Justice ” is the British Section of the International Commission 
of Jurists. Its disfinguished Council, Executive Committee and 
research Committees contain a cross-section of working lawyers, 
law teachers and men engaged in public affairs, and the present 
report was organised by Sir John Whyatt, formerly Chief Justice 
of Singapore. Sir John was asked to inquire into ‘‘ the adequacy 
of the existing means for investigating complaints against the 
administrative acts or decisions of government departments and 
other public bodies, where there is no tribunal or other statutory 
procedure available for dealing with the complaints; and to con- 
sider possible improvements to such means, with particular refer- 
ence to the Scandinavian institution known as the Ombudsman.” 
Sir John had the aid of Mr. Norman Marsh, Sir Sydney Caine and 
Dr. H. W. R. Wade, but we are told by Lord Shawcross, the 
Chairman of Justice, that the report should be known as the 
Whyatt Report. 

This is first-class comparative constitutional law and practical 
statesmanship. In 169 short, clear paragraphs, the report sorts 
out the problem from related problems, explains the actual work- 
gue of the Scandinavian offices and their constitutional background, 


25 Even _tifose suiployed by the Gown. i . 
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and recommends the creation of a similar office, to be called 
“í Parliamentary Commissianer,” in the U.K. The general 
problem dealt with is the need for protecting the individual against 
maladministration in a world where government action is far 
reaching. Much of that problem is dealt with by the remedies 
provided in the administrative system or the ordinary legal system, 
how much varying from country to country even within the 
Commonwealth; for example, this report is able to take comfort 
from the consequences of the Franks Committee, in particular the 
Council on Tribunals, but there have been no such consequences in 
Australia. But as the report shows, there is still a wide area in 
which, even in Britain, neither appellate administrative tribunals 
nor the administrative law of the ordinary courts provide adequate 
safeguards, and where at present only such methods as press 
campaigns, or questions or motions in Parliament, are open to 
the citizen. The report shows‘that the latter methods have serious 
weaknesses, and these are as prominent in other parliamentary 
systems. (In Australia, maladministration has to be on a scale 
involving the general reputation of the government before parlia- 
mentary action concerning it is likely to be effective.) A British 
Ombudsman is therefore recommended as necessary to deal with a 
large residuary class of acts of maladministration, particularly 
from the point of view of securing individual redress in what are 
likely to be, qualitatively speaking, minor matters. 

This conclusion, however, was not reached merely on a priori 
reasoning nor probabilities. It is the result of a careful survey of 
hundreds of cases made available largely through the willing 
co-operation of a number of U.K. Departments of State, and a 
similar survey of sample cases dealt with by the Swedish and 
Danish officers. The recommendation is also a very cautious one. 
It is proposed that the Parliamentary Commissioner shall have 
judicial tenure, in some respects a stronger safeguard than that 
used in Scandinavia, but, as there, he is not to have access to 
“f internal’? departmental minutes—only inward and, outward 
eérrespondence—and his principal weapons would be informal 
inquiry, influencing Ministers and public servants by his comments 
and reports to Parliament or a Select Committee thereof. He would 
not have the power to initiate legal proceedings against public 
"servants, but in any event that is a power rarely used in Scandi- 
navia. But his powers would be less than those of the Scandi- 
navian officers in two major respects; first, at least in the early 
stages, complaints would not come to him directly from the public, 
but would have to be conveyed by a Member of Parliament; 
secondly, Ministers would have a reserve power to refuse to provide 
facilities for an inquiry by the Commissioner. 


e Perhaps Sir John Whyatt was ts ees in suggesting such ° 


restrictions om his Parliamentary Commissioner, as the medegsary 
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price for obtaining serious consideration of his proposals by respon- . 


sible politicians. Certainly he hopes that in time the first restric’ 
tion will be abandoned and the second, owing to a well-established 
convention, become of no importance. Perhaps, too, these expecta- 
tions are reasonably well grounded in the case of the U.K. In the 
case of Australia, I would myself oppose the first restriction, for 
fear lest the active participation of Members would lead to these 
inquiries being used mainly for political purposes. Members would 
tend to select cases of which some political use could be made, and 
would tend to press as political issues matters which would be 
much better left to quiet prodding by the Commissioner, a process 
which the Scandinavian officers have used so deftly. Something 
like the second restriction would certainly be essential in Australia 
in relation to defence and security matters, but I fear that a 
general discretion to refuse inquiry would be subject to abuse 
and I would sooner see occasions for such refusal restricted to 
categories of information. 

The report also recommends that the Council on Tribunals 
should be given the power it now lacks to recommend the institu- 
tion of administrative appeal tribunals where needed and appro- 
priate, and further that, following a Swedish model, there should 
be a General Tribunal for miscellaneous purposes, to which appeals 
would be directed under statutory order made by the Lord Chan- 
cellor. These admirable proposals are also unfortunately inap- 
plicable in Australia and most other parts of the Commonwealth 
for lack of Franks Committee institutions. Although Sir John did 
not regard any proposal for a comprehensive new administrative 
tribunal system, French or German style, as coming within his 
competence, he made some study of the Conseil d’Etat and of 
Scandinavian administrative courts and it is obvious that he con- 
siders tribunal procedures as superior in many ways to Ombuds- 
man procedures. If the recommendations for more tribunals and 
for a General Tribunal were adopted, I can imagine a historian of 
British government writing a century hence thus: “ Until the 
1960s, Britain had a highly fragmented system of administrative 
law, most of which rested on unintelligible distinctions; it attracted 
the friendly derision of the jurists in neighbouring countries, whose 
commonsense in developing methods of controlling the bureau- 
cracy was only exceeded by their lack of commonsense when, it 
came to handling parliamentary institutions. But then came a 
judicial prophet from a distant colony, who persuaded the British 
to set up a body with the uninspiring title of ‘ General Tribunal’, 
to hear appeals from administrative decisions where no other 
appeal was provided. This body soon established such an admir- 
able set of principles and procedures that it became a grievance 
with both public and bureaucracy if a particular discretion was left 

*under another tribunal, sti more if it were left ġo the Serboniqn 
Bog ofthe common law. d so the General Tribungl is today the 
` . 
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+ envy of our neighbours, and its main difficulty is to avoid the 
°” temptation to take over most of the jurisdiction of the ordinary 
courts; since in any given dispute today either the plaintiff or the 
» defendant is sure to be a civil servant, the basis for an appropriate 
fletion is obvious.” 
In an appendix to the Report is the draft Bill for establishing 
a “ Parliamentary Commissioner for Investigations ’? in New Zea- 
land; this Bill had at writing passed its second reading but not its 
committee stage and its future was uncertain. It is, however, a 
well-drafted shot at carrying out the essence of the ideas in the 
Whyatt report, and since the two activities proceeded indepen- 
dently, it is interesting to see how far they agree. The New 
« Zealanders have not required complaints to come through an M.P. 
nor have they given departments any general discretion to refuse 
an inquiry. They have laid down a list of matters which the 
Commissioner may not investigate, and have empowered the Com- 
missioner to obtain a declaratory order from the Supreme Court if 
any question arises as to his jurisdiction. In addition they have 
given the Commissioner a discretion to decline to proceed if there 
are alternative remedies, complainant lacks interest, the matter is 
trivial etc. I am inclined to think that absolute bars on the juris- 
diction of the Commissioner may tend to breed litigation, and that 
it would be better to express all such matters as grounds on which 
the Commissioner may refuse to proceed, and perhaps in some 
cases to give an appeal to the ordinary courts against a decision to 
proceed. j 
In this report and in most of the English discussions, emphasis 
has been laid on the cases where members of the public had suffered 
from maladministration. Such cases are well known in Australia, 
as are cases where the absence of appeal procedures exposes the 
individual to “‘ oppressive’? action which is nevertheless not 
clearly ‘‘ mal,” and where reconsideration and a fairer procedure 
are all that the citizen can expect. In some of these cases, the 
demands of policy and the difficulties of administration may 
attually be such that an ‘“ Ombudsman ” style procedure would be 
found more tolerable by the authorities concerned than would a 
formal tribunal procedure. An Australian example is in the field 
of migration. The Brenner case, where an Israeli lecturer was 
‘refused admission after appointment by the Council of the Univer- 
sity of Adelaide, and the cases in which Malayan divers have been 
ordered to leave because of the slump in pearl shell, though cap- 
able of other employment and wishing to stay, are difficult to fit 
into a tribunal procedure. But a Commissioner could well have 
inquired and the possibility of such inquiry would go some 
distance to allaying fears of prejudiced decision. 
But Australian experience has also thrown up another type of 


ease which has mot been so prominent\in the English diseussions. i 


This is the case where a public servant\has reason te suspêct the 
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legality, honesty, or even wisdom of some policy or activity of bis ° 
superior officers, or even of his Minister or the latter’s Govern- 
ment, in circumstances where the public interest requires that the 


public servant speak out but the ordinary gules of public service e 


silence or official secrets legislation make this difficult. For 
example, a few years ago in Queensland a senior public servant had 
reason to believe that his Minister was engaging in corrupt pracr 
tices, but owing to the working of party politics it was impossible 
for him to communicate these suspicions to anyone likely to take 
action without the virtual certainty of being removed and even 


‘persecuted. He tried to work through a political organisation and 


the Press and the Minister was in fact eventually removed, but a 


vindictive party majority procured the removal of the public * 


servant as well. In another case, a federal senior health officer 
wanted to protest, with good reason, against a government policy 
which threatened to emasculate the work of the laboratory which 
he controlled. He too talked to the Press and was duly disci- 
plined. A federal car driver was dismissed because he gave the 
Press information about illegal use of cars by a senior official; he 
was also threatened with the official secrets legislation, but after 
considerable public outery he was reinstated. Perhaps a special 
Public Service Ombudsman is needed here, like the special armed 
services Ombudsman in West Germany and Sweden. 

There is one matter only which this report reprehensibly fails to 
deal with. Should Sir John Whyatt become first Parliamentary 
Commissioner, or first Chairman of the General Tribunal? He has 
amply demonstrated his competence for both. 

GEOFFREY SAWER. 


REFORM OF LONDON GOVERNMENT 
Tue Royal Commission on Local Government in Greater London 


_ was appointed on December 10, 1957, to examine the present 


system and to recommend whether any, and if so, what, changes 
in the structure and the distribution of local authority functions 
would better secure effective and convenient local government. 
Police and water were excluded. The area stretched from Banstead 
to Cheshunt and from Staines to Hornchurch. The members were 
Sir Edwin Herbert (Chairman), Sir John Wrigley, Sir Charles’ 
Morris, Mr. Paul Cadbury, Mr. W. H. Lawson, Miss A. C. Johnston, 
and Professor W. J. M. Mackenzie. 

The Royal Commission took evidence and nosed around on its 
own. Its Report (Cmnd. 1164) was published in October 1960. 
The Government announced its decision in November 1961 (Cmnd. 
1562) and further details were published in Circular No. 56/61 of 
the Ministry of Housing and Local Government. 

The Report itself thas oyerea thousand paragraphs, and a second 
part of #wenty-one items ftables and other notes) ; there were also 
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twelve maps; and a considerable body of published memoranda 
ånd minutes of oral evidence. The principal recommendations 
were the creation of fifty-two new London boroughs, with popula- 
tions varying from 1Q),000 to 250,000, as the “‘ primary units ” of 
local government and a Greater London Council directly elected 
from single member constituencies based on the parliamentary 
constituencies. This council was to be the education and planning 
authority with, however, considerable powers for the administra- 
tion of these functions being entrusted to the new boroughs; also it 
was to be the authority for traffic, main roads, refuse disposal and 
the fire and ambulance services; it was to have certain concurrent 
or supplementary powers for housing, provision of parks and open 
spaces and of entertainments, main sewerage and sewage disposal, 
and land drainage. The new boroughs were to be the authorities 
for housing, personal health, welfare and children’s services, en- 
vironmental health (other than refuse disposal), roads (other than 
main roads), and libraries. 

The Government accepted the main terms of these recommen- 
dations, specifically that the new boroughs should be the primary 
units, and that there should be a Greater London Council. There 
were two main departures from the Report. First the Government 
decided that the new boroughs should be thirty-four in number, 
with a minimum population of around 200,000 (details to be 
decided after consultation with local authorities); secondly, that 
education should be the responsibility of the boroughs and not be 
divided between the Greater London Council and the boroughs. 
Otherwise, the Government accepted broadly, but leaving room 
for negotiation, the distribution of functions between the Greater 
London Council and the boroughs. 

A few of the existing local authorities will, under the Govern- 
ment’s proposals, retain their present boundaries and not be 
enlarged or reduced; these are the City of London and the 
boroughs of Lewisham and Harrow. But the remaining 100 or so 
authorities will lose their present identities; the London County 
Council and Middlesex County Council will sink without trace; 
the county boroughs of East Ham and West Ham will lose 
their status and be amalgamated, with the addition of part of the 
boroughs of Barking and Woolwich; the county borough of Croy- 
don will lose its status and its boundary will be enlarged to take in 
two urban districts; and the counties of Essex, Hertfordshire, 
Surrey and Kent will be deprived of their ‘‘ metropolitan ” areas. 
In one sense, these changes may be called radical. The uprooting 
of authorities like the L.C.C. and Middlesex County Council justifies 
that description. The functions of the three county boroughs are, 
at the other end of the tree, fairly severely pruned. 

In a short descriptive note, comments must be few. As is 
generally admitted, all questions are ul\jmately theological, Almost ° 
all questions are ultimately political. is question js beth party 


eat 
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political and political-science political. Perhaps it was: the party 
political that prevented the major authorities concerned from seet 
ing what threatened them and from taking steps to avoid massacre 
or mutilation. The counties seem now, too Jate, to be trying to 
present a joint plan which would make some sense. Had they 
done so earlier and put forward to the Royal Commission proposals 
for the better government of the area, they could have saved them, 
selves. For there are undoubtedly certain functions—town and 
country planning, main roads and traffic control, in particular— 
which must be looked at by a single authority over the whole of 
this large slice of south-east England (and many would say that for 
these functions the slice is too small). If the major authorities had 
agreed to give up some of their powers to a single large authority 


_(not on a joint board plan) they could have argued with great 


strength that their present administrations were efficient and that 
there was little reason to suppose that any reshuffling of the pack 
of available officers and councillors would produce a better deal. 

The sense in which this question is political-science political is 
also the sense in which the Report and the Government’s proposals 
are the reverse of radical. For all the fine words about local 
democracy, the essential issue to the Clapham omnibus driver and 
his passengers and their children is whether the jobs of educating, 
preserving health, providing houses, easing the movement of traffic, 
and so on, are done as well as they can be. Unless, for example, it 
can be shown that the destruction of the L.C.C. as an education 
authority is likely to result in better education of the pupils within 
that area, then it should be left alone. No large-scale re-organisa- 
tion of local government is justified on the basis of a possible 
improvement in the quality of councillors or of the services they 
can provide, if the price paid is the disruption of teams of admini- 
strative, technical and professional officers who, in fact, determine 
the standards by which local government is judged. 


J. A. G. GRIFFITH. 
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NOTES OF CASES 


AUTOMATISM 


I. A Question of Law 


AutHoucH the decision of the House of Lords in Bratiy v. 
Attorney-General for Northern Ireland + actually turns on a point 
of evidence, Lord Denning’s judgment is worth separate considera- 
tion for the light it throws on the general role of automatism in 
the criminal law. 

Bratty was convicted of the murder of a girl by strangulation. 
He told the police that when he was with the girl “‘ a blackness 
came over him ” and he “ didn’t know what he was doing,” 
though he was able to give some account of what happened. 
Defence counsel asked the jury to return “ one of three separate 
and completely independent verdicts’: first, not guilty, because 
Bratty “ was not master of the situation ” due to automatism, the 
only cause suggested being psychomotor epilepsy; failing this, 
guilty of manslaughter, because his mental condition was so con- 
fused that he was not capable of forming the intent for murder ?; 
and failing acceptance of either of these submissions, guilty but 
insane, because he did not know the nature and quality of his acts 
or did not know that they were wrong. Taking the view, appar- 
ently, that there was insufficient evidence for consideration by the 
jury of sane (as opposed to insane) automatism or of lack of intent, 
the trial judge left only the last ‘defence’ to the jury who 
rejected it and Bratty appealed unsuccessfully to the Court of 
Criminal Appeal in Northern Ireland and then to the House of 
Lords, mainly on the grounds that the trial judge was wrong in 
excluding the first two defences.* 

As recently as 1958 * Dr. Glanville Williams was able, to discuss 
Only one officially reported case* in an English court on auto- 
matism. Since then, however, the legal possibilities of a “* black- 
out ” have been probed by defence counsel in a series of cases * 


1961] 8 W.L.B. 965; 3 All E.R. 528. 
2 any event, this would appear, on the facts, to have been a doubtful 
ae in view of Director of Pubho Prosecutions v. Smith [1961] A.C. 


. 2aBratty was later reprieved. 

3 Criminal Law, The General Part, 1st ed. (London, 1958). 

4 R. v. Harrison-Owen [1961] 2 All E.R. 726, though typically careful research 
by the learned author has brought to light a number of earlier unofficia aT 

rted cases on the subject. Moreover, cases like Kay v. Butterwo 

(1945) 110 J.P. 75 can clearly be said to be closely connected with this tope. 

5 Bee now, ¢g., R. v. Charison [1955] 1 All E.R. 850; R. v. Kemp [1956] 8 
, All E.R. 249; v. Martın, The Times, Qctober,25, 1067; Hill, v. Baster® 
” [1958] 1 All E.R. 193; Polos v. BeaumoMt [1958] Crim.L.R. 629; R. v. 
Srbbles [19569] Crim. L.R. 660; R. v. Bent [19860] Crim. B.R. 977;. R. v. 
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in which the principles governing automatism have been gradually 

evolved. : ý 

At the outset, automatism was, perhaps, quite likely to succeed 
as a complete defence either because it couJd be said that in a 
blackout there was no willed conduct and therefore no actus rens 
of the offence charged ë or because a person who did not know 
what he was doing at the time could not be said to have had mens 
rea either in the form of a specific intent or of general malice.” 

That such a person, however blameless, might still represent a 
danger to the community was underlined by Devlin J. (as he then 
was) in Kemp ® which imposed the first important limitation on 
the defence. Employing and, indeed, extending the only powers 
available to him, the learned judge directed the jury on the sum 
of the medical evidence to find insane someone whose blackout was 
caused by a hardening of the arteries. Interpreting this as a 
“ disease of the mind ” for the purposes of the M’Naghten Rules, 
Devlin J. clearly implied that what determined whether the accused 
should be sent to a Broadmoor institution or go free was whether 
or not his conduct was likely to recur, an extremely sensible, 
though somewhat original, conclusion, virtually forced on him by 
the inadequate safeguards of our legal system. 

Despite a number of surprising statements, this point was made 
more explicit by the same judge in Hill v. Baxter ® which imposed 
the second important limitation on the defence. Although it had 
been implied in Kemp that once the accused had put his state of 
mind in issue, insanity could then be raised by the prosecution, it 
was obvious that this would hardly be appropriate to all cases, 
particularly cases involving petty offences, and that, despite Wool- 
mington,® some practical evidential restriction had to guard 
against the possibility of groundless pleas of automatism proving 
successful, particularly in the lower courts. Whilst the Divisional 
Court in Hill v. Bawter was unanimous in directing the magistrates 
to convict on the facts of the case, it was divided as to the nature 
and weight of the onus on the accused, and this represents the 
central issue in Bratty which is considered later by Mr. Hall 


Budd, The Times, November 8, 1961; R. v. Lewendon, The Times, Decem- 
ber 16, 1961. The case which attracted most publicity was that of ,the 
American Serviceman Boshears who was held to have ed a girl in his 
sleep after a drunken party and acquitted. The Times, February 18, 1961. 

n automatism and its application to general principles, see further 
Edwards, Automattsm and Criminal Responsibility, M.L.R. 875 (1958) 
and Prevezer, Automatism and Involuntary Conduct [1968] Crim.U.R. 861 
and 440. 

6 This principle was clearly recognised and imdirectly, though unnecessarily, 
apphed in Haritson-Owen, loc. cst. note 4 in which the trial judge's admis- 
sion of evidence of simular offences was held to be wrongful in view of the fact 
that the defence was one of no actus reus and not of lack of mens rea. 


* 7 Bee, Ega Charlson, log. ct. 5. e 8 Loc. at. note & 

9 Ibtd.. Bee, further Prevezer, Poo. cit. note ð. ° 
20 Woplmingtor v. Director of Public Prosecutions [1995] A.C. %462. 
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"The third limitation on automatism imposed by the courts is 
that the conduct during the. blackout must not have been reason- 
ably foreseeable. If, for example, someone charged with danger- 
ous driving should have realised that he was likely to blackout 
whilst driving, then he committed the offence not when he 
collapsed at the wheel and the car mounted the pavement but 
earlier, when he was driving the car in an apparently correct 
manner but had already consumed too much alcohol ™ or should 
have sensed the onset of an attack * or had begun to feel drowsy,” 
ete. Theoretically, this limitation should be more restricted in 
scope than the other two since it should only be relevant to offences 
which can be committed by negligence, though the number of such 
offences is extremely problematical today in view of the possible 
implications of Director of Public Prosecutions v. Smith. More- 
over, strictly, this particular limitation may give rise to problems 
of causation if the offence charged is, like killing by dangerous 
driving, defined in causal terms, though such problems may well 
be disregarded by the trial judge, as they seem to have been by 
Mr. Justice Paull in Sibbles * and more recently by Mr. Justice 
Sachs in Lewendon.** 

Little clarification of the first and third of these limitations is to 
be found in the judgments in Bratty of Viscount Kilmuir and Lord 
Morris, concurred in by Lords Tucker and Hodson. Agreeing with 
the finding that the accused had adduced insufficient evidence of 
automatism which was not due to insanity, these are almost 
entirely concerned with the actual point in issue in the càse, 
namely the second limitation relating to the weight of the burden 
on him, though they clearly subsume that psychomotor epilepsy 
can be a disease of the mind for the purposes of the M’Naghten 
Rules. There is, moreover, some hint of an appreciation by 
Viscount Kilmuir of the point which, with respect, was missed by 
the Court of Criminal Appeal in Harrison-Owen, namely that in 
the case of an offence like burglary requiring a specifie intent, a 
plea of automatism may serve to negative the requirements both 
of actus reus and mens rea. 

It is rather the judgment of Lord Denning, of which the other 
members of the House of Lords significantly, and not for the first 
time, made no mention, which deserves consideration for its clari- 
fication of the role of automatism in the criminal law. Despite 
certain questionable remarks, as a discussion of general principle 
Lord Denning’s judgment ranks high amongst his contributions to 
this branch of the law, and it has the particular merit, common to 


11 See, e.g., Sibbles, loo, cit. note B; Budd, loc. cit. note 5. 

12 Bee, e.g., Beaumont, loc. cit. note 5 in which the accused was, perhaps. 
somewhat fortunate (on the facts reported in the Onminal Law Review) to 
be acquitted. 

18 See, ¢.g., Kay v, Butterworth, loc. cit. ngtc&d. m P 

1f Loc. ct. note 2. 


16 Loo. cit. note*b. ° e ‘a Ibid. 
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many of his other judgments, of placing the point in issue in 7 
proper legal perspective. 

Above all, it seeks to define more clearly than has hitherto been 
attempted by an English judge what is meant by automatism and 
what is its legal effect. It doubts the unnecessary decision of the 
Court of Criminal Appeal in Harrison-Owen and it rejects the sug- 
gestion, explicit in Lord Goddard’s judgment, and even implicit in 
Devlin J.’s judgment in Hill v. Baster, that automatism cannot 
be a defence to a crime of absolute prohibition. All offences 
require some form of conduct by the accused and such conduct 
should be voluntary, though Lord Denning’s discussion of drunken- 
ness and automatism recognises that if the crime can be committed 
by negligence and the accused should have foreseen his conduct, he 
cannot be held not responsible. It is in striking contrast to both 
his concurring judgment in Director of Public Prosecutions v. 
Smith and to what he has subsequently said about that case,” 
that he should describe murder as requiring a specific intent and 
therefore, presumably, as an offence which cannot be committed 
by negligence, although it is unfortunate that he should bracket 
unlawful wounding in the same lower category as manslaughter. 

Moreover, he endorses the view adopted by Devlin J. in Kemp 
that the test of insane automatism lies in the likelihood of recur- 
rence of the conduct. His statement that ‘‘ any mental disorder 
which has manifested itself in violence and is prone to recur is a 
disease of the mind ”’ 18 imposes a qualification of violence which 
must, logically, be meant more as a practical, rather than a 
theoretical, guide o the courts when to require a finding of 
insanity. In addition, he expresses the opinion, with which the 
present writer is in sympathy, that Charlson cannot now stand in 
the face of Kemp. Someone who uses violence during a blackout 
attributable to a brain tumour may be no less a danger to the 
community than someone who uses violence during a blackout 
attributable to arteriosclerosis. 

Lord Denning does not discuss the problem, which could have 
been, but apparently was not, properly considered in Martin,!® of 
the person whose conduct is only likely to recur if he does not take 
precautions, e.g. the case of the diabetic who omitted to take a 
necessary dose of insulin. If his omission was negligent and his 
conduct was reasonably foreseeable (and the offence can be com-' 
mitted by negligence), he can, and should, be punished. If, on 
the other hand, he was not reasonably aware of his condition, is 
one to let him go free in the knowledge that any recurrence of his 
conduct can be punished or should one detain him merely to ensure 
that he is subjected to proper treatment in the future? The latter 


17 In a lecture ın Jerusalem, reported in The Times, August 1, 1961, and 
criticisgd by the preagnt wrij#r,on a different pomt im, The Law Society’? 
Gazgite, November 1961, at | 658. 


18 Jog. aë. note 1 at p. 534, 19* Loc. cit. note 5. 
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. course would seem particularly harsh where the illness can be 


simply cofitrolled but is perhaps the only practicable course to 
adopt where, as in the case of a brain tumour, the illness cannot be 
controlled without the risk of a dangerous operation. 

. Generally, the judgment deals clearly and sensibly with the 
broad distinction separating sane from insane automatism with- 
out, wisely, attempting to enumerate those illnesses which can be 
classified as ‘‘ diseases of the mind ’’ for the purposes of the 
M’Naghten Rules. It accepts, as do the other judgments, that the 
epileptic may have to be classified as insane if he is prone to violent 
conduct, though the acceptance serves to underline the inade- 
quacies of our present means of dealing with such a case. One 


e may, however, question Lord Denning’s assertion, which is appar- 


ently inconsistent with Podola,” that where the prosecution raises 
the issue of insanity following a plea of automatism by the accused, 
its burden is a balance of probabilities rather than beyond 
reasonable doubt. 

On the evidential point, on which the case turned, Lord Den- 
ning’s judgment ‘conforms mainly to that of the other members of 
the House. However interesting and important this may be, the 
value of the decision for anyone primarily concerned with general 
principles of criminal law derives largely from this one splendidly 
isolated judgment which is worthy of most careful consideration. 


S. PREVEZER. 


Il. Woolmington Triumphant i 

THe point of evidence on which Bratty v. Attorney-General for 
Northern Ireland + turns is buried in the mire of legal and proce- 
dural points into which the courts have slowly descended since the 
case of Kemp ? and the introduction of the defence of diminished 
responsibility in 1957.” Prior to that date, Charlson* and Harri- 
son-Owen* had shown what confusions and contradictions we 
could expect as the defence of automatism became increasingly 
popular, and since then, Hill v. Baster? and Boshears™ have 
shown the mud was deepening. It is to the great credit of the 
House of Lords, especially after their recent efforts in criminal 
cases, that in Bratty® they have almost succeeded in lifting the 
.law out of this mire, albeit they were unable to solve the difficult 
problem of the conflict of burdens which still besets us in connec- 
tion with the defences of insanity, diminished responsibility, and 
insane automatism. 

The method whereby their Lordships achieved this feat of levita- 
tion is really quite simple. They first reaffirmed that good old 


20 R. v. Podola [1960] 1 Q.B. 826. 

1 [1961] 3 W.D.R. 965; [1061] 8 All E.R. 528. 2 [1957] 1 Q.B. 399. 

3 s. 2, Homicide Act, 1957, 4 [1955] 1 W.L.R. 817. 

& [1951] 2 All E., 726. \ * © [1958] 19Q.B. 277. 

T The Times, February 18, 1961. 8 Loc. gt.*note 1. 
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principle of the law relating to provocation, enunciated’ in , 


Mancini,” that the judge shall not leaye the case to thé jury with 
regard to any particular defence unless a proper foundation has 
been laid by the production of evidence fit for the jury to consider. 
They went on to refurbish the golden rule ‘about the burden of 
proof in criminal cases, which was spelled out in Woolmington,” 
but which had become somewhat tarnished over the last few 
years, and to distinguish between provisional and ultimate 
burdens of proof. By these means they were able to resolve the 
particular point of the appeal, which concerned the correctness of 
the course taken by the trial judge in the face of an accused person 
who had raised three separate and apparently inconsistent defences, 
as Mr. Prevezer has described above. 

The reasons given by the House of Lords for upholding the 
trial judge’s attitude towards the plea of automatism were that 
this plea amounted to a plea of insane automatism, and if the jury 
rejected the defence of insanity their verdict on that would neces- 
sarily imply that they rejected the plea of automatism. But their 
Lordships were at pains to point out that there might conceivably 
be circumstances where an alternative defence based on automatism 
could properly be placed before the jury, where, for example, the 
accused person suffered a blow on the head and in addition there 
was evidence of mental disease. This was not a case of that 
nature. The result was that since no proper foundation had been 
laid by the evidence for the defence of automatism to be con- 
sidered separately from that of insanity, it was not incumbent on 
the judge to leave that defence to the jury separately. 

To reach this conclusion, their Lordships had to steer a course 
around the thoughtful judgment of North J. in the New Zealand 
case of Cottle,* which they skilfully accomplished by resort to the 
“ proper foundation ’? doctrine. There remained the ticklish 
question of the burden of proof in such cases, left in doubt in Hill 
v. Baster, which case had already made clear that before the 
defence of automatism could be considered there must be before 
the court ‘some evidence suitable to leave to a jury, otherwise this 
plea might become the last refuge of a hopeless defence. 

In the case of Hill v. Baxter, Lord Goddard had expressed the 
view that the onus of proving automatism was on the defence, 
because of its close affinity to the defence of insanity. The other 
members of the court had reserved this point, but in doing so, 
Devlin J. had some important things to say about the principles 
of the matter. He accepted the distinction between the evidential 
burden (which may shift) and the ultimate burden, which had been 
contended for by academic writers and by at least one judge for 


o [1942] A.C. 1. 10 [1985] A.C. 462. 


e 1: See, for example, R. v. Podola [1969] 8 W.L.R. 718, and the Lady 
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many years. He discussed the implications of Woolmington’s 
‘case and “the exceptions. In fact, his view of the law comes 
remarkably close to the view now taken by the House of Lords. 
He seems to have anticipated the acceptance of a distinction 
hetween sane and insane automatism, as well as the point about 
the “ proper foundation.” 

But these thoughts were not as yet fully developed. It was left 
‘to Viscount Kilmuir L.C., ably assisted by Lord Morris of Borth-y- 
Gest, to give them full expression. Lord Denning’s speech takes 
much the same line in regard to the burden of proof, and in some 
respects he makes it clearer than do the others, but on the nature 
of automatism he makes some rather debatable remarks, particu- 
larly about Charlson.7* It is surely a little unfair to condemn that 
case outright and to give Kemp" such unqualified approval 
(Viscount Kilmuir relied on it for support.) There was no medical 
evidence of insanity in Charlson, and that issue was neither raised 
by the defence nor introduced by the prosecution. The old notion 
that only the defence can raise a defence of insanity had not then 
been eroded by subsequent developments. Lord Denning regards 
this notion as “‘ now gone,” but surely that statement requires 
considerable qualification. It may well be in the interests of the 
accused person and the public that he should be detained, but this 
result could be reached otherwise than through the processes of the 
criminal court, and even in a criminal court, since the Mental 
Health Act, 1959, it can now be accomplished by other means 
than by proceeding to a conviction, at least as far as the magistrates’ 
courts are concerned. . 

These blemishes apart, Lord Denning’s speech has the great 
merit of stating clearly the dilemma in which we are now placed 
over the burden of proof in certain situations. The conflicting 
demands of Woolmington 5 and M’Naghten** have created an 
unreasonable dichotomy, with sane and insane automatism ranged 
on opposite sides of an evidential chasm. The only solution to this 
absurd situation must surely be to refer the whole question of the 
burden of proof of insanity, diminished responsibility, and auto- 
matism, to the Criminal Law Revision Committee, along with the 
question of the right of appeal from a verdict of guilty but insane, 
which the Lord Chancellor has already announced will be referred. 
At, the same time, the whole question of the procedure governing 
unfitness to plead might also be referred. The latter question was 
raised in the House of Lords recently by the Editor of this Journal. 

This appears to be the only solution to the problem of the con- 
flicting burdens, because their Lordships are unlikely to alter the 
common law relating to the defence of insanity, and in the case of 
diminished responsibility a statute is involved. That there are 
anomalies over the question of burden of proof is now widely, 


13 Loo. cit. note 4.° g 14 Loc. cita note 2. 


18 Loe. cit. noteæl0. 16 (1848) 10°C]. & Fin. 200. 
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recognised, and since Bratty, it is now clear that they are unneces- 
sary, for the ‘‘ proper foundation ” doctrine ensures that the jury’ 
shall not be tempted to reach a compassionate finding upon 
insufficient evidence. If we are indeed prisoners of our own 
conceptual schemes, as Dr. Glanville Williams has recently 
suggested,!” we cannot be content to leave it that way. Whether 


there still remains an area of uncertainty over the precise relation, 


between sane and insane automatism, where both arise on the 
same facts, is also a matter for serious consideration. 


J. E. Harn Wouwtama. 


CURIAL BASHFULNESS 


Oxz had assumed that section 1 of the Inheritance (Family Provi- 
sion) Act, 1988 (as amended), providing (in effect) that the law of 
intestacy should not in particular cases be taken as making reason- 
able provision, was harmless but unnecessary. The whole scheme 
of the Act once it was made to cover intestacy seemed to make it 
superfluous. It is now demonstrated that that assumption would 
have been dangerous. It is clear that in many fields the whole 
purpose of a statute is to declare a rule which will govern cases 
not otherwise provided for, but which is a rule which deals with 
the statistically average case, and therefore the case which rarely, if 
ever, occurs. Such a rule, particularly if it is going to authorise a 
dealing with an estate or with property in the absence of any 
spedific provision, will inevitably err on the side of caution. If it is 
going to assume what the ‘f reasonable man ’’ would do, it will 
assume what the most cautious reasonable man might provide. 
Such legislation lays down minimum standards, not normal 
, standards. The distinction is important, and, one would have 
thought, obvious. It is most clearly illustrated in the whole body 
of legislation starting with and springing from the Inheritance 
(Family Provision) Act, 1988. Even in that context, and in the 
first flush of the welfare state, it was not assumed that statutory 
provisions were necessarily reasonable or appropriate. In Rt 
Watkins,* it was not assumed that the provisions made for the 
mentally sick under the National Health Service were necessarily 
reasonable. All that the court would say was that a testator was 
“ entitled if he was so minded ” to take account of those pro- 
visions. Admittedly there is in those particular circumstances a 
large element of the ‘* reasonableness of the testator,” though this 
subjective element does not exclude all other considerations. 
Difficulty has arisen with the Trustee Investments Act, 1961, 
because the distinction is entirely overlooked. It is scarcely an 
exaggeration to say that before that Act no truly sane testator 


«7 Glanvillg Williams, “ Automatjim,'' Essays in Criminal Scence, 1961, ed. 
Gerhard O. W. Mueller, p. ot seq. at p. B46. 
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.° confined the investment of his estate to the field of trustee securi- 
‘ties. It is probably true to.say that most investment clauses were 
- a great deal more liberal—if not in the range of possible invest- 
e ments, at least in thg proportion of the trust fund which might be 
invested outside a narrow range of securities—than is the scheme of 
the Act. Certainly the courts were more liberal, in general prac- 
tice, than that scheme. Essentially that Act was clearly intended 
to provide a minimum rational standard of safe investment, in the 
same way as the trustee list had done originally. On its legislative 
history (which is of course inadmissible) this was made clear in the 
reasons for the addition of section 15 which provides: ‘f The 
* enlargement of the investment powers of trustees by this Act shall 
« not lessen any power of a court to confer wider powers of invest- 
ment on trustees, or affect the extent to which any such power is 
to be exercised.” Again one might have thought that the scheme 
of the Act was merely to help the beneficiaries of the thoughtless 
settlor by providing the minimum of relief without any applica- 
tion to the court. Those who wanted more could, as they had 
done previously, go to the court. It might have been thought that 
the effect of the section was to impose no restriction on the courts, 
which were under the Act as a whole simply to be relieved of hear- 
ing applications when a minimal enlargement of investment powers 

would suffice. 

It turns out that applicants can still go to the courts but they 
will get a very different answer to that which they might once have 
got. In Re Kolb’s Will Trusts,? it was abundantly clear that’ the 
testator intended the whole of his estate to be in safe commercial 
investments. Unfortunately the use of the legally meaningless 
phrase “f blue-chip ” entirely frustrated his purpose, and an appli- 
cation under the Trustee Investments Act, 1961, to overcome the 
consequential difficulties failed. ‘‘ The powers given by the Act 
must, I think, be taken to be prima facie sufficient and ought only 
to be extended if, on the particular facts, a very special case for 
extending them can be made out,” 3 said Cross J. who then found 
that there was not here sufficient specialty. Earlier in Re Cooper’s 
Settlement * Buckley J. had made the same points— the legisla- 
ture, in my judgment, has indicated the extent to which, in 
ordinary cases, Parliament thinks it right that trustees should be 

‘free to invest otherwise than in gilt-edged investments ’’; “ It 
seems to me that from this time this court will have to be satis- 
fied . . . that there are special grounds which make it right that trus- 
tees should have wider powers of investment....’’? In other words 
section 16 preserved the jurisdiction but very substantially affects 
the may in which it will be exercised despite the phrase “‘ and shall 
not. .. affect the extent to which any such power is to be exer- 
cised,’? and the entire absence of any such words as bss special , 


e 
2 [1961] 8 W.L.R. “1084; [1961] $ All B.R. 811. 
3 Italics suppliéd. 4 [1961] 8 W, L.R. 1029; [19617 3 AR E.R 686. 
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circumstances.” The result of those decisions is then restrictive, s 
though the Act was meant to be liberating.’ The scheme which’ 
would, before the Act, have produced wider investment powers than 
those contained in the Act will now fail unless there are special cir- 
cumstances, which do not apparently include the declared intent ef 
the testator to keep clear of trustee investments (Re Kolb). 
Whether all would agree with that interpretation of section 15, 
is doubtful, but that is not the major point here. The more 
important point is the ready and perhaps excessive deference of 
the courts to Parliament. The varied nature of legislation is such 
that, on occasion, Parliament does disclose a general overriding 
purpose, on other occasions the legislative intent is much more 
limited. Canons of interpretation, tend, however, to disregard these 
variations, and to assume a greater uniformity than in fact exists. 
What appears to be necessary is some concept of * occupying the 
field,” which admittedly will bring difficulties in its train, but 
they are likely to be less than those which now exist. The doc- 
trines of “* alternative remedies ” are not always clear, but it is 
fortunate that they emerged when they did. Had they not done 
so the present line of authority might well have prevented their 
emergence at all, with consequential injustice in many cases. The 
deference which underlies such cases as those noted is understand- 
able, its justification is not always so obvious. Congestion in the 
legislative programme is common-place, and relatively minor ills 
cannot from their nature be such that they will often force legis- 
lation. Nevertheless they can be irksome and injurious to the 
community. It will,be a curious state of affairs if we are forced to 
admit that up to a certain point the courts can evolve remedies, 
but if at any point Parliament intervenes and grants relief at the 
lowest level that could be contemplated, then from that point the 
courts must retrace their steps and refuse what formerly they 
would have granted. Such seems to be the basis of the present 
decisions, and even should they be reversed upon appeal this 
general issue will remain. It is the issue of the place of the courts 
in a modern society, it is an issue made all the more important 
since the courts seem to be as ready to assume a much more 
limited role than Parliament or anybody else wishes them to have. 
Perhaps on the next occasion Parliament may be able to restore 
their confidence by assuring them even more bluntly that they‘ 
still have their usefulness in cases which are less than extreme. 


J. D. B. MITCHELL. 


EXCHANGE CONTROL AND STATUTORY INTERPRETATION 


Section 1 (1) of the Exchange Control Act, 1947, makes it illegal 
for a resident of the United Kingdom to “ borrow ” foreign cur- 
¿rency outside the United gdom. Between 1952 and 1955 the 


5 Thesg feneral principles were supported, Re Clarke's Prusts [1961] 8 AN 
E.R. 1188. © ? 
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R PY Sir Alexander Korda, so it was alleged in Re H.P.C. Produc- 
tions Ltd., requested a Swiss company known as T.V. Finance 
Corporation, Zug, (a) to invest $90,000 in the purchase of United 
States treasury bills which were in fact delivered to Sir Alexander 
in New York, and (b) to pay $85,000 to a French estate agent as 
part-payment of the price of a villa at Antibes purchased by Sir 
Alexander. It was further alleged that (c) the Swiss company 
“ either lent to or paid at the request of the deceased sums total- 
ling not less than $50,000.” Plowman J. was called upon to 
decide the preliminary point of law whether the transactions so 
alleged were legally valid. Although the truth of the allegations 
did not fall for decision, there seems to have been no dispute about 
it, as the learned judge stated ? that Sir Alexander ‘‘ undoubtedly 
had the benefit ” of a sum of some £80,000. Yet how it happened 
that T.V. Finance Corporation, Zug, so obligingly complied with 
Sir Alexander’s requests remains shrouded in mystery. 

Plowmen J. gave an affirmative answer to the question put to 
him. The ratio decidendi of his very long judgment, which can 
hardly be said to dispose effectively of allegation (c), probably lies 
in the conclusion that, while Sir Alexander was under a duty to 
fulfil the Swiss company’s claim for repayment of money paid at 
his request, no moneys had been paid to him by way of loan and 
therefore there was no “ borrowing,” the two causes of action 
being “‘ generically and commercially different.” * 

There was always good reason for thinking that the term 
“ borrow ” would be interpreted strictly,‘ but that it would be 
construed with such technicality as to allow, for purposes of 
exchange control, a distinction between indebtedness arising from 
money lent and indebtedness arising from money paid at the 
defendant’s request does come as a surprise, although it is, of 
course, highly satisfactory to know that Sir Alexander’s estate 
cannot retain the moneys paid for his benefit. One had hoped that 
the high-water mark of technical interpretation had been reached 
with the decision of the Divisional Court in Fisher v. Bell ® accord- 
ifig to which a knife displayed in a shop window is not being offered 
for sale within the meaning of criminal law, because according to 
the law of contracts the shopkeeper only invites an offer to 
purchase. Such decisions do give rise to the general question 

‘whether the time has not come to devise means of overhauling 
our law of statutory interpretation. It is a difficult task, but the 
Law Revision Committee which does not seem to be too busy just 
now would no doubt be able and willing to undertake it. 

From a practical point of view Plowman J.’s decision is 
probably not very far-reaching, for in the case before him the 
claim for repayment was made by a English company as assignee 


1 [1962] 2 W.L.R, 58; [1962] 1 All B.R. 37. ay 40 F-G. e p 50 H. 
4 Beo Mann (198921940) 3 M.L.R. 202; The Legal Aspect of Money Qod ed.. 
1958) p 346 © 5 [1980P8 AR E.R. 731 
. 
. 
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of the Swiss company. Ne foreign exchange is, therefore, likely 7 


to be lost by this country as a result.of Sir Alexander’s requests, 
and the assignor itself could not have obtained payment without 
Treasury consent. Nevertheless it is useful tọ be reminded of the 
opportunities which assignments offer in the field of exchange 
control. Attention was drawn to them in 1989 and since, but the 


legislator has consistently ignored them and it must, therefore, be, 


assumed that, as a matter of legal and economic policy, they were 
not unwelcome to him. He is, in this respect, perhaps unique. 

We know from a letter written to the editor of The Times by a 
former director of the Bank of England who for fifteen years was 
responsible for exchange control, that this “‘ is the most detestable 
form of government interference ” and that it ‘‘ has, from the 
first, been administered by the Bank of England with ” the idea 
in mind ‘' that it is, by its very nature, hateful.” ° If that is so 
(and one can well understand the reasons underlying the view so 
forcefully expressed), is there not a case for reforming the system? 
In any event it has now economic and legal functions and practical 
implications which are entirely different from 1947. There must 
be something odd about a statute of which its administrators disap- 
prove so strongly and which the courts, when on astonishingly few 
occasions they have to consider it, treat with the utmost 
narrowness. F. A. Mann, 


Insanity AND DRUNKENNESS 1 


Patrick GALLAGHER was an Irishman. He was also a drunkard. 
And he was in the*habit of beating his wife. In 1957 his wife 
obtained a separation order against him. He returned in 1959 but 
soon resumed his drinking and beating. These became so bad that 
in May 1960 a doctor persuaded Gallagher to become a temporary 
patient at a mental hospital. In June he was allowed home for a 
trial period, but there was no improvement in his conduct and his 
wife was compelled to lock him out of the house. Once again it 
was arranged that he should enter a mental hospital. In Augugt 
his wife obtained a maintenance order against him. By this time 
his condition was thought to have improved and he was allowed 
out of the hospital. On September 7 Gallagher, who had made up 
his mind to kill his wife, bought a knife, a bottle of aspirins, a 
bottle of Guinness and a bottle of whisky. About three hobrs ` 
later he killed his wife. He was found afterwards in a drunken 
condition but there was a conflict in the medical evidence as to his 
mental state at the time of the killing. 

At his trial Gallagher raised alternative defences of drunkenness 
and insanity.?, He was found guilty but appealed against Lord 


6 The Times, August 81, 1959. / 
° he see for Northern Irela w Gallagher [1961] 3 W,L.R. 619; [1961] 8 
E 
2 Diminished 'fesponmbihty 18 not available as a defence in Northern Treland. 
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MacDermott C.J.’s direction that the question of insanity was to 
be decided’ by reference to his mental state before he had consumed 
any liquor. The Irish Court of Criminal Appeal quashed the 
conviction on the groyind that this amounted to a misdirection with 
regard to the M’Naghten Rules.’ They also rejected a prosecution 
submission that in any event the M’Naghten Rules could not be 
applied to psychopaths who themselves brought on violent phases 
of their disease by the voluntary consumption of alcohol. The 
Attorney-General for Northern Ireland sought to appeal to the 
House of Lords.* The Irish Court of Criminal Appeal took the 
view that their rejection of the argument that the M’Naghten Rules 
do not apply to drunken psychopaths was a point of law of general 
public importance involved in the decision and so certified. But 
they regarded it as so clear that Lord MacDermott had misdirected 
the jury on the construction of the M’Naghten Rules that they did 
not include the propriety of his direction in their certificate. 
Accordingly they thought that no decision either way by the House 
of Lords could affect the outcome of the case and so refused leave 
to appeal. That is to say that while it was important to know 
whether the jury should have been given a proper direction or no 
direction at all on the construction of the M’Naghten Rules, the 
conviction should certainly be quashed on either view as an 
improper direction had been given. 

Their Lordships reacted in different ways to these views of the 
Irish Court of Criminal Appeal. Lord Reid * went furthest towards 
accepting their view of the separation of the point of law certified 
from the supposed misdirection. He thought that they were “ not 
entirely unrelated,” but that a decision as to the supposed mis- 
direction was “in no way merely consequential ’’ on the point of 
law certified. Such contiguity, he decided, was sufficient on the 
construction of the Administration of Justice Act, 1960, for the 
House to go beyond the point of law certified and to consider the 
supposed misdirection. 

Lord Goddard € expressly agreed with Lord Reid’s cogstruction 
ofthe Act but was equivocal about the necessity of applying it to 
the instant case. He indicated however that he approved Lord 
MacDermott C.J.’s direction and would in any case have applied 
the proviso if it were wrong. 

* ord Tucker 7 and Lord Morris è both thought that the question 


3 They felt unable to apply the proviso to s. 8 (1) of the Criminal Appeal 
(Northern Ireland) Act, 1980 (which corresponds to the proviso to e. 4 (1) 
of the English Act), as they thought there was evidence on which the jury, 
if properly directed, could have reached a verdict of guilty but insane, 

4 The Administration of Justice Act, 1960, which applies to Northern Ireland, 
provides that the House of Lords can only hesr an appeal in a crimmal caus 
or matter when the lower court certifies thd a point of law of general public 
importance is involved in the decision and\erther that court or the age 
feels that the Houge ought to consider the pomt. ° š 

5 p. 629, 8 p. 680. 

Tp. 681. , $: % p. +642. 
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of the supposed misdirection was inevitably involved in: the point » 
of law certified, differing in this both from Lord Reid and thé 
Irish Court of Criminal Appeal. Lord Tucker also said ° that even 
if he were wrong about the connection he wgs prepared to apply «e 
the proviso. On these views no question arose on the construction 
of the Administration of Justice Act, 1960. 

Lord Denning *° took a completely different view. He thought, 
that the point of law certified squarely raised the question of the 
time at which insanity was to be considered. Since his conclusion 
was that Lord MacDermott C.J. was right about that, he could 
by answering the question as he construed it dispose of the appeal. 

There were two views of Lord MacDermott C.J.’s direction. e 
Lord Tucker put forward one in his judgment with which Lord e 
Reid concurred and to which Lord Goddard and Lord Morris 
added little. Another was expressed by Lord Denning. They 
agreed in approving the direction only because they construed it 
differently. 

It was conceded that the accused was suffering from a disease of 
the mind. This left three questions. Was the disease capable of 
preventing the accused from knowing the nature and quality of 
his acts or that they were wrong in any circumstances? If not, the 
defence of insanity must fail. If it could, did the accused know 
the nature and quality of his acts and that they were wrong? If 
so, then again the defence of insanity must fail. If not, was this 
lack of knowledge to be ascribed to the disease? Lord Tucker 
thotight the main conflict between the medical evidence in the case 
concerned the first question. In that event, he thought Lord Mac- 
Dermott C.J. right to direct the jury to consider the matter 
before the accused had drunk anything. He believed Lord 
MacDermott C.J.’s direction to be concerned with the first question 
only on the time point. Lord Tucker was equally firm in requiring 
the second question to be related to the time of the killing. The 
Irish Court of Criminal Appeal had taken the view that the direc- 
tion might have left the jury with the impression that the second 
question was to be related to the earlier time as well. If that view 
were correct, Lord Tucker said,’* he would apply the proviso. 
The implication is that the third question is to be answered in the 
affirmative. Otherwise the appeal could have been allowed 
without recourse to the proviso. This means that the majority 
were prepared to hold that the voluntary °? consumption of alcohol 
was not sufficient to prevent the ascription of the effects to the 
disease of the mind. 


9 p. 688. 10 p. 889. 
11 Unless ıt could be shown that Ja separate disease of the mind supervened. 
That was not the case here bgt is considered for the sake of completeness 
z m a judgments of Lord Tugker, Lord Morris and Lord Denning. 

e 

P ` . 
18 Though’ in this case it is arguable that the accused's craving for alcohol may 
haye prevented his consumption from bemg voluntary in the* fullest sense. 
° 
e 
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. Lord Denning agreed with the Irish Court of Criminal Appeal 

tn taking “a less sophisticated view of Lord MacDermott C.J.’s 

direction. He did not believe that the.Lord Chief Justice had 


e intended to discrimingte between different parts of the insanity test 


ag Lord Tucker had suggested. He believed, and in the light of 
the extracts quoted it is difficult not to believe, that Lord Mac- 
Dermott C.J. had intended the whole question of insanity to be 
related to the time before Gallagher had drunk anything. Lord 
Denning agreed with the direction so construed. He rejected Lord 
Tucker’s approach because he differed on the answer to the third 
question. He was prepared to concede that the accused did not 
know that what he w.s doing was wrong at the time of the 


. killing. He seems also to have conceded that the disease was 


eapable of producing this effect in an explosive outburst. But he 
was not prepared to ascribe the outburst to the disease, when the 
accused had brought about the outburst by his own deliberate act 
of drinking a bottle of whisky. But it was not enough to reject 
the defence of insanity, the elements of the crime charged had to 
be shown to be present and in particular the temporal coincidence 
of actus reus and mens rea. The difficulty with Lord 
MacDermott C.J.’s approach was that it seemed to concentrate 
unduly upon the mens rea, since the only acts done before the 
drinking seem merely acts of preparation for the crime. The 
solution advanced by Lord Denning was to make a constructive 
extension in time of the mental element. 


“‘ The wickedness of his mind before he got drunk is enough 
to condemn him, coupled with the act whieh he intended to do 
and did do.” 


His only qualification was that the intention to kill should not have 
been consciously abandoned before the killing. 

The most serious weakness in this argument is that it ignores 
the defence’s contention that the accused did not know the nature 
and quality of his act, or more colloquially what he was doing,’ 
at the time of the killing. This amounts to a denial of mm act and 
if believed would still be a complete defence on Lord Denning’s 
approach. He may have ignored this because of a supposed rule 
that drunkenness can only affect the mental element in a crime.” 
„But this is inconsistent with principle and based on the flimsiest 
authority.1° It is respectfully submitted that if one chooses to 


14 p. 641. 15 p. 842, 

16 i is possible to think of cases where the accused does not know the nature 
and quality of his acta, or even what he is doing, but still makes a voluntary 
act. There was however no evidence to suggest that this was such @ case. 

17 Williams, Criminal Law, 2nd ed., p. 12, pote 5. Citing R. v. Weaver (1861) 
reported only in Taylor's Medical Jurtspr¥dence, 9th ed., p. 882. 

18 It might also appear to be supported by Lord Denning’s contention that 
the most severe drunkenness merely redyc® murdęr to manslaughter. But 
none of the thre§ authorities cited supports his contention and onb of them 
contradicts ite ©. e’ 


Vor. 25 : 10 
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answer the third question in the negative and to reach a vaar of «| 
guilty, it would be better to extend the notion of the act earlier iñ 
time.!? If the voluntary act required were that of drinking, then 
clearly the insanity test could be related tq it. This too would ¢ 
make consideration of any aspect of Gallagher’s state of mind at 
the time of the killing irrelevant. It would mean, though, that 
the accused would have to be thought of as murdering by drinking 4 
bottle of whisky, as in other cases of extended acts one can think 
of murdering by instructing a lunatic to kill or by sending a booby 
trap through the post. Here the connection seems more remote 
but objections might be diminished if it could be shown that the 
accused knew that he would attempt to kill his wife in an explosive 
outburst if he drank the whisky and if this were his motive in e 
drinking it. 

Lord Denning treated the answer to the third question as being 
open. But it is respectfully suggested that the analogy with 
delirium tremens should have been decisive. Quiescent delirium 
tremens has been recognised on the highest authority to amount 
to a defence during an explosive outburst.?° Delirium tremens 
differs from Gallagher’s disease not in effects but only in origin. 
And it is not clear why someone suffering from a different disease 
who brings on an outburst by having a drink should be in a worse 
position than one suffering from delirium tremens who brings on an 
identical outburst in an identical way. 

For this reason one would agree with Lord Tucker that the 
third question should be answered affirmatively. But this would 
not necessarily mean dismissing the appeal. Here the argument 
for applying the proviso seems irresistible. It must be assumed 
that the jury were properly directed on the defence of drunkenness, 
They must have been told that the prosecution had to prove 
beyond reasonable doubt that the accused knew what he was doing 
when he killed his wife and that he intended at that time to do 
so. They convicted the accused of murder. In these circum- 
stances it, is inconceivable that they might, if properly directed, 
have found that the accused had proved the defence of insanitf, 
embodying as it does practically the opposite of those propositions. 


COLIN TAPPER. 


PENALTIES AND DEPRECIATION CLAUSES 


In 1955 Denning L.J., speaking of a depreciation clause in a hire- 
purchase contract, said: “The cases cannot be regarded as 


19 Cf. the dangerous driving cosses F Hall v. Baxter [1958] 1 Q.B. 277, especialy 
Pearson J., and R. v. Sib [1959] Orim.0. & ©. 181 and 
comment, 

20 Stepher J. in R. v poris (18819 14 Cox O.C. 568 and Hopted in D.P.P. v. 
Begrd P1920} A.C. 4 
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¿° establishing that three-quarters [of the total H.P. price] is reason- 
able for all goods at all times.” * In the recent case of Phono- 
graphic Equipment (1968) Lid. and another v. Muslu ? the Court 
e of Appeal has put a gloss on those words and has made most of 
the cases on hire-purchase in recent years appear to have been a 
waste of time and money. 

The defendant entered into a hire-purchase agreement with 
Lombank Ltd. in August 1959 for the hire of a ‘* phonograph 
monoral manual,” commonly called a juke box. The hire-purchase 
price was £814 18s.,3 made up by a deposit of £90, 28 monthly 
hire rentals of £80 8s. 8d., and one monthly hire rental of £81 8s. 
8d. In the event of the agreement being determined by either 

* -party, clause 6 provided that the defendant should pay (a) all 
arrears of rent, (b) the cost of all repairs to put the machine in 
good order, and (c) ‘* by way of agreed depreciation . . . a sum 
equal to... 50 per cent. of the total hire-purchase price payable 
under this agreement . . . plus a further 6 per cent. of such total 
hire-purchase price for each month which has elapsed between the 
date of the agreement and the receipt of the goods by the owners up 
to 75 per cent. of the said total price, less . . . the total of the sum 
already paid and the moneys due to the owners for hire rentals at 
the date of the receipt of the goods by them.” + 

The defendant paid the deposit and the first three instalments 
of £80 8s. 8d. Thereafter he fell into arrears, and on January 29, 
1960, Lombank Ltd. gave the defendant written notice to 
terminate the agreement. On March 8, 1960, they assigned their 
rights under the agreement to the plaintiff company (the dealer).5 
Between that date and March 28, 1960, when the juke box was 
repossessed, the defendant paid to the dealer some £50, represent- 
ing a share in the takings of the machine, and £20 in cash. The 
cost of repairing the machine was £42 exclusive of labour charges. 
Seven months after repossession the machine was sold for £875.° 

Under the depreciation clause the plaintiffs claimed £890 10s., 
consisting of arrears of rental for the four months December 1959 
to March 1960 and depreciation,’ less £40 8s. 9d.,8 being “ odd 
payments made by the defendant.’ The county court judge gave 
1 Lamdon Trust Ltd. v. Hurrell [1955] 1 W.L.R. 891, 805; sub nom. Landom 

Trust v. Hurrell [1955] 1 AU E.R. 889. 

* 241961] 1 W.L.R. 1879. Also reported at [1961] 3 All E.R. 626. 

3 The cash price of the machine was £725. 

4 [1961] 1 W.L.R. 1879 at p. 1882. 

5 Lombank Lid. was joined as plaintiff as there was some doubt whether 
notice had been given to the defendant. 

© The machine had been offered to a possible buyer at £400, but this was 
rejected. The top price for a secondhand machine in good order was found 
to be approximately £4265. 

7 £810 Os. 9d., i.e., £611 8s. 8d. (75 por 4 of H.P. price) leas the deposit 

(£90) and 7 monthly rentals (£211 28. Odi). 

8 The report does not indicate how this amdynt was calculated. No claim was, 
made for interest on overdue payments,” insurance premium or sepairs and 


no allowancg was made for the £70 paid by the defepdan{ after the 
assignment: see [1961] 1 W.L.R. 1879 af p. 1888. : 
6 
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~ 
judgment for the plaintiffs for this amount, and his dgécision wag *, 


upheld by the Court of Appeal. The plaintiffs accordingly received 

£570 19s. 9d. from the defendant, and £875 on a sale of .the 

machine—a total.of £945 19s. 9d.! To suppert his argument that 
the sum claimed was a penalty, counsel for the defendant put in 

a schedule showing the effect of the plaintiffs’ claim if the agree- 

ment were determined in any one of the first eight months. On 

this hypothesis the plaintiffs would receive in every month except 
the first; money and money’s worth greater in amount than the 
total hire-purchase price. The greatest amount which the plain- 
tiffs could receive would be £1,006 8s. 6d., if the goods were 
returned in the sixth month. Counsel also pointed out that the 
clause operated in the event of any breach, whether trivial or 
serious. 

The principal judgment was delivered by Donovan L.J., ahs 
accepted the conclusions inherent in the schedule. The learned 

Lord Justice also pointed out that the agreement, being designed 

to cover a variety of goods and customers, was not one devised 

to meet the particular circumstances of this particular hiring. 

This made it very difficult, if not impossible, to assert that the 

depreciation clause was a genuine pre-estimate of damage if a juke 

box instead of some other article were repossessed. However, the 
point was thought to be inconclusive since “ the owner no doubt 
has to make some general estimate based on general considera- 
tions.” 1° Counsel’s arguments were aimed at satisfying two of 
the tests suggested by Lord Dunedin in Dunlop Pneumatic Tyre 

Co. Ltd. v. New Garage & Motor Co. Lid.“ to which the court 

referred. These tests were: “f (a) It will be held to be penalty if 

the sum stipulated for is extravagant and unconscionable in 
amount in comparison with the greatest loss that could conceivably 

be proved to have followed from the breach > . . (c) There is a 

presumption (but no more) that it is penalty when ‘ a single lump 

sum is made payable by way of compensation, on the occurrence 
of one or more or all of several events, some of which may occasion 
serious and others but trifling damage.’ ” 11 It is respectfully sub- 
mitted that the case for applying these tests was established by the 

9 Counsel took the value of the machine to be £305. The plaintiffs argued that 
some £400 of a reciation is suffered as goon as & new machine is sola, 
On either h esis the plaintiffs would receive more. than enou ee 
compensate t a (even ın the event of repossession in the first month) for 
the cash price of the goods, fixed costs of finance, and an allowance for their 

rofit. Overstone Lid, v. Shipway [1962] 1 All B.R. 62. 

10 [1961] 1 W.L.R. 1879, 1885-1886. The last sentence of Donovan L.J. 1s 
difficult to understand. If it ‘means that one must make allowance for the 
inadequacy of standard forms of agreement to fit particular cases, why do 
the courts persist ın regarding such contracts aa bang individually fashioned 
F a ual parties on latsgfz-faire para les? Bee per Harman L.J. 
bid. 1887 and Campbell Difcount Co. ridge [1961] 1 Q.B. 446. 

u rele} ‘ALG. 179. 

12 Ibid. ab p. 87. Lord Dunedin ako said that where. one imdiscriminate sum is 


payabl in respect of various breaches, "' . the strength qf the chain must 
e staken ab its weakest link. If you can " clearly ses that the loss on one 
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»* defendant, and that the reasons given by the court for not doing 

80 are unsound and unconvincing. 

The reasons for upholding the clause as a genuine pre-estimate 
of damage were: (1) the plaintiffs did not behave in an extortion- 
ate. manner, since they made no claim for interest or for reimburse- 
ment of the cost of insurance or repairs **; (2) the picture of the 
‘plaintiffs seizing upon some trivial breach in the early months, 
though legitimate, was unreal, since such conduct might lead to 
relief of a different kind being given to the hire-purchaser t; (8) 
the alleged penalty begins to abate after the sixth month and 
disappears at the eighteenth—“ . . . it is an odd ‘ penalty ° which 
progressively decreases and then vanishes.’?15 The first two 
reasons are irrelevant, since the contract has to be construed at the 
time of making, and not in the light of subsequent events or 
conduct. The third reason fails to take into account the admitted 
facts of the case. The total sum which the plaintiffs would receive 
(from all sources) on a breach at any time would exceed the total 
hire-purchase price, although the amount attributable to 
“ depreciation ” is variable. Furthermore, recent decisions of the 
Court of Appeal indicate that there is no difficulty in pre-estimat- 
ing the greatest loss which the owners may suffer in these cases. 
It is something less than the total hire-purchase price,!® The third 
reason is also unacceptable as a principle of law, since it could 
only apply to a depreciation clause which provides for full payment 
of the balance of the total hire-purchase price.” If Donovan L. J. 
is correct, one may ask why this simple answer has not been given 
in previous cases dealing with clauses providing for depreciation 
of less than 100 per cent.** 

particular breach could never amount to the stipulated sum, then you may 

come to the conclusion that the sum is & penalty ° (at p. 89). 

18 Having regard to the fact that the plaintiffs made a profit of at least £130, 
ıt would have been impertinent if they had exacted their pound of flesh. 

14 The kind of relief waa not specified, although it is generally thought that, 
apart from the Hire Purchase Acts, 1988 and 1064, such relief is not avail- 
able. The recent decision of the Court of Appeal in Overstone Ltd. v. 

e Shipway [1962] 1 All E.R. 52 seems to suggest that if the owrr unreason- 
ably repossesses the goods in circumstances which indicate that the hirer’s 
breach does not amount to a repudiation of the contract, the subsequent loss 
will be caused by the repossession and not by the hirer’s breach (see 

p. 66 per Holroyd Pearce L.J.). 

15 [1981] 1 W.L.R. 1879, 1986. 

16 Yeoman Credit Ltd. v. Waragowski [1961] 1 W.L.R. 1124, noted (1961) 
24 M.L.R. 792; Yeoman Credit Lid. v. McLean, The Times, November 16, 
1961; Overstone Ltd. v. Shipway, supra. It is arguable that the greatest 
loss which the owners may suffer ıs the amount stated in the depreciation 
clause. If that is 75 per cent. of a total price of £1,000, the owners are 
impliedly accepting the risk that the goods will be worth £250 when 

se irene: If they are worth leas than £250 the hirer should not be 


ed upon to pay for the owners’ poor estimate of market conditions, unless 
he has caused the additional gon dame an aa aeoea breach of his 


agreement (¢.g., wilful or negligent damage to the 

17 As m Cooden Engineering Co. Lid, w. Statford rites tc 1 OR. 86. 

18 A possible explanation is that the solutioneis too mnaple or obvious ¢o be good ° 
law! Judges are not generally fond of taking the most difficult oe to a 
decision if a ‘imple one ıs available. 
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Harman L.J. was only prepared to allow the appeal if the 
bargain could be described as harsh’ and unconscionable. Lord 
Evershed M.R. concurred in the judgment of Donovan L.J., 
although he had felt ‘ very great difficultyein the course of the 
argument.” 1° It would be interesting to know whether this diffi- 
culty related to the law to be applied or to the mathematical basis 
of the plaintiffs’ claim. : 

B. W. M. Downey. 


Tre VALUE or a BANKER’s REFERENCE 


Is a banker under an obligation to take reasonable care when 
giving a reference? The Court of Appeal in Hedley Byrne & Co., 
Ltd. v. Heller & Partners, Ltd.1 have held that in the absence of 
fraud a bank owes no duty of care in the making of statements 
unless it can be shown that there is a contractual, fiduciary or 
other special relationship between the bank and the person 
receiving the reference. 

No surprise can be felt at such a decision by the Court of 
Appeal, since the case came squarely within the binding authority 
of Candler v. Crane, Christmas ? which affirmed that there is no 
duty of care owed in the making of statements, at least when 
economic loss ensues. However, leave has been given to appeal to 
the House of Lords, and if this opportunity is accepted there is a 
streng possibility that the whole law relating to negligent misstate- 
ments may be reviewed. 

In Hedley Byrne v. Heller the plaintiff, in accordance with 
usual business practice, asked its own bankers to inquire into the 
financial stability of a company with whom it was dealing. The 
plaintifi’s bankers made inquiries of the defendant, who were the 
company’s bankers, and closely associated with the company, and 
the defendant gave favourable references which were passed on to 
the plaintiff. Relying on these careless references, the plaintiff 
took certdin business action resulting in serious financial loss. The 
plaintiff sued the defendant bankers and sought to recover damages 
for its loss. At the trial all allegations of fraud were abandoned, 


19 [1961] 1 W.L.R. 1879, 1381. 
1 [1961] 1 W.L.R. 1225; [1961] 8 All E.R. 891 (C.A.) Pearson, Ormerod*and’ 
Harman L.JJ. 

[1951] 2 K.B. 164 (C.A.). 

3 The gst of the reference, which was given on the telephone, was taken from 
a note of the conversation by the defendant: ‘ (The plaintiff's bank] 
wanted to know in confidence, and without responsibility on our part, the 
respectability and standing of Hasipower, Ltd., and whether ıt would be 
good for an advertising contract for £8,000 to £0,000. [We] repled that 
the company recently opened aff account with us. Believed to be respectably 
constituted and considered gogi for its normal business engagements. The 
company is a subsidiary of Peña Industries, Ltd., which 18 in liquidation, but 
we understand that the managifig director ıs endeavouriag to buy the shares 
of Basjpowar, Ltd. from the liquidator. We believe that the company would 
not undertake any commitmegts ıt is unable to fulfil.” 


w” 
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»”’ And McNair J. held that, although the defendant had been negli- 
gent, no duty of care was owed by it in respect of the references. 
The Court of Appeal, in an unreserved judgment, upheld this deci- 

* sion, and the leadime judgment of Pearson L.J. is loaded with 

powerful case-law ammunition to support the immunity of 
bankers.‘ 

The argument was put forward, based upon Donoghue v. 
Stevenson," that since the defendant had been given details of the 
proposed financial transaction and must have been aware that the 
plaintiff was likely to rely upon the references, there was thus a 
sufficient proximity to impose upon the defendant a duty of care. 
This argument was rejected. It had been rejected in Candler v. 
Crane, Christmas and in Le Lievre v. Gould ° and was plainly not 
maintainable in the Court of Appeal. The plaintiff then switched to 
another line of attack and relied on a speech of Viscount Haldane 
in Robinson v. National Bank of Scotland, where he said: ‘* The 
whole of the doctrine as to fiduciary relationships, as to the duty of 
eare arising from implied as well as express contracts, as to the 
duty of care arising from other special relationships which the 
courts may find to exist in particular cases, still remains.’?’ The 
plaintiff suggested that although there was no fiduciary relationship 
in this case, there was a special relationship since not only was the 
defendant the company’s bankers, but it was also financing the 
company, and the company depended for its survival on such 
financing. However, the Court of Appeal emphasised that „the 
“ special relationship required to establish the duty of care as 
between A and B must be a special relationship existing between A 
and B, that is to say, in cases such as this, between the person who 
by himself or his agent makes the inquiry and the person who gives 
the reference in response to the inquiry.” If there had been a 
special relationship between the plaintiff and the defendant then a 
duty of care might have existed, but here the special relationship 
existed between the defendant and its own customer company. If 

is is the meaning of “ special relationship,” then it adds very 
little to the wide meaning of “ fiduciary relationship ’’ in this field, 
and will rarely assist a plaintiff in a negligent misstatement case. 

What chance is there of the House of Lords reversing this deci- 
sion? On the authorities, the House would have to exercise con- 

"sidgrable ingenuity in order to give the plaintiff a remedy. Pearson 


4 Notably, in addition to the usual cases on negligent misstatement, Parsons 
v. Barclay ¢ Co., Ltd. (1910) 26 T.L.R. 628 (CAS and Robinson v. National 
Bank of Scotland, 1916 8.C.(H.L.) 164. The two recent first instance 
decisions of Woods v. Martins Bank [1050] 1 Q.B. 55 and Clayton v. Wood- 
man [1961] 8 W.L.R. 987 were quickly dismissed; in the former case there 
was a fiduciary relationship, and in theNlatter case the injury was caused 
not by a negligent statement but by a egligent instruction and, in any 
event, the damage was physical. See (19%) 24 M.L.R. 797. Pearson LJ. 
did not considereit necessary, therefore,*to express any opimion es to the 
validity of thp case. 6 [1933] A.C. Oe? «H.L.). 

e [1898] 1 Q.B. 491 (C.A.). e 71916 8.C.(B.L.) 164, 157. 

» 
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L.J. stated that in thè Court of Appeal “wé are clearly bound, 
by previous decisions of this court, fortified by at least statements 
of principle, if not actual decisions, in the House of Lords... .” 
But the obstacles are not insuperable. If the louse of Lords could 
approach the whole problem of negligent misstatements in the light 
of Denning L.J.’s outstanding dissenting judgment in Candler v. 
Crane, Christmas then the obstacles might fall. 

However, should bankers as a matter of principle be liable for 
negligent references? The Court of Appeal thought not. ‘ Apart 
from authority, I am not satisfied that it would be reasonable to 
impose upon a banker the obligation suggested, if that obligation 
really adds anything to the duty of giving an honest answer. It is 
conceded . . . that a banker is not expected to make outside 
inquiries to supplement the information which he already has. Is 
he then expected, in business hours in the bank’s time, to expend 
time and trouble in searching records, studying documents, weigh- 
ing and comparing favourable and unfavourable features and pro- 
ducing a well-balanced and well-worded report? That seems wholly 
unreasonable. Then, if he is not expected to do any of those 
things, and if he is permitted to give an impromptu answer in the 
words that immediately come to his mind on the basis of the facts 
which he happens to remember or is able to ascertain from a quick 
glance at the file or one of the files, the duty of care seems to add 
little, if anything, to the duty of honesty.” But surely this argu- 
mept begs the question. It confuses two important but separate 
concepts, These are the duty of care and the standard of care 
necessary once the tluty is imposed. The court has decided as a 
principle of law that banks can be negligent in giving references. 
However, the argument of Pearson L.J. supports a different thesis: 
accepting that the bank is under a duty of care not to be negligent, 
the standard of care required of banks in making references cannot 
in most cases be as high as the standard expected of banks in their 
ordinary course of business. Because the Court of Appeal in this 
case decided that there was no duty of care, they did not have to 
investigate the question of whether or not the bank was really 
negligent. The decision would have been more satisfactory legally 
if the Court of Appeal had decided that the bankers had acted 
reasonably in the circumstances and therefore had not broken the 
duty of care which they owed. Any area of the law of negligence’ 
where a person is held to be immune from owing the ordinary 
Donoghue v. Stevenson duty of care must be treated with sus- 
Picion. Negligence is not a tort of strict liability and the existence 
of a duty of care does not necessarily mean that a defendant will 
be liable for damage. The qnestion of liability will depend upon 
the standard of care he exefcises—and if it can be shown that a 
defendant, whether he be afbanker or an accountant, is behaving 
reasonably in the ciréumstandes, then he will escape liability. 

If this confusion between duty of care and standard of care is 
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«` cleared up, even’ then it is submitted that bankers should not be 
able to claim that generally they need exercise only a low standard 
of care in the giving of references. The reason why a prudent 

e business man will »equire a banker’s reference is obvious: he 

expects the bank to be honest, reliable and reasonably accurate. 

If the business man knows that he cannot expect a reasonable 

standard of care in the making of references then he might just as 

well accept a window cleaner’s reference or any other references 
offered. It is not sufficient for banks to justify a low standard of 
care on the ground that this is not part of their ordinary business. 

It is now part of the bank’s general service and goodwill to give 

references. It is unlikely that banks will ever refuse to carry out 

this task, and if they continue their present practice then they 
must either act responsibly or take the consequences. 

The finding of law that no duty of care was owed by the 
defendant to the plaintiff disposed of the case and so it was not 
necessary to discuss any further points which had been raised. 
Thus, no discussion took place of the Statute of Frauds (Amend- 
ment) Act, 1828 (Lord Tenterden’s Act). Another point which 
was left unargued was the exact effect of the reference. The 
plaintiff’s bank asked the defendant for a reference “ without 
responsibility on the defendant’s part.” Would this have been a 
sufficient defence for the defendant? ® 

Tf this case does reach the House of Lords, perhaps the 
whole law concerning negligent misstatements will be carefully 
re-assessed. If so, it is to be hoped that the learned court will 
heed in spirit the words of Lord Devlin: ‘‘ Tô my mind the great 
blemish on the law of torts is its failure to provide adequately for 
injury other than physical done maliciously or carelessly. This 
seems to me to be due simply to under-development. The concept o 
of negligence has been exploited up to a point, but has not appar- 
ently retained sufficient of its initial impetus to jump the barrier 
between the corporeal and the incorporeal.”’ ® 


è GERALD DWORKIN. 


SQUATTING IN HAMPSTEAD 


FONDAMENTAL questions concerning a squatter’s rights came up 
for the consideration of the Court of Appeal in St. Marylebone 
Property Co. Ltd. v. Fairweather and another* and found the 
court divided two to one. 

The case concerned two wdjoiaiie properties, Nos. 811 and 813, 
West End Lane, Hampstead. At AM of the last century, when 


8 Cf. Ashdown v. Williams [1957] 1 Q.B 
® Law and Moral, Published by the Holdsworth @lub of the Umirereity of” 
Birmingham 1961. Lord Devin's Presidential Address, Pu 22. , 
1 [1981] 8 W.L.R. 1088; [1961] 3 All E.R. 56. 
e 


. enabled to evict him, so t 
[A . mos 
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these properties had been in the same ownership, the gwner had - 
built a shed in the back gardens, three quarters of the shed being’ 
in No. 815 and one quarter, including the entrance, being in No. 
811. In 1897, each property was let on a legse for 99 years. In 
1924, the lessee, M, of No. 811, started to occupy the shed and 
thus to squat on the land of No. 815. This he continued to do 
without interruption until the time of this action, and it was, 
accepted that from 1951 M had acquired rights under the Statute 
of Limitation as against the lessee of No. 815. Some time after 
acquiring these rights, M bought the freehold of No. 811, and the 
plaintiffs bought the freehold of No. 815, subject, of course, to the 
unexpired part of the original 99-year lease. In 1959, the lease of 
No. 815 was surrendered to the plaintiffs so that they became 
freeholders in possession, whereupon they found M occupying the 
shed on their land. 

The plaintiffs were advised that it was clear law that M’s rights 
to the shed had been acquired as against the lessee of No. 815, so 
that the lessee, throughout the continuance of the original 99-year 
lease, could not have ejected him. Further, that it was settled 
that at the expiration of the 99-year lease, in 1998, the freeholder 
would have twelve years in which to eject M. The plaintiffs were 
also advised that because the remainder of the 99-year lease had 
been surrendered to them, the correct law was that their right to 
eject M arose from the date of that surrender. As a result, not 
only need the plaintiffs not wait until 1998 before ejecting M, but 
that it would be fatal to them to do so. 

-~ This advice, however, was contrary to the oniy case decided on 

the matter, Walter v. Yalden,? a 60-year-old decision of the 
‘Divisional Court, to the effect that where a trespasser on land let on 
lease for a* fixed term has acquired a title under the Statute of 
Limitation, and the lessee subsequently surrenders the lease to the 
lessor, the lessor has no right of re-entry, and the period of limita- 
tion does not begin to run until the expiration of the term for which 
the lease was granted. On the plaintiffs being assured that this 
case was wrongly decided, they removed all the tiles from that paft 
of the shed which was on the land of No. 815 and soon found 
themselves in the local county court. 

It was inevitable, of course, that the present plaintiffs should 


Jose-in the county’court because the judge was bound by Walter v.* 


Yalden. Battle was only joined in the Court of Appeal, where 
the plaintiffs were able to argue that Walter v. Yalden had been 
wrongly decided. The grounds of the decision in that case were 
basically that because the lessee against whom the squatting had 
taken place could not eject the squatter, and even on-his assigning 
the lease to another person the assignee could not have been 
e lessee “‘ has no power to effect by 
. ° . 


2 [1992] 2 K.B. 304. , o. . , 
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surrender anything that he could not do by assignment to a third 
“person... he could not have assigned a right of entry to anybody 
else, and no more could he assign it to his lessor.” 

This decision had, been distinguished in Taylor v. Twinberrow,* 
im which a yearly tenant, T, of a cottage had allowed X to acquire 
title to it by adverse possession. T had then bought the freehold, 
„and was held entitled to evict the squatter because Walter v. 
Yalden was held not to apply. This was because in Walter v. 
Yalden the lease against which the squatting had taken place was 
for a fixed term of years, and would come to a natural end in 
course of time. The lease, however, which X had squatted against 
was a tenancy from year to year and this tenancy would have 
continued indefinitely until proper notice had been given from the 
freeholder to the yearly tenant. As, however, the yearly tenant 
was now the freeholder, the lease could only come to an end when 
T gave notice to himself, which was legally impossible for him to 
do. To have contended, therefore, that X could remain until the 
lease expired would have meant, in practice, that X could stay 
there for ever. 

This distinction between the effect of squatting against a lease 
for a term of years, and a tenancy from year to year, was sup- 
ported in the present case by Willmer L.J., who declared: 


** In the former case, there is a definite and ascertained period 
of time during which . . . the lessee has a vested right as 
against the lessor to uninterrupted possession. H in such 
circumstances he surrenders the lease, he had something 
tangible to surrender, namely the right to possession for the 
residue of the term. But if his title has already been extin- 
guished, so that he no longer has a right to possession, a very 
real question arises, as it seems to me, as to what he has to 
surrender. In the case of a tenant from year to year, on the 
other hand, there is no ascertainable period of time during 
which he will have a Tight to retain possession as against his 
landlord.... If such a tenant surrenders his tenancy I should 
have thought that the effect would be that the tenancy just 
comes to an end.... Put in another way, it is to be implied 
from the surrender... that the tenant, as tenant, waives his 
right to receive notice to determine the tenancy. Thus all the 
tenant in effect has to give up is his contractual right to 
e receive notice.” 


The majority of the court, however, would have none of this. 


“ There can, I think,” said Holroyd Pearce L.J., “ be no 
relevant difference in principle between a lease for years and a 
yearly tenancy. .. . In a case the lessor has carved a 
tenancy out of his estate. eh Ces arly tenancy continues until 
determined, and in retrospect itis a letting for the number of 
years during which it lasted. If the landlord’s and tenant’s 
interests came into the same hands, thore is a merger unless ° 
8 [1980] 3 K.P. 16. SE caer 
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some interest prevents it. If the fact that the tenant’s title *, 


has been extinguished by a squatter prevents a merger, and 
prevents the landlord claiming immediate possession, it should 
have that effect in the one case as much gs in the other.” 


Upon the more basic issue, not of whether Walter v. Yaldch 
can properly be distinguished in certain cases, but of whether that 


case was wrongly decided, Willmer L.J. was again in the minority.’ 


For him, because as he said, “ the arguments are very evenly 
balanced,” it would not be right to upset a 60-year-old decision. 
Moreover,” he added, ‘“‘ since then, the Limitation Act, 1989, 
has been enacted, and it might be thought that if Walter v. Yalden 
had been considered to be wrongly decided, the opportunity would 
have been taken to correct the error.” 

Now it is submitted that if, on the surrender of the lease 
against which the limitation period has run, the freeholder is not 
able to eject the squatter, this must be, either, because the squatter 
possesses some rights which, during the period that the lease would 
have run, are maintainable by the squatter against the freeholder, 
or because the surrender of a lease does not place the freeholder in 
the same position as he would have been in had the lease expired 
by lapse of time, or for both these reasons. Willmer L.J. argued 
in favour of both these reasons. 

Although it was quite clear that, on the authority of Tichborne 
v. Weir,‘ the squatter did not obtain “a Parliamentary convey- 
ance,” of the lessee’s term, Willmer L.J. stated: 


** After twelve years, the lessee’s title is extinguished and as a 
result the squatter must have gained something. Prima facie, 
I should have thought that what he has gained was in sub- 
stance the equivalent of what the lessee has lost, that is, the 
right to retain his possession till the end of the term.”’ 


Pearson L.J. regarded the nature of the squatter’s right as “a 
fundamental point ” in the case. For the majority of the court, 
the interest acquired by the squatter was “in no way derived 
from the lease.” It was an “ independent possessory title arising 
solely from the fact that he had possession ’’: such a title, as all 
titles to land, was only tenable provided that it did not come face 
to face with a stronger title. That is to say, for the minority, the 
squatter possessed some interest in land whose duration could „be 
ascertained: for the majority, the squatter possessed rights which 
would continue until they were opposed by stronger rights. 

On the question of whether the landlord’s rights were stronger, 
Wilmer L.J. noted that immediately before the surrender of the 
lease, neither the lessee had any power to eject the squatter, 
because of the Limitation Act? nor had the freeholder, because of 
the existence of the lease. Following the surrender, it would, he 

“declared, be ‘* strange indeed,” if a new right tq eject had been 
4 (1892) 67 L.T? 785, C.A. 
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dreated which did not appertain to either of the interests merged. 
*Adopting “the argument in Walter v. Yalden itself, he contended 
that because on the principle of nemo dat an assignee from the 
* e lessee could not have acquired a right to eject the squatter, so like- 
wise on an assignment to the freeholder, the freeholder could not 

have acquired such a right. 


e > Pearson L.J. regarded this as fallacious. 


“ Tt is said,” he stated, “‘ that the lessee, having lost his title 
to possession of the disputed part of the shed ... could not 
thereafter by surrender or in any other way transfer any such 
right to the [freeholder] nemo dat quod non habet. To my 
mind that is true but irrelevant. .The plaintiffs as owners do 

e ' ‘not need to acquire from the lessee any right to possession. 
They have as owners their own right to possession. At one 
time it was deferred by the existence of the obstacle created 
by the lease: now that the lease has.perished, and the obstacle 
has been removed, the owner’s right to possession is no longer 
deferred and is immediate. d 


By the majority, therefore, of two to one, the court overruled 
Walter v. Yalden and affirmed the plaintiff’s right to eject the 
squatter. Leave was granted to appeal to the House of Lords. 


D. G. VALENTINE. 


REVIEWS ° 


Fraup on THE Wrpow’s SHarz. By W. D. Macponarp. [Ann 

Arbor: University of Michigan Law School, in the series 

` Michigan Legal Studies. 1960. (Text, appendices and tables) 
xviii and 468 and 22 pp. $10.] 


Tars is an excellent book on an important subject. Professor Macdonald, who 
teaches law at the University of Florida, examines the problem of protecting 
the widow against evasion of the forced share legislation which exists in most 
American states. Under a typical forced share statute the widow is entitled 
to elect against her husband’s will and receive a share approximating to her 
intestate share. While this protects her against disinheritance by will, it has 
proved inadequate protection against gifts inter vivos, many forms of which 
are now increasingly used in “estate planning” by the wealthy, or as the poor 
man’s substitute for a will. Nor has the American widow the safeguard of a 
marriage settlement—this device never having been customary in the United 
States. In its object, therefore, the forced share statute is the transatlantic 
counterpart to the family provision legislation of the British Commonwealth, 
although making use of quite different techniques. The author’s thesis is that 
the statutory share should be replaced by decedents’ family maintenance legisla- 
tion of the Australasian and English type and that this legislation should be 
buttressed with anti-evasion provisions to meet American conditions. And he 
submits for consideration the draft text of a model Act which would reconcile 
the conflicting triangle of social interests—the protection of the widow against 
disinkeritance, the security of title of the transferee, and the husband’s wish 
to plan his estate with some degree of predictability. 

The practical importfnce of this subject for American lawyers is obvious, 
but its masterly treatment by Professor Macdonald makes the book of great 
value to common lawyers everywhere. The wide range of his comparisons, 
extending to the civil law as well as other common law systems, places what is 
at present a domestic American problem in ampler context, and the depth of 
his analysis into the social factors that underlie the legal crust makes his 
suggested reforms significant for societies such as our own which seem destined 
to develop on the American pattern. 

The book, is well arranged in four parts. Part I, entitled “Matters of 
Policy” begins with an exploration of the aggravating factors that lead to 
inter vivos evasion of the forced share system. These factors include the high 
rate of remarriage—rather than the high rate of divorce—which induces 
transfers to the children of a prior marriage, the increasing popularity of 
controlled lifetime giving, and the inflextble nature of the forced share, which 
pays no regard to the widow's actual need. In the author’s view the extent 
of evasion is such as to frustrate the community goal of the forced share system, 
the economic assistance of the surviving spouse. Nor is this goal adequately 
achieved by other expedients such as public welfare pensions and allowances, 
homestead legislation, or preferential treatment for death duties. Moreover, 
the forced share system only seeks to protect the widow, not the children: 
in most American jurisdictions a child may be completely disinherited. The 
author contrasts this “callous indifference” of the American legislatures to 
the welfare of the children with the solicitude shown in the civil law “ reserved 
portion,” in the family provision statutes of the British Commonwealth, and 
in the ancient customofLSndon. ° 

He closes hisediscussion of the basic policy considerations by the conclusion 
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that “ societal ” concern for the surviving family (both spouse and minor 
echildren) justifies restraints not only on testation but also on inter vivos 
alienation, but that restraints upon the latter should be tolerated only when 
the surviving family is in need and its claim is meritorious and only after due 
regard has been paid tœ the reliance interest of the donee and his transferees. 
‘In other words there must be a compromise of these conflicting interests, 
engineered by flexible judicial controls” (p. 44). He suggests three related 
principles to be embodied in reforming legislation. First, restraints on free- 


“dom of testation should be restricted to the alleviation of demonstrated need 


during widowhood and during the minority or period of dependence of children, 
the courts having discretion to fix the amount of support and the mode of pay- 
ment. Secondly, the courts should have discretion to require contribution from 
any inter vivos transferee. Thirdly, the community interest in security of title 
and the reliance interest of the individual donee should be safeguarded as far 
as possible by providing (a) that no donee should be lable to contribute unless 
his gift was unreasonably large, (b) that a claim for contribution would be 
barred if the claimant had signed a waiver in the donee’s favour, and (c) that 
claims for contribution should be barred by lapse of time, varying with the 
type of transfer. All these principles he later incorporates into his model Act. 

In Part II the author looks briefly into the lessons of the past and shows 
how the custom of London and inchoate dower, both institutions protective of 
the family, in time lost touch with prevatling realities, even as the forced share 
legislation has now done. The custom of London endured in that city until 1784 
(1724 in note 28, p. 58, is a misprint) and was a survival of the once county-wide 
custom of the “dead man’s part.” While the custom endured, the author demon- 
strates from the old cases how ready the courts were to counter evasions of the 
custom by construing as testamentary most transfers which were not absolute 
and irrevocable. Inchoate dower has also disappeared in England. This term 
described the wife’s common law interest in her husband’s realty: until his death 
she had a protected expectancy known as “ inchoate” dower, in contrast with the 
“consummate” dower she obtained upon his death, By the common law the 
widow’s interest was strongly entrenched, being immune against the husband’s 
devises and inter vivos transfers, even for value. IncHbate dower in some form 
is still retained in a substantial majority of those American states which do 
not have a matrimonial property system of community, but the author shows 
how unsatisfactory and imperfect is the protection it affords. 

The heart of the book is Part III (pp. 68-267), which contains a clear and 
exhaustive analysis of all the known cases of evasion or attempted evasion of 
the widow’s share. The author examines the three main rationales by which 
the courts test the validity of inter vivos transfers, namely, the retention of 

“control” over his gift by the husband, his “ intent” to defraud the widow in 
making the gift, and the “reality” or genuineness of the transfer. Transfers 
for value, of course, are usually and rightly upheld, since the husband’s estate 
is not thereby diminished, The author is critical of all three rationales as either 
too vague, or too narrow, or too inflexible. 

Then, in chapters 10 and 11, the author goes behind the ostensible reason- 
ing of the courts to lay bare the underlying “equities” which, in his view, 
actually motivate their decisions. By “equities” he means the factual circum- 
stances that the courts appear to find persuasive. For example, the proximity 
of the transfer to the date of death, the size of the transfer relative to the 
total estate of the decedent, the provision which he has made for the widow, 
the relationship of the donee, the widow’s own finances, any unpleasantness 
between the spouses, etc, The author proceeds to test his hypothesis that the 
cases, whatever the formally announced* ratio decidendi, conform. with the 
balance of the equities. He proves that there is a significantly high correlation 
between the decisions actually reached and the decisions that would be dictated, 
by the equities (set table on p. 177). He toncludes*that, while the courts are 
muddling through to sensible results, the inarticulate judicial éentlency to 

è ° 
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follow the equities is too haphazard a phenomenon to ensure that, the desired | o 
social objects are realised. 

Chapters 12 to 16 enumerate the various dispositive devices which have come 
before the courts in the evasion cases. Only postnuptial devices are discussed : 
antenuptial transfers in fraud of marital rights are the subject of a separate 
body of case law which the author relegates to an appendix as not directly 
germane to his theme. The devices are multifarious. They include deeds post- 
poned to take effect upon death; gifts inter vivos or causa mortis; revocable and, 
irrevocable trusts; bank account trusts (a favourite device in modest estates) ; 
survivorship devices such as joint tenancy of realty, joint bank accounts (often 
“the poor man’s will”), and joint safe-deposit boxes; contractual devices 
such as partnerships, life insurance, annuities, employee death benefits, and 
U.S. Savings Bonds (which may be nominated or jointly held); and, lastly, 
powers of appointment. The author’s purpose is to show how each device 
poses its own problems, which must be investigated in order to decide what 
precise shape reform should take, 

The author propounds his solution in Part TV. But first he examines other 
legislative solutions. He points out that the existing forced share statutes in 
the United States are mainly a product of the nineteenth century, when there 
was much less transmission of property inter vivos. Today, effective protection 
against disinheritance requires some degree of interference with inter vivos 
transfers; but such interference is justifiable only when its purpose is to 
alleviate the need of deserving members of the surviving family. “ Under the 
statutory share there is no criterion of need, and the courts are given no 
directive how to test inter vivos evasions, It is not surprising that the courts 
have responded with unsuitable rationales, some stressing the decedent’s 
‘motive,’ some stressing retention of ‘control, and some rejecting any pos- 
sibility of relief to the surviving spouse. Under these rationales one claimant 
may be rebuffed in spite of demonstrated need, another claimant may prevail 
although not in need” (p. 271). The statutory share is also too flexible to meet 
the complicated family relationships resulting from a remarriage, when it flouts 
the average decedent's wishes to give most of his capital to the children of the 
first marriage with prévision for the widow’s support out of income. The 
author finds unsatisfactory such legislative proposals as have been made based 
upon the retention of the statutory share, notably the Model Probate Code of 
1946 and the 1989 proposal of the North Carolina Revision Commission, both 
of which he rejects as too vague in their criteria and as ignoring the claimant's 
need. 

He then briefly reviews the civil law solutions ranging from the querela 
inofficiosi testamenti to the modern réserve or légitime. He instances Louisiana, 
where forced heirship is entrenched by the State Constitution and where, in 
the case of land, not even the bona fide purchaser for value without notice cfn 
shake off the family claim—in a sense, as he points out, a modern manifestation 
of the original group-ownership of wealth, in which no individual transmission 
was permitted. While the strength of the civil law solution Hes in the power 
of the forced heir to reach inter vivos transfers, the civilian approach is, in 
the author’s view, too inflexible, for it takes no account of need. Moreover, the 
protection in the civil law is for the benefit of blood relations only, not the 
widow. Perhaps the author should have emphasised this cardinal distinction 
more clearly instead of relegating it to a footnote (p. 288, note 21). He might 
also have developed somewhat at this point his references (cryptic for the un- 
initiated) to other civilian techniques for the spouse’s protection: the matri- 
monial community property, the homestead, and the “matrimonial fourth” in 
Louisiana. 

It is in the “decedent’s family maintenance” legislation of the British 

eCommonwealth that the author finds the most helpful quarry for his own 
proposals. * Here relief is tailored to need in contrast with"the fixed minimum 
portions’ ofethe Mgitime and of the typical American forced’ sffare, He points 
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out that the English statute, as extended in 1952 (he seems unaware of its 

°” 1958 extension), is still narrower,in scope than many of the other Commonwealth 
statutes. Thus, under the parent New Zealand statute, the class of eligible 
dependents includes the parents and illegitimate children, periodic payments 
may be made out of @apital, and Jump sums may be freely awarded. He 
Considers that the paucity of litigation under the family provision legislation 
is mainly because of the discretionary nature of the relief, which discourages 

, unmerited claims. More difficult to account for is the seeming absence of any 
evasion problem in regard to family provision, although it is Just as vulnerable 
to inter vivos transfers since what decisions there are take the view that such 
transfers remove the property out of the decedent’s estate and out of the 
reach of the family provision claim. The author points out that where the 
equities are against the widow she cannot legitimately complain about inter 
vivos transfers, since she is not even entitled to maintenance out of the estate; 
whereas under the American system she may blunder into the husband's 
estate planning arrangements “like a cow in a china shop” (p. 296). Where, 
however, the equities favour the claimant there is still unexpectedly a dearth 
of cases attacking inter vivos transfers. The answer seems to lie in a combina- 
tion of factors: less marital disharmony, if divorce statistics are a reliable 
guide to this; possibly more use of marriage settlements; and the knowledge 
of legal advisers that the validity of such transfers is too well settled to risk 
litigation. Be this as it may, the author draws attention to the draft bill pre- 
pared for adoption in Israel which sets up a family maintenance scheme of the 
British type but reinforces it with anti-evasion provisions. He concludes that 
similar provisions would be needed to make the British scheme completely 
effective in the United States. 

In his last chapter the author brings his book to a logical conclusion by 
setting out his own Model Decedent's Family Maintenance Act for the earnest 
consideration of the American legislatures. This adopts a British type of 
family provision system but grafts on to it provisions adequate to safeguard 
against evasion. Large discretion is given to the courts. For, first, they’ must 
decide whether the petitioner needs maintenance; then, whether an inter vivos 
transferee must contribute towards the maintenance if the estate is insufficient; 
and, thirdly, what should be the amount of transferee’s contribution. In this 
last inquiry the courts are directed to balance the competing equities, and in 
particular to have regard to the injurious effect upon the transferee of inter- 
ference with the transfer. The Act catches all inter vivos transfers made within 
ten years before the death which are “unreasonably large” (measured by 
criteria set out in the Act), unless the transferee has protected himself by 
taking a waiver from the petitioner. 

Professor Macdonald has produced a notable book. No fullerssurvey exists 
bf the American law in this field: witness the five tables extending over pages 
879-458 in which all the evasion cases are minutely classified. But for the 
wider audience of the common law world this work offers rewarding reading. 
And, despite its closely reasoned arguments, it remains essentially readable 
thanks to the grace and lucidity of the writing. Nor does the author disdain 
t embellish his pages with those asides from the human tragi-comedy, such 
as the husband who told his wife “Dearie, I have opened a joint account in 
the Morristown Trust Company with you and you may draw on it to the full 
amount, but if you do, I will give you hell” (cited at p. 215, note 15), or the 
dogged determination of the husband who, seeking a bullet-proof evasion plan, 
had to be given whiskey on one of his visits to the trust company to “brace 
him up” (case cited at p. 164, note 62), gr the bigamous wife (cited at p. 165, 
note 69) who helped build up joint earnings in an undertaking business taking 
care of “the bodies of the ladies and babies.” Compounded of such stuff, 
Professor Macdonald’s law is clearly both, a science, and a humanity. ° 
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JUSTICE ACCORDING TO THE ENcLisH Common Lawyers. „By F. E. 
Downricx, m.a.(Oxon.), [London; Butterworths. 1961. ix 
and 251 pp. (with index). 278. 6d. net.] 


Tue publication in this country of a book of jurispruflential interest which is 
not a students’ textbook is sufficiently rare an event to call for special commertt 
and consideration in an academic periodical. As it may be gathered from the 
title of this book, the learned author’s intention was not to attempt, by | 
reasoned argument, an analysis of the idea of justice in English law, but rather 
to bring together the opinions of the common lawyers on certain problems 
connected with Justice. This may appear a pedestrian task but the reader is 
apt to be misled by the author’s modest claims that “nothing but the thread 
and the knots” which bind the contributions of the common lawyers together 
is his own. For, while the English judges and lawyers may rest content with 
empirical and incidental dicta, the learned author has had to classify his 
material against its historical background, observe general trends, but most 
of all, express the inarticulate basis of the theory or theories of Justice to which 
present-day English law would seem to subscribe. This is no mean task for 
the absence of a purposeful rationalisation amongst common lawyers of the 
idea of justice in England has often been mistaken, both here and abroad, for 
indifference to rational thinking. It is a considerable achievement of this book 
that it shows that such thinking is far from absent in England. As with most 
things English, the judicial process in this country contains a philosophy of 
justice which, though disguised by the form of its expression, is probably 
much more deeply rooted than the philosophy behind the highly abstract 
monographs of Continental scholars. 

The learned author begins with the procedural apparatus of the English 
idea of justice, in three chapters: “Justice as Judicature,” “Justice as Fair 
Trial ” and “Natural Justice.’ In these he considers the extent to which the 
moral assumptions of the common lawyers are reflected in the peculiar 
structure of English procedure though these assumptions may remain largely 
undisclosed. He then goes on to “Moral Justice” and “Individual Utility ” 
and concludes with “Social Justice” and “ Legal Justice.’ Although the 
authors method of argument is inductive, t.e., from the details of procedure 
to the basis of morality, he is very conscious of the difficulty that the inter- 
relation between social experience and morality is a complex matter. 
Generalisations of moral ideas can be valid, not in a historical and dialectical 
sequence, but as competing moral principles all operating, to a greater or 
lesser degree, at the same period of time. As it is pointed out in a concluding 
chapter (p. 206), the main thesis of this book is that those notions of justice, 
all of which,may be traced in the legal history of this country, are current 
amongst the common lawyers of today. This is a conclusion which would have 
appealed to the historical jurists of the nineteenth century but which is also 
meaningful to the adherents af the sociological school. Although little refer- 
ence is made to American pragmatism, the book is at pains to emphasise that 
“The two criteria, for laws and for adjudication, the satisfaction of contem- 
porary interests and the observance of current morality, are but variants on 
the theme of utility and moral justice” (p. 208), But it is on the moral 
Justice that the emphasis is laid, for “moral principles . . . do not always 
tally with the utilitarian principle” (p. 188). 

The weakness of a book of this kind is that the author’s assumptions may 
also remain inarticulate, yet it is through these that the ideas of others 
are classified, Moreover, it may be asked, to what extent is it possible to 
generalise about the opinions of “the English common lawyers” ? It is, 
of course, the learned author’s thesis that whatever the differences and however 
ewide the gap of time between the old and the contemporary lawyers, certain 
underlying *trends emerge significantly in the thoughts of dil. Or nearly all? 
What ig there in the common law as a lawyers’ technique which inatils, if it 
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+ does, such principles into their moral and intellectual make-up? Inevitably, 


*we have the final evidence but still lack the understanding of the causes of 
this type of thinking which brought the English judges to the stature of the 
classical jurists and the moralists of the period of the Enlightenment. How 
far, for instance, are tht moral assuroptions of a Scottish judge, Lord Mans- 
field, who receives generous treatment in this book, relevant to or typical of the 
hard-headed English common lawyers at the Temple? One need only quote Lord 
Eldon’s opposition to the abolition of slavery which finds no place in the book 
"It would not be, probably, unfair to notice a moralist and theological 
tendency in the author’s own underlying assumptions. But this is not intended 
as a criticism of the learned author. It is, indeed, a great merit of this book 
that subjective morality has not been sacrificed to the fashion of impartiality 
and objectivity which so often leave us with the dry bones of an argument. 
If there is a fault, it is an inevitable one and it is due to the Inherent limita- 
tions of this type of book. But the job that the learned author has done had 
to be done, and it would be ungenerous to be anything but grateful to him for 
having done it, if one may say so, so extremely well. I know that at least one 
teacher of jurisprudence will not only use it himself often but will think it a 
pity if his students fail to contrast and compare extensively the abstract 
theories of natural law with the contributions of the English common lawyers 
as outlined in this valuable book. Many words of thanks are also due to the 
publishers for their vision in encouraging a subject which can hardly be 
described as commercially profitable. A. G. Caroros. 


JURISPRUDENCE AND Lecan Essays. By Sm FREDERICK POLLOCK, 
Bt. Selected and Introduced by Dr. A. L. Goopuart. [Lon- 
don: Macmillan & Co., Ltd. 1961. xlviii and 244 pp. 265s. 
net. | 


Tre Law anD rrs Compass. By Logn Rapcuirre. The 1960 Rosen- 
thal Lectures. [London: Faber & Faber, Ltd. 1960. xiii and 
99 pp. 16s. net.] 3 


Jurisprudence and Legal Essays by Sir Frederick Pollock consists of reprints 
of the first part of Pollock’s well-known 4 First Book of Jurisprudence (the 
second part of which, dealing with the use of legal authorities, being now so 
dated that {t would need extensive rewriting) and five essays from other 
volumes published in Pollock's lifetime. To these, Dr. Goodhart has written 
an introduction which is excellent in every respect save in that it forestalls 
most things a reviewer would like to have said. 3 

* Pollock’s scholarship was as wide as it was deep. Even in the field of law 
—and he wrote in other fields as well—his published works ranged over torts, 
contract, land law, partnerships, international law, legal history and much else 
besides. The greater part of what he wrote on English law must inevitably 
become less relevant with the passage of time, but his more general writings 


* wih retain a secure place in the list of English contributors to the science of 


law. It is a pity that he never wrote a full treatise on jurisprudence, for the 
First Book is only what it claims to be—an introduction for students new to 
the field, But then there was a slight strain of dilettantism (in the better 
sense) in Pollock: certain topics attracted his attention and enthusiasm and 
he would devote to these, for a space, all his great powers of scholarship, 
but he was doubtless disinclined to commit himself to a comprehensive work 
which would involve traversing wide tracts of unexciting terrain, However, 
whoever masters the First Book and these five essays will have acquired a 
most profitable foundation for further studies, and a law teacher can hardly 
dó better than pface this volume in thé students’ hands at the, earliest 
opportunity. ° ae 2. 
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The Law and Its Compass i a print of the 1960 Rosenthal Lectures 


delivered at Northwestern University. Lord Radeliffe’s brief required him+ ° 


to address himself to the theme of the liberty’ of the individual. He complied 
by relating it to that old problem, by what compass shall the law steer its 
course? ° 

The practising lawyer is too often so immersed in the minutiae of his craft 
that purpose is irrelevant to him: he is like the mechanic who tunes an engine 
but cares not whether it is to propel an ambulance or a sports car. The 
academic lawyer is too often a philosopher for whom the integrity of a theory’ 
is more important than its application to the concrete case. The layman is the 
one who believes that somewhere behind the apparatus of the law there stands 
a stable principle, and it is because of this belief, that the law is able to com- 
mand a respect and an allegiance which is astonishing to behold. 

But what is this stable principle, this lodestar by which the law must steer 
its course? The Middle Ages knew what it was: law must aspire te conform 
to the Christian basis on which all the institutions of society were supposed to 
stand. The severance of law from the religious ethic, and the consequent 
expulsion of natural law, brought two consequences. In the first place, juris- 
prudence in the Anglo-Saxon legal system came to mean the dissecton of the 
law, and the search for an external standard by which to direct the law’s 
development was either ignored or given a very minor place; and, secondly, 
liberty and toleration, while affording each citizen more opportunities for 
developing his individuality, falled to supply society with any ideal which it 
should pursue. These three lectures contain a distinguished English lawyers 
thoughts on the necessity of the liberal political state defining such ideal. 


F. H. Newarr. 


Trae Brrirish Constrrotion. Fourth edition. By Sm Ivor 
Jennines. [Cambridge University Press. 1961. xi and 210 
pp. Cloth 21s. net. Paper 10s. 6d. net.] 


Tre first edition of this little book was published twenty years ago, and the 
third edition appeared in 1980, but the three editions have been reprinted 
several times. Indeed, the book has been to the printers twelve times in the 
space of twenty years, so that its position as a best-seller cannot be disputed. 
On reading the new edition one cannot but feel that justice has been done in 
this success story, for there is no doubt that the purpose of the book has been 
brilliantly executed by the most experienced of modern authors upon constitu- 
tional problems. This is not a law book, nor is it really a volume upon political 
science, though it is more of the latter than the former. It is intended for 
ordinary intelligent readers who know some history and who know what 
Parliament is, but who may not as yet have much conception of the full 
ramifications of the Constitution, This is a manual of practical exposition, 
lively, clear, easy to understand. In a sense it is a “current affairs” book, 
putting practice first, and bringing in Jaw and history to provide the full 
picture. For Sir Ivor it is not enough to explain that there must be elections 
before members may sit in the Commons, or that the Cabinet is the central 
power group of the Government: he explains exactly what happens in the 
elections (and the possible alternative systems to that we have at present), 
and what the Cabinet does in practice, 

In a way this book may be considered as an epitome of the author's larger 
works, and, as he explains in his préface, although the previous editions were 
based on Cabinet Government and Parliament, the new edition contains a large 

eproportion of material based upon the authors preliminary studies for his 

Party Politics trilogy, thé first two volumes of which have°already been pub- 

lished, , There has been a great deal of rewriting for the present edition of 
e 
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e this book, gnd most of it is in connection with the working of party politics. 


° Throughout the work Sir Ivor has brought his examples of constitutional 
practice right up to date, but practical politics now run through the whole 
book, All this is done with scrupulous fairness, as where, for example, he 
points out that the Cohservatives won all the seven Hertfordshire seats in 
959, despite large Labour minorities, but that the Labour Party swept County 
Durham in the same way despite another large minority in the county, this 
, time Conservative (p. 18). Again, he points out the Parliamentary plight under 
“the present electoral system of minority parties, such as the Liberal Party, 
but is careful to point out also the possible defects of other systems (Chap. 1). 
There are a few controversial matters in the book (the only error the reviewer 
found was the very minor matter of a reference to Lord Coke on p. 14). To 
the present reviewer Sir Ivor would seem to have been a little severe on the 
“ Conservative bulwark” of the House of Lords (Chap. 4), and he also appears 
to suggest (at p. 79) that the Conservative Party, unlike what he calls “ pro- 
gressive” parties, does not have rebels! His fascinating personal assessments 
of the qualities of individual Prime Ministers in Chapter 7 sometimes lead him 
into unexplained criticisms. For example, he says that the action of Mr. 
Ramsay MacDonald in 1981 in agreeing to form a.coalition Government was 
not easy to defend (p. 112). Sir Ivor‘does not Justify this statement, and this 
may be all the more unfortunate because, in the reviewer’s opinion (and Sir 
Ivor’s statement is surely only his opinion), Mr. MacDonald has been a much 
maligned man who attempted to do what he thought was best for the country 
at that time: Finally, it is odd that the author wishes to include the Royal 
Dukes in. his suggestion for a reformed and otherwise non-hereditary House 
of Lords (p. 107), though the Royal Dukes are in practice the only hereditary 
peers who today never take their seats in the chamber! 

‘Not the least attractive parts of this book are the picture illustrations, 
several of which are very recent and highly topical (¢.g., the photographs of 
the B.B.C.’s television election scoreboard, the Queen opening Parliament, the 
Queen with her Commonwealth Prime Ministers, and the political ratly in 
Trafalgar Square organised to protest against one of the most regrettable 
of recent actions by the authoritles in South Africk). Sir Ivor knows our 
institutions thoroughly, and can give them their proper evaluation. Al in all 
it can be said with confidence that if the intelligent citizen ever wonders what 
it is that we are often so proud of in our British Constitution, this book will | 
make the answer crystal clear. 

D. C. M. Yanprey. 


Trane Unron Law. Second edition. By Norman Æ. CITRINE. 
London: Stevens & Sons, Ltd. 1960. xliv and 617 and 
index) 88 pp. £5 5s. net.] 


ArmĮmost ten years intervened between the first and second editions of Mr. 


” Cftrine’s book. In that period not only did it establish itself as the standard 


practitioners’ textbook in its important field but, as Lord Kilmuir points out 
in his commendatory foreword, “in a number of instances its great value as 
an authoritative exposition of its subject has been acknowledged by the Bench.” 

The years between the two editions saw a number of tmportant decisions 
in trade union law, including Bonsor v. Musicians Union [1956] A.C. 104 and 
Huntley v. Thornton [1957] 1 W.L.R. 881. There were also significant legisla- 
tive changes, amongst them being the repeal of the Industrial Disputes Order, 
1951, and its eters replacement by the Terms and Conditions of Employment 
Act, 1959, and almost total repeal in 1958 of the Northern Ireland Trade 
Disputes Act, of, s contracting in” being retained instead of “contracting 


out” for contributions to a union political fund. T 
. 


262 THE MODERN LAW REVIEW `., Von. 25 
e 

The author takes account of all these in his editorial work but has 
not made any basic changes in presentation gr arrangement. The book still 
consists of three introductory narrative chapters outlining the legal history 
and common law of trade combinations followed by annotated texts of the 
principal statutes and appendices containing less imp8rtant statutes together 
with statutory rules, specimen forms and a summary of matters which should 
be provided for in the rules of a registered employees’ trade union. The 
method of commentary upon the texts of statutes necessarily results in some 
complex cross-referencing but its convenience for the practitioner or union 
official seems a sufficient justification. In any event, those who require a 
narrative statement of the law will now find their needs met in Messrs. Vester 
and Gardner’s book, the authors of which acknowledge in their preface their 
debt to Mr. Citrine. 

One point for comment seems to be that though Mr. Citrine does make 
occasional reference to articles and other academic writing for the most part 
what he cites seems to have been published prior to the appearance of the 
first edition. Since then a number of books and articles have appeared, 
particularly on restraint of trade and expulsion, to which reference might 
profitably have been made. 

A few other miscellaneous points of comment and criticism inevitably arise. 
A reference to Maw# v. R. [1957] A.C. 126 would have confirmed the specula- 
tion, at page 78, about the position of husband and wife in the law of criminal 
conspiracy. The author’s insistence, at page 92, on regarding a proprietary, 
as distinct from a contractual, right as being still the necessary basis for the 
courts’ jurisdiction in expulsion cases seems somewhat backward looking. 
Incidentally, Vester and Gardner, at page 178, seem to disagree with him on 
this point. It might also have been indicated that in Abbott v. Sullivan 
[1952] 1 K.B. 189 the Court of Appeal allowed a declaration to stand that an 
expulsion was ultra vires without even a breach of contract being shown, and 
in Davis v. Oarew-Pole [1956] 1 W.L.R. 888 Pilcher J. would have been 
prepéred to grant both an injunction and a declaration in similar circumstances. 
Mr. Citrine is on the side of the angels at page 281 in recommending that 
union rules should never exclude the principles of natural justice but, though 
confessing that authority is conflicting, he accepts dicta in Maclean v. Workers’ 
Union [1929] 1 Ch. 602 as correctly stating that such exclusion is in strict law 
possible. It seems a pity that he should consign the cases which suggest a 
contrary rule to a mere footnote, the more so as he expressly recognises that 
expulsion may result in deprivation of livelihood. Lastly, the misprint “tort 
of a breach of contract,” at page 448, might have an unhappily confusing effect 
on laymen consulting the passage in question. 

The general conclusion is, however, that this edition consolidates and 
enhances the merits of its predecessor, and all who are concerned with this 
important branch of law owe no inconsiderable debt to the author. 


A. H. Hupsow. 


Tae Counci or Evrore. Second edition, By A. H. ROBERTSON. 
[London: Stevens & Sons, Ltd. Library of World Affairs, No. 
82. 1961. xv and 288 pp. (with index). 45s. net.] 


Tae Law or INTERNATIONAL INSTITUTIONS iv Eurorr. By A. H. 
Roszertson. [Manchester’ The University Press. 1961. ix 
and 140 pp. 18s. net.] 


‘Dn Rosgnthon is widely fnown and’ universally respected af a member of that 
small band f international civil servants whose enthusiasm anf sense of duty 
e 
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» are largely responsible for such success as international institutions enjoy. He 
* is, in addition, a legal scholar of high standing who, by his research and his 
writings, has made a substantial contribution to a proper appreciation of the 
status, function and machinery of international institutions in Europe, with 
which he is so closely cofcerned. His book on The Council of Europe appeared 
first in 1956, and a second edition is now available. European Institutions 
was published in 1959 and followed closely on the Hague Lectures of 1987 on 
Legal Problems of European Integration (Recuell des Cours 91 (1957), 109). 
The Melland Schill Lectures given by Dr. Robertson to the University of 
Manchester have now been published under the title of The Law of Inter- 
national Institutions in Europe. They are the latest of Dr. Robertson’s 
numerous shorter publications which, in the course of the last few years, have 

appeared in English periodicals, 

Of the two works here reviewed The Council of Europe is by far the 
weightier; indeed, to a lawyer it is the indispensable guide to an understanding 
of an institution the usefulness and scope of which is not always recognised. 
In other words, this book is not analytical in character. It does not discuss 
or solve legal problems which arise in connection with the Council of Europe 
or its work or the Conventions which, as a result of the Councils initiative, 
have come into existence. Rather is it a history of the activities, an explana- 
tion of the working, a survey of the future business of the Council, It is 
descriptive in character and, as such, a quite invaluable source of the material, 
not only because it is written with great insight and sympathy, but also on 
account of the singularly authoritative knowledge which Dr. Robertson makes 
available to his readers and for which all of them will be duly grateful to him. 

In his Melland Schill Lectures Dr. Robertson devotes a few words to 
“the European idea” of which he says with justification that “it is hard for 
those who live in England to realise what is meant on the continent” by it 
(p. 6). In view of the present debate about the Common Market this is a 
point of the greatest possible importance, though it is hardly ever made. The 
Common Market is far too often regarded as nothing but a piece of machinery 
for profitable trading. In truth it is a step towards that goal which Sir 
Winston Churchill described as “a kind of United States of Europe.” English 
Jawyers, in particular, will have to become attuned to that idea, for law 
reform on common lines and the unification of law will become great practical 
tasks in the discharge of which this country will be unable to continue to be 
a reluctant follower, but must become an enthusiastic leader. Dr. Robertson's ° 
help and influence will be sorely needed to promote that European spirit which 
at present is, perhaps, not very noticeable among English lawyers, not to 
mention the country at large. What is wanted and what Dr. Robertson’s 
contributions are apt to produce is an open mind which is prepared to weigh 
ap and decide on merits and not to condemn almost exclusively on the ground 
that native institutions are and always have been different. 

F. A. Mann. 


* Wonn Prace THROuGH Worip Law. Second edition (revised). 
By Grenvinwe Crank and Lours B. Somn. ([Harvard: 
University Press; London: Oxford University Press. 1960. 
liv and 887 pp. Boards 52s. net, paper covers 88s. net.] 


Trex two authors have for some time made a serious and learned study of 
the interlinking problems of the ensuring of world peace, the enforcement of 
Jaw and the revision of the functions, powers and constitution of the U.N. 
In 1950 Mr. Clark published 4 Charter for Peace. In 1958 he and Professor 
Sohn published Peace through Disarmament and Charter Revision. In 1956 
they published a Supplement to this work‘and finallf, in 1958, the irst edition 
-of World Pease through World Law appeared. . ° 
e 


264 THE MODERN LAW REVIEW `, Vor. 25 
e 


This edition is occasioned by the demand for the first editionswhich sold . 
out its 6,400 copies. It is somewhat shorter than the first because of the 
decision to exclude appendices containing the U.N. Charter and the proposed 
revised charter, which are, in any case, printed side by side in the text. This 
saves 172 pages, enables the publishers to make the work available at a lower 
price and is to be commended, Apart from this change the introduction he 
been expanded and there are a few slight emendations to the text. 

The authors’ aims are adequately explained by their title. Their method 
of achieving them is by a considerable revision of the Charter. The changes 
in the U.N. would centre around a revised constitutional structure which has 
as {ts most important changes the replacement of the Security Council by an 
Executive Council, and the introduction of weighted national representation 
leading eventually to the situation whereby national representatives are 
popularly elected. The Executive Council would act on behalf of the General 
Assembly and would be responsible to it. In addition to this the U.N. would 
be given greatly increased powers—it would eventually have exclusive military 
force in a disarmed world—to perform limited but vital governing functions. 

All this is very laudable. Indeed, it is not possible to debate the authors’ 
desired aims, since any right-thinking person would agree with them. But, 
if their ideals are beyond discussion, their ideas are not. Many readers will 
be, and have been, impressed by their suggestions. Many more, and the 
present reviewer belongs to the unconverted, will not be impressed. This, of 
course, is what the authors expect. They cannot and do not hope to have 
solved the problem of world peace, They can and have provoked discussion 
and they make interesting, sometimes useful, sometimes not so useful, 
contributions. 

Although the authors are not blind to the practical realities of world 
politics one feels that they overlook many snags in the pursuance of their 
academic structure. Their weighted representation system gives thirty seats 
each to Communist China, India, U.S.A. and U.S.S.R., and fifteen seats each 
to the elght nations with the next largest populations; then there are to be 
twenty states with six gepresentatives, thirty with four, thirty-four with two 
members and three with one. This is not quite as arbitrary as it may seem. 
There is a large gap between the smallest of the four, the U.S.A. (estimated 
population in 1965, 192 millions) and the largest of the eight, Pakistan and 


e Japan (102 millions) and so also between the populations of the eight and 


the twenty. It also happens to result in a much larger number of seats going 
to the West than to the East, and there would be a large neutral block almost 
equal to the pro-Western. AJ this in spite of the very large population 
concentration in communist countries. However much one believes in Western 
values, there seems to be little use ln a system which is obviously unacceptable 
to the East and which, in any case, would perpetuate rather than end the 
imbalance of the U.N. 

One is left feeling that here is an academic panacea for the faults of the 
modern world, a health preparation which is useless because there is no possible 
method of injection. 

J. A. Anprews.* 


GOVERNMENT AND Porres In Arrica. By T. O. Eras. [London: 
Asia Publishing House. 1961. xv and 228 pp. 80s. net.] 


Ir is the usual fate of books on African political developments to be out of 
date before they reach the page proof stage. When such a book is based on a 
course of lectures delivered in 1956 the question may well be asked whether 
"publication is justifiable et all. I gonfess to having begun ġo read Dr. Elias’s 
book with some misgivings, particularly as the lectures that it comprises were 
originally &ddressed to an audience of Indian students whose knowledge of 
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African affairs was, as he admits, often very limited. But I put it down with 
the impression that publication. in this country had been well worth while. 
This was not because of the accounts of recent constitutional and political 
changes—even with an Epilogue they are not up to date, and so many eloquent 
journalists have been ifside Africa for our benefit lately—but for two other 
feasons, The first is that (as I should have guessed) Dr. Elias ranges more 
widely and probes more deeply than the title of the book may have indicated. 
, The second reason is that Dr. Elias is now Minister of Justice and Attorney- 
General of the Federation of Nigeria, and one finds guidance to the influence 
he is likely to exert from the obiter diota thrown off by him while he was still 
a detached scholar. 

Dr. Elias is Indeed a man of many parts. He is well known in academic 
circles in London, Oxford and Manchester. I have heard him acclaimed by 
Nigerian students as “the father of African law.” At the Lagos Conference 
on the Rule of Law, sponsored by the International Commission of Jurists, 
he is said to have startled some of the judges and practitioners with the array 
of jurisprudential citations that he incorporated in his address. A vigorous 
but courteous controversialist, he was not closely identified with any political 
faction and his attachment to the cause of African nationalism was never one 
of blind commitment. His interests and qualities are well exhibited in these 
lectures. They include brief surveys of ancient African empires and civilisa- 
tions, indigenous political institutions, Afro-Indian relations, the impact of 
English law on African customary law, the importance of land tenure and 
the process of social change. Never a man for mincing words, Dr. Elias spoke 
bluntly to his audience in Delhi about Indian attitudes towards Africans at 
home and abroad. His lecture on this subject can profitably be read by those 
English students who entertain the curious misconception that race relations 
mean nothing more than wrong-headed European attitudes towards non- 
Europeans. My own observations of Afro-Indian relations in Uganda left me 
extremely disquieted., 

There are several other interesting excursions—for instance, int6 the 
relationships between lawyers and their clients in Wegt Africa. But the most 
significant passages are’ those in which Dr. Elias proclaims his conviction that 
the essentials of parliamentary democracy are capable of being adapted success- 
fully to African environments. Whether this conviction can be adequately 
supported by reference to the history of indigenous institutions, and how far 
historical experience is likely to be relevant in the 1960s, are debatable 
questions. Tribal societies were often, no doubt, less autocratic than used to be 
supposed, but is it really true to say that the indigenous concept of the 
maintenance of the social equilibrium is “synonymous with the British constitu- 
tional principle of the Rule of Law” (p. 198)? It is not easy to imagine Dicey 
d@ppending laudatory footnotes to the later editions of his work on being 
informed of the practices regularly observed by his contemporaries, the 
Kabakas Mutesa I and Mwanga of Buganda. And how many tribal societies 
tolerated the persistence of organised opposition to a collective decision once 
that decision had been formally made? One may hope, however, that a pound 
of contemporary theory will be worth a ton of ancient and modern history, 
especially when the theorist becomes a practitioner in the art of government 
and the practitioner is Dr. Elas. S. A. pe SMITH. 


Current Law snp SocraL Prosuems. Edited by R. Sr. J. Mac- 
DONALD for the University of West Ontario Faculty of Law. 
[University of Toronto Press; London: Oxford University 
Press. 1960. 214 pp. 44s. net. J 


Tse University of West Ontario has with this volume aligned its€lf eWwith the 
current trend 8f University Law Departments to produce Books? on current 
e 
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problems with sociological or political slants. This is a type of study which , 
is very welcome to readers of the Modern Laro Review, and the present volume 
certainly provides much interesting material on a wide variety of topics. 

The subject-matter is naturally mainly chosen from the field of Canadian 
legal administration, but by no means wholly so, and in an introductory state- 
ment which explains that it ig intended to publish further volumes on similar 
lines, the hope is expressed that articles will be forthcoming from other 
countries. 

This volume in fact leads off with a lecture on Freedom as a Western Idea 
by Mr. Plamenats, of Nufeld College. This is a slight if readable affair. The 
difficulty is that the lecturer, as he frankly confesses, has not much knowledge 
of the ideas which have been held about liberty in the Far East, so that the 
discussion is largely composed of an analysis of the points which strike the 
lecturer as most significant in our Western concept of freedom. 

Mr. Johnston’s admirable International Law of Fisheries also approaches 
his subject on general lines, though with a Canadian slant. The author has 
studied carefully the historical, the diplomatic, the economic, and the socio- 
logical aspects of his subject, as well, of course, as the legal, and he brings an 
acute and uninhibited mind to bear on his analysis. This article is much the 
longest in the book, and even so is to be continued in the next number, so that 
in the end it should promise a thorough as well as a very valuable conspectus 
of the subject. 

In one of the most interesting and useful chapters in the book, Mr. Earl 
Palmer deals with what is, apparently, an acutely controversial problem in 
Ontario—the extent of a labour arbitrator’s remedial authority under a common 
form submission under the Ontario Labour Relations Act which provides for 
a “final and binding settlement by arbitration.” The short point is whether 
an arbitrator who finds that there has been a breach of a collective agreement 
must stop short at a declaration to that effect, or whether he may go on to 
award damages. That he may adopt the latter course has, apparently, been held 
by a number of arbitrators, including Professor Borah Laskin whose work in 
the field of labour law ts well known. Others with a good deal of support 
from the judiciary have taken the narrower view. 

In his discussion of the point Mr. Palmer considers the character, both legal 
and social, of the modern collective agreement, which has been described as 
“the industrial constitution of the enterprise,” and its position in labour law. 
This is a fascinating and important subject which has engaged the attention 
of lawyers in many jurisdictions. Mr. Palmer is familiar with the United 
States literature of which he makes good use, but does not seem to be so well 
acquainted wjth developments in this country and in Europe generally. He is 
an enthusiastic admirer of Professor Laskin, and throws himself vigorously ints 
the battle in support of the dynamic conception of the collective agreement 
so persuasively argued for by that distinguished lawyer. 

International Copyright Control: a Canadian Viewpoint, by Messrs. 
Sterling and Macleod, contains a useful survey of the historical background 
of the subject, and throws a good deal of light on the United States approath 
to this problem which has not always been understood in the United Kingdom. 
Mr. Wang, who was for some years a student in this country, provides a useful 
discussion of the problem of the Residence of Companies in the British Income 
Tax Acts, while the editor of the volume, Professor Macdonald, deals with 
Narcotic Drug Addiction in Canada. This is naturally rather more sociological 
and medical in its content than legal, but gives an excellent account of this 
most difficult problem. One might suggest that the English solution, which has 
certainly on the whole been successful, is too lightly dismissed, largely on 
the ground that Canada must keep jn line with the United Qtates of America. 
The argument seems to turn largely on the length of the unpatrollable frontier, 
but it seem§ to ‘be rather too regdily assumed that the success achieved in 
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.° England d¢pends mainly on the close control of the supply of heroin and other 
* drugs, though this is, no doubt, an important element. 
C. 


CHRISTOPHER PALLES. By V. T. H. Detany. [Dublin: Allen 
Figgis & Co., Ltd. 1960. xii and 200 pp. 21s. net.] 


e ° A proararmy of Christopher Palles, the last Lord Chief Baron of the Court of 
Exchequer in Ireland, who adorned the bench from 1874 to 1916, may be said 
to have been overdue, for even though he died only in 1920 he was, as Dr. 
Delany justly remarks, the greatest of the Irish Judges. Ohristopher Palles 
fills the gap most efficiently. The biography is not directed primarily to 

è lawyers, and indeed only one of the sixteen chapters deals exclusively with his 

legal work. Dr. Delany is at palns to present a work which will show Palles 

the man, in which his activities to further higher education and his gentlemanli- 
ness are as prominent as his judicial work, of which most lawyers are already 
aware. But the whole book is, nevertheless, steeped in legal anecdotes, accounts 
of legal activities, and of contemporary Irish lawyers and judges. The 
chapters, however, remain diverse in interest and, in particular, university 
teachers will find much to absorb them in the account of Trinity College, 

Dublin, in the nineteenth century and of the religious problems in Irish 

university life. This is a book of careful research, charmingly presented and 

full of entertaining stories. The author's fluent style is deceptive of the 
industry for which we are in his debt. 


D. C. M. Yarprey. 


Corpery’s Law Rearing to Sorrcrrors. Fifth edition., By 
GRAHAM J, GBRAHAM-GREEN, T.D., a Master of the Supreme 
Court, assisted by Duncan 5. GORDON, “m.a., of Gray’s Inn, 
Barrister-at-Law. [London: Butterworths. 1961. cxxix and 
657 pp. £5 10s. net.] f 


Arrer a quarter of a century there was need for a new edition of this work 
that has long been recognised as the leading practitioners’ book on solicitors. 
In addition to bringing the work up to date by, for example, adding a chapter 
on Legal Aid and Advice, the learned editors have drastically rearranged the 
material and cut out a lot of dead wood. Though virtually a mew book, it 
retains many inherited virtues (e.g, it brings together information relating 
to the profession which is not readily available in any other one place) and 
‘vices (6.g., it is an indigestible collation). 

It is intended to keep the book up to date by the issue of supplements from 

. time to time. 
L. C. B. G. 


CORRESPONDENCE 


Tne Eprron, 
The Modern Law Review. 


Norvazen Niozara Pewar Law 
Sim, 

The account of the criminal law as now being administered in Northern 
Nigeria given by Mr. Justin Price + was interesting, and so were the comments 
of Professor J. N.. D. Anderson.2 The procedural code there seems to have 
drawn liberally on the Code of Criminal Procedure, 1908, which obtains in India 
and which was adopted by Pakistan at Independence. The articles are there- 
fore of special interest to us. But it seems that a balanced view lies midway 
between the two articles and that Mr. Olu Odumosu is unduly apologetic for 
some of the provisions in the Code of his country.? 

Before the specific provisions of the Nigerian Code are examined a refer- 
ence may be made to Professor Anderson’s condemnation of criminal justice 
according to Muslim law. His criticism is no doubt justified, in some respects, 
but it must be remembered that what passes for Muslim criminal law had no 
sanction in the Qur’an which, apart from prescribing punishment for some 
offences, is understandably silent as to its main provisions and in particular the 
procedure. Criminal law must in the nature of things vary from time to time 
and clime to clime. The Qur'än picked up only a few outstanding offences, and 
even then prescribed only the extreme penalty (had) for them, ie., where the 
offence occurs in its most aggravated form. The cutting off of the right hand for 
theft, has its basis in this approach. The Muslim jurists, however, soon 
elaborated the details of penal law and procedure and by a quaint quirk of 
history these became frezen. One reason was that these jurists came up soon 
after the Prophet and what they said was supposed to be sacrosanct. Again, 
the Khalifa or the Sultan, when he came to have the actual administrations of 
law in his pocket, was quite satisfied with the provisions formulated, so that 
it became impossible for a genuine scholar like Professor Anderson or a humble 
practitioner like the present writer to raise a voice in protest. In the field of 
civil Jaw the Qur’ān laid down far-reaching provisions, but even there where 
any room was to be found the jurists clamped a dead hand. It must also be 
remembered that in the background of the new-found intellectual pursuit the 
Arab lawyefs were highly technical. In evolving unnecessary refinements 
they merely took the same line of approach which the common lawyers, for 
instance, followed in medieval times. Moreover they wove the law on tribal 
custom: aadat (custom) remains a powerful source of law to this day.* 
Although Professor Anderson looks down on the principle of compensation for 
murder, to any unprejudiced student it is clear that historically this was a 
great improvement on the principle of revenge which obtained in the time 
of the Prophet. 

Mr. Price has found the provision of sending F.I.R. (s. 118)* to the court 
as detracting from “ judicial detachment.” However, we have found this to be 
a salutary check on the arbitrariness of the police, and it is the experience 
of most countries that the police tend to be arbitrary. Indeed, the complaint 


1 (1961) 24 M.L.R. 604. 
2 (1961) 94 M.L.R. 616. 
e 3 (1981) 24 M.L.R. 612. 
4 The theme is developed’ in the writer's Muslim Marriage, Dower and Divorce 
and Phe New Pakistan Constitution. . 
5 Corresponding provision with us as s. 158 (1). 
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« ° „is that theydo not send a copy of it with enough alacrity, for as interpreted it 
“conditions and binds the evidence at trial. At trial the F.I.R. serves the 
accused in two ways. One: through the technique of contradiction where the 
informant in practice tries to elaborate upon what he stated before the police, 
or flatly contradicts his several statements made therein in the light of subse- 
quent medical report or other events. Two: a substantial delay in making 
the report has been considered to be well nigh fatal to the prosecution, and 
dat is a frequent mode of attack that it was not in fact recorded when it 
pretends to have been recorded. This was the line of approach in a recent 
cause odlébre in our country. Indeed the Nigerian Code provides a further 
safeguard in that only the court can direct investigation (s. 120). But this 
provision appears to be retrograde in'a sense the very reverse of that con- 
sidered by Professor Anderson, for the delay may result in loss of valuable 
clues. 

‘ According to the Nigerian Code (s. 144) the case diary has to be submitted 
on direction. In our corresponding provislon® also the court may send for 
them; but in practice it is always sent in a sealed cover, for it is not open 
to the defence, unless for the purpose of contradiction of the statements of 
witnesses if they occur therein (whose copy is furnished) or if the police 
officer refreshes his memory therefrom. Mr. Price has condemned section 128 
of the Nigerian Code because refusal to answer questions put by the police 
exposes him to a penalty.’ But what use is the power to interrogate if there 
is no obligation to make answer? It may be of interest to note that in the 
earlier Code of undivided India the words were “truly answer,” but these 
were changed to “answer” only in the existing Code in 1908. It is not clear 
whether the statements to the police require to be signed in Nigerla. But if 
they do, they are open to serious objection, for coercive power rests with the 
police and the witnesses may then consider themselves bound to depose in 
accordance to that to which they have put their signatures or thumb-impressions. 

Sections 167 and 158 of the Nigerian Code have been singled out by, Mr. 
Price for severe attack. But we consider there is a distinct advantage to the 
accused in reserving his cross-examination to the end., Indeed, with us he has 
two such opportunities, one before and the other after the framing of the 
charge, ig., in the trial of warrant cases 8 which mean those involving offences 
punishable with imprisonment of more than six months. It is this second 
opportunity (which as Professor Anderson explains is followed in the Nigerian 
Code also) which has in truth been singled out for attack by those of us who 
prefer speedy trials. In the lesser offences, ie, summons cases, there is no 
charge, and the form is that the accused is asked to show cause ® why he should 
not be convicted. But this does not mean that the accused has to prove his 
innocence, as Mr. Price seems to think. It must be emphasisedethat this is 
ofly a form, and, except in the rare case of the accused pleading guilty, full 
evidence has to be led. 

The provistons which are open to objection are section 148, according to 
which further investigation can and indeed shall be directed by the court in 

, certain circumstances. Professor Anderson has glossed over this. But it is 
evitient that this provision can work out to be highly oppressive, Is there to be 
no end? When there is a specific agency for investigation and that has done its 
utmost, It seems odd that opportunity be afforded for collection of further evi- 
dence. This ground of cavil is, of course, different from that taken by Mr 
Price and it is difficult to see how it would have the effect of loss of “ judicial 
equilibrium.” The remedy we have found in cases of partiality by the police 
in favour of an accused is to summon witnesses as court witnesses, and that 
device had paid dividends in the interests of justice. 


8 s, 172 (2). 

T Our oes provision is s. 161. $ $ e 

8 Ohap è E” 
9 8. 243, Cr. P.O. e : 
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The provision as to committals (s. 190)1° is dilatory, and in the atomic » 
age old-fashioned. Other safeguards like the furnishing of copies of the’ 


statements of witnesses to an accused some days before the trial can profitably 
be adopted to balance the requirements of speed and fairness, There is a move 
to abolish committals in our country. The provisiof{ does not always work 
in favour of the accused, for at a sessions trial the statement at the inquify 
can be transferred to the sessions file in the discretion of the Judge and acted 


upon as a substantive piece of evidence. The advantage to the accused of, 


course is that he has notice of the evidence and has been able to cross-examine 
the witnesses at the committal stage. But this is not an unmixed blessing, for 
in this way he reveals his line of defence and the prosecution can make up the 
lacunae by producing fresh evidence at trial. 

The inference from the refusal of an accused to answer court questions at 
the conclusion of the prosecution evidence (s. 285) coupled with the inference 
the court may draw from refusal to answer questions is considered inquisitorial 
by Mr. Price. This too has been lifted bodily from our Code.!! Here it has 
been repeatedly held that the provision does not permit of cross-examination 1? 
and the refusal can be taken advantage of by the prosecution not more than 
as indicative of the stance taken by the accused. Our provision lays down 
that no oath shall be administered to the accused and that answers made may 
be taken into consideration in drawing an inference of the committal of any 
offence. 

It seems to us that subsection (8) of section 886 of the Nigerian Code is 
unduly lenient to omissions. Is even failure in mere “ guidance” to be of no 
account? What use, then, is the preceding subsection? Surely “guidance” is 
very much less than being bound by the provision. It means conformity with 
principles only, and these principles are merely principles of common sense 
and justice. The further watering down cannot but be called retrograde. 

The provision that no legal practitioner shall appear before a native court 
(s. 390) is also of a like order. There can be no guidance-and no real training 
to tHe evolution of a regular form of tribunal in the absence of lawyers. Law- 
yers were permitted to appear even before “ Honorary” untrained magistrates 
before Independence, who may even now be found in India. Yet it has never 
been suggested that they can be misguided by lawyers: at most the two 
lawyers appearing on opposites sides may cancel each other. However, there 
is good sense in a mere technical irregularity not being decisive, especially in 
the framing of the charge, unless a failure of justice has occurred, and there 
are corresponding provisions in our Code. 

Mr. Odumoso has mentioned 14 the recommendation of the Panel that 
witnesses “should not normally be put on oath, though they should be sworn 
regarding the truth of that part of their evidence which was material to the 
determination of the case,” and that all the recommendations were acceptéd. 
If this recommendation occurs in the Code it seems that it will be difficult to 
work. For it may mean duplication of evidence, once without oath and once 
after oath. The provision is certainly pumling. Professor Anderson has re- 
ferred to “the background of police force and judicial personnel which is 


largely untrained.” 15 An appeal to lack of training in the police force or*the* 


members of the judiciary can hardly be a substitute for lack of evidence, 
whether the tribunal be sophisticated or simple. True the police have not the 
same facility for research in undeveloped regions, but any principle which con- 
dones their sins of omission and commission is apt to give them licence for 


10 Chap. XVII of our Code. 

11 g, 842. k 

13 This meets Professor Anderson’s point at p. 628 regarding there being " 
arallel i ma our Code to s. 235 (4) of the Nigerian Code. 

13 Chap. e . e 

14 At pe 613 

18 At p. a4. * a 
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a ° Sheer laringss, if not worse. As a police officer once confessed “it ls far 
*pleasanter to sit comfortably in the shade rubbing pepper in a poor devil’s eye 
than to go about in the sun hunting up evidence.” +8 
C. M. Smaraat, 
. District and Sessions Judge, 
* Lyallpur (West Pakistan.) 
December 1, 1961. 


Tue Enrron, 
The Modern Law Review. 


Sra, 

I have no desire to reply in any detail to the letter from Mr. Price which 
you published in (1961) 24 M.L.R, at page 821, since that letter seems for 
the most part to reiterate the assertions made in his previous article. There 
are, however, a few points which, with respect, are so wildly inaccurate, and 
which might, if left without comment, prove so misleading, that a brief 
answer seems essential. 

(1) Mr. Price asserts that “whatever may have been the intentions of the 
protagonists of ‘reform,’ the effect of the legislation has been to destroy that 
which did not need destruction, but to leave legally intact that which cried out 
for radical treatment”; and he bases the last part of this extraordinary 
assertion on the fact that, for an interim period, the native courts are required 
to be “guided” by the new codes rather than strictly bound by them, and 
that their Judgments are not ipso facto to be set on one side exclusively by 
reagon that they have not been “ guided or properly guided by the provisions 
of this Criminal Procedure Code "although I must observe that section 886 (2) 
of this Code expressly enumerates certain sections (regarding the basic 
essentials of a fair trial) by which the native courts were to be bound from the 
first. i 

Further than this it was impossible to go, in view of the fact that some 
hundreds of native courts of all grades and types were being required, almost 
overnight, to change from the Islamic system to a system of an entirely 
different type—unless, indeed, justice were to be brought into grave disrepute 
by the acquittal of large numbers of criminals on purely technical grounds. 
But to suggest that the Islamic law of crime and procedure was thereby left 
“intact” is—I repeat—a travesty of the facts. It was not left intact at all. 
On the contrary, section 8 (2) of the Penal Code expressly provides that 
“ After the commencement of this Law no person shall be liable to punishment 
under any native Jaw or custom” (which includes Islamic law), while section 
5 1) of the Criminal Procedure Code similarly enacts that “ All offences under 
the Penal Code shall be investigated, inquired into and otherwise dealt with 
according to the provisions contained in the Criminal Procedure Code.” Active 
training, moreover, was at once begun to enable the personnel of the native 
courts to make this radical, and very exacting, change; and the most commend- 
able progress has in fact been made. For an interim period, indeed, a lapse 
due to ignorance which, in the view of the appellate court, has not occasioned 
any miscarriage of justice, will not ipso facto give grounds for the verdict 
or sentence to be quashed; but this discretion will no doubt be used more and 
more sparingly. 

(2) Mr. Price repeats his previous assertion that the fact that an accused 
is to be asked “if he has any cause to show why he should not be convicted” 
means that the onus of proof has been transferred, at least in part, from the 
prosecution to the defence, But this is completely untrue, All that the accused 
has to say is that he denies the allegation, or that a did not do the act, or 


16 Stephen, A History of Crimnal Law in England, i, 129. In this Bsckground 


i interrogatio ” becomes physical. 7 
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that he claims to be tried—and the prosecution will be required to prove their e 


allegations just as they would in this country. Mr. Price suggests that the 
words quoted above are “ almost a term of art,” and cites the O. XIV procedure 
in the White Book in support. But he himself admits—or rather emphasises— 
that these new Codes go back, in substance, to the corfesponding Indian Codes 
so-the obvious place to look for an interpretation of the phrase is in Indian 
procedure (for these words have been included in the Indian Criminal Procedure 
Code for some one hundred years). And I am confident that anyone who has 
held judicial office in India would confirm what I have written on this subject :" 
namely, that the onus of proof remains firmly, and unequivocally on the 
prosecution. i 

(8) There are a number of other points on which I should like to comment, 
but must keep these to a minimum. I never suggested, for instance, any 
“ general post” among the magistrates of the Northern Region because a 
magistrate who had seen something of the police evidence, in the course of his 
duties in ensuring that the accused was brought to trial without undue delay 
(ete.), would wish another magistrate to conduct the trial. AN I said was that 
if a magistrate really felt that what he had seen or heard would prejudice his 
judgment, then a remedy was available; but it would seem strange that one 
with legal training should not be able to deal with the evidence on its merits. 
As for the matter of the absence of a “ charge,” it seems to me that Mr. Price 
has confused the need to inform the accused of the offence—t.¢., act or omission 
—of which he is alleged to be guilty with a formal charge under a specified 
section of the Code; for I find it difficult to imagine how the “simple man who 
is defending himself” (in Mr. Price’s plea) would be prejudiced in his cross- 
examination of hostile witnesses by the fact that he had been told that he was 
accused of stealing a goat rather than charged under the technical language 
of the appropriate provision. Finally, Mr. Price poses the question, “if the 
purpose of this inquisitorial procedure is mainly to assist the accused in 
the preparation of his defence,” why is it “only the prosecution ” which may call 
on the court for directions, and why the defence “is not entitled to obtain 
the services of the same leader” (sic)? The answer is short and simple: it is 
expressly so entitled (cf. section 145). 

T am, ete, 
J. N. D. ANDERSON. 
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In the early days of 1957 the United States Senate created a special 
committee to study “improper practices in the field of labour 
management relations or in groups or organisations of employees or 
employers.” For months the committee paraded across the public 
stage a series of sordid spectacles of union corruption and oppres- 
sion. These disclosures triggered a nearly irresistible demand for 
legislation which two and a half years later found expression in 
the Labor Management Reporting and Disclosure Act of 1959.? 
The dominant theme of the investigatione was the misuse of 
union office for financial gain either by diverting union funds for 
personal use, profiting on transactions with the union, or receiving 
benefits from employers with whom they bargained collectively. 
Among the endless variations on this dominant theme was the 


1 The committee heard more than 1,500 witnesses and took over 46,000 pages 
of testamony. More than half of all of the hearings was devoted to the 
International Brotherhood of Teamsters, and its officers at both ¢he national 
*and local level. Other unions ın which corruption or improper practices were 
found included the Bakery & Confectionery Workers, Carpenters, Hotel & 
Restaurant Employees, Meat Cutters, Operating Engineers and United Textile 
Workers. The findings of the committee are set forth in three reports: 
Interim Report, 85th E ngres 2nd session, Report No. 1417 (1958); Second 
Interim Report, 86th Congress, lat session, Report No. 621 (1959) ; Final 
Report, 86 Congress, 2nd session, Report No. Piiso (1960). 
78 tat. 519 (1059), 29 U.S.C., ss. 158, 158-160, 187, 401-581 (Supp. 1961). 
Leading articles analysing the statute and its legislative “hist history, include 
Asron, ‘‘ The Labor-Management Footing and losure Act 1959 ” 
(1960) 78 Harv.L.B. 851; Smith, o Labor-Management Reposting end 
Disclosure Act of 1959 °* (1960) 48 Va.L-Rev. 195; Cox, ‘Internal Affaire of 
Unions under the Labor Reform Act of 1950" (1960) 68 Mich.T).Rev, 819. 
For a massive collection of articles of-uneven qushty, see Blovenko, The 
Labor-Management Reporting and Disclosure Act of 1959 (Tulane, 1960). 
All of the proposals and the congressional debates are reproduced in Legisla- 
twe History of The Labor-Management. Reporting ¢ Se genre Act of 
ced abliched by the National Labor Hela card and printed by the 

B. Governraent Printing Office (hereinafter cited as NL. a. n, Legis ative 
History of L.M.R.D.A., 1959). 
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attraction into the labour movement of criminal eleménts whose’ 


ultimate purpose was exploitation of union office for self-enrich- 
ment. A wholly subordinate theme was the destruction of the 
democratic process within the unions—and tHis was almost always 
presented as but one piece of the pattern of exploitation. The 
committee hearings disclosed numerous instances of corrupt or 
dictatorial international è officers crushing opposition at the local 
level by appointing trustees to take over rebellious local unions. 
Apart from this, evidence pointed to but a handful of irregular or 
fraudulent union elections, and only scattered instances of arbitrary 
expulsions, unfair trial procedures, or encroachments on the 
democratic rights of union members. 

The initial proposals for legislation reflected the pattern of 
testimony before the committee and focused primarily on financial 
abuses, but as the legislation evolved it increasingly emphasised 
protection of democratic processes within the union. Thus, Senator 
Kennedy’s initial proposal emphasised financial reporting, with 
some limitations on the trusteeship device.‘ To this the Senate 
first added substantial provisions to help ensure honest and demo- 
cratically conducted elections,® and then added a broadly worded 
“ Bill of Rights ” for union members guaranteeing equal rights to 
participate in union affairs, freedom of speech and assembly, pro- 
tection of the right to sue, and the right to a fair trial prior to 
discipline.® The central thrust of the statute was no longer the 
prevention of financial malpractices but the protection of union 
democracy. 

The legislation as it finally evolved was not directly responsive 
to the committee’s findings, for in spite of only fragmentary 
evidence before the committee, the statute focused primarily on 
dominant theme of the hearings and the central thrust of the 
the unions’ governmental process. The wide gap between the 
statute suggests that the sources of the statute lay much deeper 
than the eommittee’s disclosure. To understand the statute and 
measure its significance we need to see these deeper sources which 
provided the powerful undercurrent of demand for legislation. 


8 In the United States the branches of a union are known as '' locals.'’ The 


union as a whole is referred to as the ‘‘ international union’ because m&ny `° 


unions extend to Canada as well as the United Btates. If the ‘* international '’ 

takes over the administration of a ‘‘local’’ it is said to put ıt under 

“ trasteeahip ''—(Editor’s footnote). 

8. 8454, 85th Congress, 2nd session, 1958. 

5 These were added by the Senate Committee on Labor in 1958. This Bill 
(8. STA) assed the Senate, but was strangled by procedural rules in the 
House Řepresentatives. When -Senator Kennedy reintroduced ıt the follow- 

img year the Senate Committee further elaborated the election provisions. 
B. 1655, 86th Congress, lat session, 1959. 

6 Senator McClellan prqposed the, Bill of Rights on the floor of the Senate 

uring Uebate, and it was adop with some modifications. 105 pest Senay 
are “1959) and 105 Oong.Rec. 6720 (1959); 2 N.L.B.B., nionrelayes tatory 
M.R.D.A., 1959, pp. 111@ and 1289. 


a 
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. SOURCES OF THE STATUTE 


The forces which shaped the statute were highly complex, but we 
are primarily concerned with those which redirected the statute 
toward imposing standards of democracy in the unions’ govern- 
mental processes. What were the sources of this strong sense that 
the public had an interest in union democracy? What factors 
undermined the arguments against legal intervention in the internal 
affairs of private associations? 


The Democratic Function of Collective Bargaining 


Collective bargaining in the United States has been historically 
conceived as more than an economic device to equalise bargaining 
power. It has been conceived as an instrument of industrial demo- 
eracy. The Industrial Commission of 1898 stated: 


“ By the organisation of labour, and by no other means, is it 
possible to introduce an element of democracy into the govern- 
ment of industry. By this means only can workers effectively 
take part in determining the conditions under which they 
work.” 7 


Again in 1916 the United States Commission on Industrial Relations 
declared : 


“ The struggle of labour for organisation is not merely an 
attempt to secure an increased measure of the material com- 
forts of life, but is an age-long struggle for liberty. ... Even 
if men were well fed, they would still struggle to be free.” ° 


One of the fundamental purposes of the Wagner Act of 1985, in 
protecting the right to organise and bargain collectively, was to 
give workers a voice in determining the terms and conditions of 
employment. Senator Wagner urged its adoption so that, ‘ We 
can raise a race of men who are economically as well as politically 
free.” ? 

Collective bargaining can serve this purpose of industrial demo- 
ctacy only if the union is democratic; the worker gains no voice 
in the decisions of his industrial life if he has no voice in the 
decisions of the union which speaks for him. Legislative proposals 
for protecting union democracy responded to the felt need to fulfil 
‘ the ultimate goals of unionisation and collective bargaining. The 
strongest support for legislation came from those who believed 
most deeply in collective bargaining and its democratic function.” 


7 Final Report of the Industrial Commission of 1898 at p. 805 (1902). 

8 Final Report of the United States Commission on F adustriel Relations, 
8.Doo. No. 415, 64th Congress, lat session, 62 (1916). 

9 75 Cong.Rec. 4918 (1082). 

10 See, for example, Cox, ‘‘ The Role of Law in Preserving Union Democracy "’ 
(1959) 72 Harv.L.Rev. 609; Hardman, aes oe bay Union Democracy," 
New Leader, December 2, 1059, p. 3; Berr nd Union *Leading of 
Their Own Choosing (Fund for the Republic, 1957). Among ¢hé earliest 
propopents for legislation protecting the democratic rights of union members 
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President Meany of the AFL-CIO, in adamantly resisting any“ e 
legislation, accurately identified the source demanding minimum 
democratic standards when he in anger and. frustration declared, 

“ God save us from our friends.” 7 


The Democratic Ethic of Unions 


Unions have traditionally built themselves on the democratic ¢ 
model, and union constitutions create a framework of representa- 
tive, if not direct, democracy. Officers are elected by the members, 
issues are discussed in union meetings, decisions are made by 
majority vote, and ultimate power to determine policy is vested . 
in the members. Unions have insisted that this is more than form, , 
that internal democracy is a fundamental ethic. The AFL-CIO, 

in its constitution stated as one of its objectives: ‘‘ To safeguard 
the democratic character of the labour movement.’ In its Ethical 
Practices Code On Democratic Process it declared: 


** Freedom and democracy are essential attributes of our move- 
ment. Labour organisations lacking these attributes are 
unions in name only. Authoritarian control is contrary to the 
spirit, the tradition and the reasons which should guide and 
govern our movement.” 


The unions’ protestations created a public expectation that they 
would fulfil their own image. 

The fact that unions asserted the importance of internal demo- 
craĉy would itself add little momentum to proposals singling them 
out for regulation—other private associations, from social clubs to 
political parties, clothed themselves in the trappings of a demo- 
cratic structure; even corporations claimed to provide a “ share- 
holders’ democracy.’ Unions were singled out because it was 
Tecognised that their role in collective bargaining made them 
unique. In bargaining, the union speaks on behalf of the 
employees and the individual has no voice except through the 
union. ‘The collective agreement legislates terms and conditions 
of employment which govern the working life of all within its reach. 
The individual has little practical choice whether he shall be 
governed by the union, and the union’s power over him is both 
broad and deep.7? One of the assumptions in allowing unions to 


was the American Civil Liberties Union, which had long fought for the 
rights of workers to organise and bar, teen collectively. This proposal slong 
with others is discussed in Aaron and Komaroff, ' Statutory Regulation of 
The Internal Affairs of Unions ° (1851) 44 Tll.L..Rev. 681. 

11 Hearings before the Subcommittee on Labor of the Committee on Labor and 
Public Welfare, U.S. Senate, 85th Congress, 2nd session 85 (1958). President 
Meany was referring specifically . to an advisory committee used by Senator 
E ay prepare recommendations for legislation and which President 
Meany earlier reco, ee as even ‘' friendly disposed toward the things that 
labour aspires to," 4b 67. 

12 The worker haa littld mul ‘diets between unions, for %n spite of historic 
rivaltieg, there are seldom two effective unions available frome which to choose. 
Thé very nature of modern igdustry drives toward atandardisation, of terms 
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+”, exercise this governing power has been that unions are democratic, 
that their decisions are responsive to the desires of their members. 
Thus the democratic ethic of unions interlocked with the conception 
of collective bargairfing as an instrument of indistrial democracy. 
Together they created a nearly irresistible demand that unions 
observe minimum standards of internal democracy. 


. 


Legal Status of Unions 


The catalyst which transformed the demand for union democracy 
into legislative imposition of democratic standards was the legal 

- status of unions. The Wagner Act affirmatively protected the right 

. to organise and thereby encouraged unionisation. More impor- 
tantly, it made the majority union the sole bargaining agent, 
vesting in it exclusive power to represent all employees in the 
bargaining unit. Employers were not only compelled to bargain 
with the majority union but also prohibited from bargaining with 
individuals or minority groups.** The individual lost all freedom 
of contract, for he was compulsorily bound by the union’s con- 
tract.*4 This was indeed the power to govern. In the words of 
the Supreme Court: 


** Congress has seen fit to clothe the bargaining representatives 
with powers comparable to those of the legislative body both 
to create and restrict the rights of those it represents.” 15 


The conclusions to be drawn from this were bluntly stated by the 
Senate Committee on Labor in recommending regulation of union 
elections : 2 


“ The Government which gives unions this power has an 
obligation to insure that the officials who wield it are responsive 
to the desires of the men and women whom they represent.” 1° , 


This simple statement carried two sweeping implications. First, 
the legal status of unions undercut all arguments against legal 
encroachments on union autonomy—the government had an obliga- 
tion to intervene. Second, the purpose of intervention Was to make 
unions responsive to their members, just as democratic government 
is responsive to its citizens. 

The logic was more appealing than conclusive. The democratic 


and conditions of employment, and the standard is set by the dominant 
collective agreement. Although the worker may leave the union he does not 
escape the practical reach of the union's power. 

18 J. I. Case Co. v, N.L.R.B., 821 U.S. 882 (1044). The same majority rule 
principle applies under the ' Railway Labor Act. Order of Radway Tele- 
graphers v. Railway Espress Agency Inc., 821 U.8. 842 (1944). The 
implications of the union's legal status has been discussed more fully by the 
author m ‘‘ Union Powers and Workers’ Rights ” (1951) 49 Mich.L.Rev. 805. 

14 In practice, the union’s power extends to applying the contract to the 
individual worker, for the union effectively, controls e PR machinery, 
and appeals to arbitration. 

16 Steele V., Louisville ¢ Nashville R.R., 229 U.S. 192, 201 RETN . 

18 8, Rep. No. 187, 86th Congress, lst session, p. 20 (1959). $ 
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values in union autonomy do not depend on the source of union.” + 
power. The fact that union powers are derived from government 
does not make unions a part of government, nor require that 
unions exercise these powers through governméntal type structures. 
The compelling reasons for encroaching on union autonomy and 
imposing democratic standards lay in the fact of union power and 
the function of collective bargaining. The legal status of unions: 
provided a catalytic metaphor which speeded the reaction. 


Failure of Union Self-Correction 


The arguments for union autonomy presuppose that unions can 
maintain their own house in tolerably decent order, for the claims e 
for autonomy rest not on the right to be lawless but the right to be 
self-regulating. The McClellan Committee hearings undermined 
this presupposition, for they revealed intolerable conditions in a 
number of major unions. Developments demonstrated that unions 
were incapable of cleaning their own house. The AFL-CIO adopted 
Codes of Ethical Practices and expelled several international unions 
which violated these codes. These measures, however, proved 
inadequate. The expelled Teamsters prospered, and few of the 
others changed their ways. Further expulsions threatened to 
destroy the Federation, and discipline was replaced with admo- 
nitions.*7 In the end, the labour movement was forced to confess 
its failure and support legislation to aid in combating corruption." 
Although evidence of abuses of democratic processes was more 
fragmentary, the imadequacy of self-regulation was even more 
apparent. In the face of demands for assurance that democratic 
standards be maintained, arguments for union autonomy lost 
persuasiveness. 

Other forces added their pressures to the demand for legislation 
regulating internal union affairs. Among the most powerful were 
the forces of anti-unionism, led by employers’ organisations which 
sought to weaken unions. In part, they hoped that internal demo- 
cracy would reduce the effectiveness of unions economically antl 
politically—a hope encouraged by the unions’ extravagantly 
expressed fears. In part, they hoped to use the momentum of such 
legislation to curb the unions’ economic weapons—a hope realised 
in provisions added to Title VII restricting picketing and boycotts. * 
In part it was simple anti-unionism which measured the value of 
provisions by the vigour of union opposition. Thus, those who 
resisted collective bargaining and denied the democratic contribu- 
tion of unions joined with those whose basic belief was in the value 


17 The Carpenters, for example, defled the Ethical Practices Committee but no 
action was taken to expel them. The Operating Engineers made only minor 

e changes and escaped “all diacipline. 

18 See Testtmony of Presfdent Meaty of the AFL-CIO in Hearings before the 
Bubootanittccs on Labor of Committee on Labor and Publie — U.S. 
85th" Congress, 2nd session, p. d844-1846 (1968). 
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eof union$ and who sought to fulfil the democratic function of 


collective bargaining. In political terms, the statute was a product 
of historically hostile but momentarily converging forces. 
The demands for legislation, however, were not unlimited, for 
there remained clear recognition of the dangers inherent in govern- 
ment control of internal union affairs. One of the accepted 
principles was ‘“‘ the desirability of minimum intervention by 
government *? and that ‘‘ great care should be taken not to under- 
mine union self-government.” 1° Paradoxically this very principle 
supported legislation directed towards protecting the democratic 
process. In the words of the Senate Committee on Labor: 


** Given the maintenance of minimum democratic safeguards 
and detailed essential information about the union, the indi- 
vidual members are fully competent to regulate union 
affairs.” 20 


Senator McClellan, in urging that a Bill of Rights be added, made 

even more explicit this reasoning: 
“If we want fewer laws—and want to need fewer laws— 
providing regulation in this field, . . . we should give union 
members their inherent constitutional rights and . . . protect 
union members in those rights. By so doing we will be giving 
them the tools they can use themselves. That is all I propose 
to do by this amendment.” #1 


Thus, guaranteeing democratic rights was limited intervention, for 
it promoted self-correction; it did not destroy union autonomy but 
rather protected the union members’ right of Self-government. 

Even in protecting the democratic process, the articulate prin- 
ciple was to limit intervention. Only basic rights were to be 
safeguarded and minimum standards enforced. Within these limits, 
unions were free to design their own structure of government, and 
through democratic procedures unions were free to make their own 
substantive policy. 


Tar Common Law Bast oF LEGISLATION 


These sources of the statute, deeply rooted as they were in pre- 
vailing social attitudes and policies, had made their imprint on the 
common law, for judges had not been wholly unaware of the 
economic facts nor totally insensitive to the underlying values. 
The path of the law, though vagrant and indistinct, had led 
toward increasing judicial regulation of internal union affairs. The 
statute was not a break with the past but was built on a common 
law base. 

Although courts termed unions voluntary associations, judges 


$ D epon No. 87, 86th Congress, Ist pession, p, 7 (1959). 7 ° 


= ioe “Cong-Rée. 6476 (1980); N.L.B.B., Legislative Hsstorg of oLM,R.D.A., 
19599 p. 1108. 
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increasingly recognised that the union’s role in collectivé bargain- e 


ing made it unique.??, Union membership involved economic and 
social interests more substantial, though less tangible, than 
ordinary ‘‘ property rights.’ Although reluctant to intervene in 
internal disputes, refusal to do so would leave the member’s rights 
subject to the decisions of union officials or tribunals, and the 


courts lacked confidence that those decisions would be free from’ 


arbitrariness. Thus, the courts intervened to protect not only the 
member’s right to union funds, but also his right to remain a 
member, to attend meetings, and to have an election of officers. 

In measuring the members’ rights, the courts’ articulate 
standard was the union constitution, denominating it ‘f a contract 
which defines the privileges secured and the duties assumed by 
those who have become members.” ** The contract theory pur- 
ports to make the union constitution the governing law and to 
limit the court to enforcing the union’s own rules. In practice, 
however, the union constitution proved to be an ambiguous and 
incomplete standard; judges rejected the neutral role and super- 
imposed their own standards. Ambiguous provisions were inter- 
preted to conform to judicial policies, gaps were filled with judge- 
made law, and ambiguities or gaps were found in the most clear 
and complete clauses. Judicial rewriting of the constitution 
extended beyond “‘ interpreting ” to boldly excising provisions by 
declaring them “ void as against public policy ’’ or ‘* contrary to 
natuyal justice.” 

The judge-made standards superimposed on the union consti- 
tution were commonly concealed by language of contract and 
protestations of judicial neutrality. The failure to articulate 
standards inevitably led to erratic results and further obscured the 
predominant pattern. However, closer examination of the cases to 
see what the courts did, in contrast to what they said, reveals that 
the courts were in fact giving substantial protection to the 
democratic rights of union members.** 

The most openly expressed judicial standard was protection gf 


82 The classic statement of judicial doctrines is Chafee, ‘‘Internal Affairs of 
Associations not for Profit °' (1080) 48 Harv.L.Rev. 998. The special applica- 
tion of these doctrines to cases mvolving unions 1s discussed in Grodin, 
Union Government and the Law: British and American Haperience (1961); 
Summers, ‘* Legal Limitations on Union Discipline '' (1051) 62 Harv.L.Rev. 
1049; Tureen, “‘ Judicial Intervention in Internal Union Affairs to Protect 
the Rights of Members ” (1064) Wash.U.L.Q. 440; Sar ‘ Civil Liberties 
within the Labor Movement '' (1959) 34 Notre D.L. 

23 Polin v. Kaplan, 257 N.Y. 277, 281; 177 N.E. 838, sae "(1981). 

24 The pattern of judicial action, based on a study in depth of internal union 
disputes coming pofore the courts, has been described by the author in ‘‘ The 
Law of Union Discipline: What the Courts Do In Fact '' (1960) 70 Yale L.J. 
175 and ‘‘ Judicial Regulation of Union Elections (1061) 70 Yale L.J. 1221. 
Other studies showing judicial protection of democratic rights within unions 
are Aaron, ‘‘ Protecting Civil Laberties of Members Within Trade Unions "’ 

e (1949) 3 Proceedings, ustrial Belations Research Association 28; Witmer, 
“ Givi] Liberties and the Trade Union’ (1941) 60 Yale L.J. 621; Wollett 
and Lanpmar, ‘‘ The Law of Union’ Factionalism—The Case “of the Sailors ” 
(1962) 4 Stan.L.Rev. 177, and “the writings cited in the preceding mote. 
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procedural due process in union discipline and other judicial type 

proceedings. Consistently and without apology or disguise, the 
courts imposed a stgndard of fairness or “‘ natural justice ” until 
if became a fundamental principle of near-constitutional quality. 
The minimum standard of fairness included generally the right to 
notice of the charges, the right to present evidence, the right to 
“hear and cross-examine witnesses and the right to an unbiased 
tribunal, 

A second judicial standard, less explicitly defined and con- 
sistently applied, was protection of the right of union members to 
exercise their rights of citizenship outside the union. Thus, courts 
early held that a union rule prohibiting members from petitioning 
the legislature to oppose laws supported by the union was against 
public policy and void.” Nor could a member be expelled for 
supporting candidates for public office opposed by the union.** 
In a recent case the California court held that the expulsion of 
those who publicly campaigned for so-called ‘‘ Right to Work ” 
laws unreasonably restrained free speech, even though the union 
considered such laws a threat to its very existence.*’ Among the 
protected rights of citizenship is access to the courts, and union 
rules punishing members for suing the union were generally voided 
by the courts. The member was said to have an “ absolute 
right ” to bring the suits even though it could not be sustained 
as he had not exhausted appeals within the union.*’ 

The most important, though often least articulate, standard 
superimposed by the courts was protection of democratic processes 
within the union. Few courts have been as forthright as the Ohio 
court in Crossen v. Duffy: 


“ We recognise that it is not generally the function of courts 
to control the policies or internal affairs of labour unions, but 
the courts may and should protect the democratic processes 
within unions by which union policies and their leaders are 
determined. 

Viewing the important role of labour unions inethis era, a 
court may well determine in a particular case that protection 
of their democratic processes is essential to the maintenance of 
our democratic government.” *° 


Study of the cases suggests that most courts in fact enforced this 


25 Spay 7 v. Ringing Rock w odgo, 270 Fi: 67; 118 Atl. 70 (1921); Abdon v. 
Wallace, 95 Ind.App. 604; 165 N.E 929). 

28 eve v. Local 1160, ” United iesen Workers, 16 U.R.R.M. 720 
g. Sopan Ct. 1945). But compare Pfoh v. Whitney, 62 N.B. (2d) 744 (Ohio 


27 PAAT v. International Association of Machinusts, 49 L.R.R.M. 2116 
(Cal.Dist.Ct. of App. 1961). 

28 Collins v. International Alliance of Theatrical Stage Employees, 119 N.J.Eq. 
280; 182 Atl. 87 (1985); Armstrong v. Duffy, 90 Ohio App. 983; 103 N.E. 
(2d) 760 (1951), 

29 Polin v. Kaplan, 257 N.Y. 277, 284; 177 N.E. 838, 835 (981) Angrsani v. 
Stearn, 167 Masc. 728, 3 N.Y.B. (2d) 698 (1988). 

30 90 Ohio App, 252; 108 N.E. (24) 769 (1961). © 
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standard but under the guise of interpreting the union’s rules, 
reweighing the evidence or discovering defects in the union’s pro- 
cedure. Judicial protection reached two cruqjal areas. The first 
was freedom of speech, including the right publicly to criticisg 
union policies, to distribute circulars accusing officers of mis- 
conduct and to organise opposition groups within the union. In. 
an unusually articulate opinion, the New York court declared: 
“ Tf there be any public policy touching the government of 
labour unions, and there can be no doubt that there is, it is 
that traditionally democratic means of improving their unions 
may be freely availed of by their members without fear of 
harm or penalty. And this necessarily includes the right to 
criticise current union leadership and, within the union, to 
oppose such leadership and its policies.” 31 
The second crucial area was protection of the election process, 
including the right to have an election, the right to be a candidate, 
the right to vote and the right to have the ballots accurately 
counted. Here protection was almost always cloaked in terms of 
enforcing the union’s rules, but many courts did not hesitate to 
read those rules as requiring a democratic election regardless of 
what might otherwise have been considered their plain meaning. 
Judicial intervention was limited by the traditional doctrine that 
the courts would not intervene until all appeals within the union 
had been exhausted. This doctrine echoed the values of union 
autonomy, for it gave the union primary responsibility for correct- 
ing its own mistakes. This rule, however, was not absolute; for 
exhaustion was not required if the appeal was unduly burdensome, 
unreasonably delayed or obviously futile. To these exceptions 
some courts added the all-consuming exception that if the union’s 
proceedings were defective they were “‘ void ° and there was no 
decision from which to appeal. In practice, the doctrine 
undoubtedly had a restraining effect but provided little or no 
obstacle to immediate intervention when the judge felt so impelled. 
The statute followed, in many respects, this evolving pattern 
of judicial protection.: Some provisions, such as those imposing 
fiduciary obligations on union officers and requiring a fair hearing 
in discipline cases, were little more than restatements of the com- 
mon law rules. Others, such as those guaranteeing freedom of 
speech and assembly, made articulate the protection which a féw 
courts had declared but many had in fact given. Protection of the 
election process was made much more complete, with the statute 
reaching details seldom if ever reached by the courts. Some 
provisions, such as those requiring votes on dues increases, added 
wholly new rights and obligations. 
_ More importantly, this body of common law created by the state 
est Madden v. Atkins, 4 N.Y. (2d) 288, 208; 161 N.B. (2d) 78, 78 (1988). 

82 Harlier tate statutes regulating unions and the impact of certain provisions 
of the Waft+ Hartley Act are fully discussed in Aeron *and marof, 
‘Statutory Regulation of Interngl Union Affairs” (1949) 44 Ill.L.Rev. 425, 681. 

. 
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° courts was not supplanted by the statute; rather the federal law 


was added onto it. When Senator McClellan proposed his Bill of 
Rights, Senator Kennedy objected that it might wipe out protection 
presently given union members by state laws which were in certain 
respects broader than the Bill of Rights. To prevent this there 


.was included a provision expressly preserving all “‘ rights and 


remedies of any member of a labour organisation under any State 
or Federal law.” ** The union member is now protected by two 
bodies of law—the common law protection continues and is supple- 
mented by the statutory protection.** The regulation of elections, 
however, is an exception. The statutory standards for elections 
were expressly made exclusive, and the common law protections 
were wholly supplanted. 

With this perspective of the sources of the statute and with the 
common law base upon which it is built, we can now inquire more 
specifically into the reach of its provisions. Because its central 
thrust is the protection of the democratic process and the individual 
rights of union members, first attention will be given to the two 
key titles; Title I: The Bill of Rights; and Title IV: Elections. 
Only secondary attention will be given other parts particularly 
those parts relating to financial practices. 


BaL or Rieuts ror Union Mempers (Trriz J) *° 


When the Senate Committee on Labour in 1959 presented its 
recommendations for legislation to the Senate, the proposed bill 
included provisions regulating union elections, limiting trustee- 
ships and requiring reporting. On the floor of the Senate, Senator 
McClellan proposed that there be added a “ Bill of Rights for 
Union Members.’? The breadth and depth of his proposal was 
made plain: 


“ It would bring to the conduct of union affairs and to union 

members the reality of some of the freedom from oppression 

that we enjoy as citizens by virtue of the Constitytion of the 
* United States.” 3° 


88 “ Section 108. Nothing contained in this title shall limit the rights and 
remedies of any member of a labor organization under any State or Federal 
law or before any court or other tribunal, or under the constitution and 
bylaws of any labor organization.’’ An even broader savings clause applicable 

to the whole statute was also included in s. 603. 

34 Ths l6. problerng created by providing two levele of protection in all areas but 

ection area are complicated by the fact that the common law is state 
Ee and the statute is federal law. The interplay of these two bodies of law 
within the federal system is discussed by the author in ‘' Preemption and the 
Labor Reform Act- Daal Rights and Remedies "* (1961) 22 Ohio St.L.J. 119. 

85 For detailed discussion, see Aaron, "The Union Member’s Bill of Rights: 
The First Two Years" (1962) 15 Ind.Lab.Rel.Rev.; Hickey, “Bil of 
Rights for Union Members '’ (1959) 48 Geo.L.J. 226; Rothman, ‘* Legislative 
History of the Bill of Rights for Union Members * (1960) 45 Minn. L. Rey, 
199; Bhermam “The Individual Member and the Union (1960) st 
N.W.U.L. Rev. 808 

3¢ 105 Cong.Rec. 6472 (1959); N.L.R.B., Yegislative History of °L. MAR.D.A., 
195%, p. 1098. 
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° 
Union members were conceived as citizens within their union’ 


government and the law should guarantee the basic democratic 
rights of union citizenship. 
“ Let us define those rights; let us say siat they are, just as 


the rights of the American people are set forth in the Bill of 
Rights of the Constitution.” 31 


ea 


The force of this argument carried the day and a Bill of Rights "i 


became Title I of the statute. In its final form it provided four 
broad guarantees: (1) equal rights for all union members, (2) 
freedom of speech and assembly, (8) the right to resort to judicial, 
administrative, or legislative process outside the union, and (4) the 
right to a fair trial in union disciplinary proceedings. Also included 
was a discordant provision requiring voting on increase of union 
dues. 

The rights guaranteed by Title I are neither specific nor abso- 
lute, for they are stated in broad terms and subject to undefined 
qualifications. Thus, every union member is entitled to “‘ equal 
rights ” within the union, but ‘ subject to reasonable rules ” in 
the union’s constitution; members have the right of free speech 
and assembly, but subject to ‘‘ reasonable rules as to the respon- 
sibility of every member toward the organisation as an institu- 
tion *; and a member who is disciplined must be given “a 
reasonable time to prepare his defence ” and “ afforded a full and 
fair þearing.’” It was left to the courts to determine what was 
“ reasonable °?” and thereby give content to these rights. The 
legislative history gave little specific guidance, but the context 
made clear that the courts should apply standards analogous to 
those used in protecting constitutional rights. 

The impact of Title I can be better measured by examining 
separately the reach and limitation of each of the protected rights. 
The most that can be done here is to sketch the outlines and 
suggest some of the more significant problems which have evolved. 


1. Equal Rights * 


The most obvious purpose of this provision was to outlaw various 
forms of second-class membership. Several unions relegated large 
groups of members to ‘ Class B ” or “ Junior ” membership with 
no voice or vote in the union and admitted only a favoured 
minority to the governing class. Other unions shunted Negroes to 
“ auxiliary locals ” which were wholly controlled by white locals. 


3T Ibid. at 6478; and 1104, 

38 e. 101 (a) (1): ‘* Equal Righto avay member of a labor organization shall 
have equal righta and privileges within such organization to nominate candi- 

° dates, to,vote in elections or refenendums of the labor orgapization, to attend 
membership meetings, and to participate in the deliberations and voting upon 
the busintss of such meetings, gubject to reasonable rules and regulations in 
such organization's constitution” and bylaws." 
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* "Such classifications obviously cannot qualify as ‘* reasonable 


we 


rules * **; although restricting the participation rights of appren- 
tices and newly admitted members may be valid. 

« The “ equal rights ” clause, however, reaches far beyond such 
discriminatory treatment; it protects every member in the exercise 
of his right to participate in union government. Thus, the shout- 
ing down of a member who attempted to speak at a union 
meeting,*° and the arbitrary ruling that a motion was out of order 
and refusing to put it to a vote have been held to deny the 
member’s equal right “to participate in the deliberations and 
voting upon the business of such meetings.” ** A referendum ballot 
which lumped together several proposed amendments to the consti- 
tution violated the member’s right “ to vote in... referendums ”’ 
of the union,“ and a nomination meeting held without adequate 
notice and at a time when a third of the members were working 
deprived members of their right ‘fto nominate candidates.” * 
The union remains free to choose whether decisions shall be made 
at union meetings, by referendum, through delegate bodies or 
through elected officers.‘* But the process cannot be so ordered 
or administered as to deprive any member of his right to full and 
free participation. This does not, of course, define the outer 
boundaries of the right, but it does emphasise that the right 
protected is the right to participate. 

Logically, equal rights should extend to all persons governed 
by the union’s decisions. Since demands for union democracy* had 
their source in the union’s control over terms and conditions of 
employment, every person for whom the union bargains should 
have full rights of participation. The statute, however, protects 
only ‘ members,” and a number of unions exclude Negroes and 
other minority groups from membership. When amendments were 
proposed prohibiting such discrimination, they were rejected with 
a miscegenation of political forces.*° The right to participate, how- 
ever, is so basic not only to the ‘ equal rights ” clause but to the 


89 Acevedo vy. Bookbinder Local 26, 196 F.Supp. 808, (8.D.N.¥. 1981). 

40 Allen v. Bridge, Structural and Ornamental Iron Workers, Local 92, 47 
L.B.R.M. 2214 (N.D.Ala. 1960). 

41 McFarland v. Building and Material Teamster Local 282, 180 F.Supp. 808 
*(S.D.N.Y. 1960). 

42 Young v. Hayes, 195 F.Supp. 911 (Dist.Col. 1961). 

43 Mamula v. United Steelworkers, 108 F.Supp. 652 (W.D.Pa. 1961). 

44 For example, collective contracts need not be submitted to a vote of those 
affected or to a vota by the union, but may be ratified by the union officers if 
the constitution so provides: Cleveland Orchestra Committee v. Cleveland 
Federation of Musicians, 198 F.Supp. 647 (N.D.Ohio 1961). 

45 Southern congressmen, who were generally hostile to unions and who did not 
want to establish a precedent for prohibiting racial discrimination and 
segregation, joined forces with northern congressmen who generally supported 
civil rights legiglation but who feared that including such & provision would ə 
defeat the entire Bill. The amendment was supported by thofe who had 
most vigorou8ly insisted that the law should not regulate internal affairs and 
who etherwise argued that unions should rob be told who must be admitted. 
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entire statute that the force of its thrust may overcome the legis-* 
lative history and shape the words to fit the need.*° 


e 
2. Freedom of Speech and Assembly ** . 


These rights are nerve centres of the democratic process, and the 
protection granted here is broad. Union officers can be freely. 


ea 


criticised and union policies freely discussed, and this right is not ge 


confined to the cloisters of the union meeting.*® Union members 
can carry the debate outside the union hall to the shop or the public 
arena making speeches, circulating leaflets or publishing letters in 
the public press and not be punished, as members have in the past, 
on charges of “disloyalty,” ‘* disclosing union business”? or 
“ bringing the union into disrepute.” *® The right to assemble 
includes the right to organise clubs within the union to oppose 
administration policies or support rival candidates and not be 
charged with “‘ creating dissension ”’ or ‘f dual unionism.’’ °° 

This clause of the Bill of Rights protects not only the member’s 
political freedom within the union, but also his political freedom 
outside the union. His right is “ to express any views, arguments 
and opinions,” and the legislative history makes reasonably clear 
that this includes full freedom to debate the public issues of the 
day. The union cannot curtail this basie right of citizenship. 

Defining the limits of this right is difficult, for the words of the 
qualifying provisos give little guidance in difficult cases. A member 
who*urged a “ wildcat strike ” could be expelled by the union for 
** conduct that would interfere with its performance of its legal or 
contractual obligation.” Urging workers to return to work during 
a strike probably violates ‘‘ the responsibility of every member 
toward the organisation as an institution,” but advocating that a 
strike be called off is probably protected even though it weakens 


42 One court has already pointed the way by holding that a person is a 
‘member * when he has fulfilled the requirements for membership whether 
he has been admitted or not: Hughes v. Local LI, Int. Association of Bridge 
Workers, 287 F. (2d) 810 (8rd Oir. 1961). It has been argued that arbitra: 
exclusion, particularly because of race is illegal and void: Givens, ‘' The 
Enfranchisement of Employees Arbitrarily Rejected for Union Membership " 
(1060) 11 Lab.L.J. 809. 

47 g. 101 (a) (2): ‘' Freedom of Speech and Assembly—Every member of any 
labor organization shall have the right to meet and assemble freely with other 
members; and to express any views, arguments, or opinions; and to express 
at meetings of the lebor organization his views, upon candidates in an election 
of the labor organization or upon any business properly before the meeting, 
subject to the organization's established and reasonable rules pertaining to 
the conduct of meetings: Provided, That nothing herein shall be construed 
to impair the right of a labor organization to adopt and enforce reasonable 
rules as to the Fae of every member toward the organization as an 
institution and to his ing from conduct that would interfere with its 
performance of its legal or contractual obligations,” 

48 See 106 Cong.Rec. 6718 (1959); N.U.BR.B., Legislative History of L.M.R.D.A., 
(Daily Ed. April 25, 1959). à 

40 Bummerf, ‘‘ Dısıplmary Powers of Unions ” (1950) 8 Ind.Lab.Rel.Rev. 483. 

50 Bee Johnson ¥. Local 58, Int. Brotherhood of Electrical Work&rs, 181 F.Supp. 
784 (B.D.Mich. 1960). bd ° 
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+’ the union’s will and ability to resist. Joining or supporting a rival 


a 


union probably can be punished, but organising an opposition 
group to work within the processes of the union is within the pro- 
tected right. The Ine is inevitably indistinct, to be pricked out 
by the courts case by case, but the qualifying provisos were not 
intended to change the basic guide—the right of freedom of speech 
and assembly in a democratic society. 

The most difficult problem arises when a member is expelled 
for “ slandering a union offcer.” Union debates are characterised 
by vitriol and calumny, and campaigns for office are salted with 
overstated accusations. Defining the scope of fair comment in 
political contests is never easy, and in this context is nearly impos- 
sible. To allow the union to decide this issue in the first instance 
is to invite retaliation and repression and to frustrate one of the 
principal reasons for protecting this right—to enable members to 
oust corrupt leadership through the democratic process. The 
statute does not by its terms permit discipline for defamation; and 
accusations made in good faith do not necessarily violate the 
member’s responsibility to his union as an institution. The thrust 
of the statute may prohibit discipline for defamation and limit the 
union officer who claims he is defamed to the normal legal remedies 
in the courts. 


8. The Right to Resort to Legal or Legislative Proceedings ™ 


Under the misleading heading ‘ Protection of the Right to Sue,’’ 
the statute protects a much broader range of rights. It provides 
that no union shall limit the right of any member to (1) institute 
an action in any court or administrative agency, (2) appear as a 
witness in any judicial, administrative or legislative proceedings, or 
(8) petition any legislature or communicate with any legislator. It 
thus explicitly protects basic rights of citizenship outside the union 
which the courts had generally protected at common law. Those 
rights encompass free access not only to judicial and administrative 
processes but also the legislative process. 

The most difficult problems of this section arise from its dangling 
provisos which are attached with the logic of a tail pinned on the 
donkey. The first proviso states that a member may be required 


a s. 101 (a) (4): ‘‘ Protection of The Right to Sue—No labor organization shall 


limit the right of any member thereof to institute an action im any court, or 
ma ATA before any administrative agency, irrespective of whether or 
not the labor organization or its officers are named as defendants or respon- 
dents in such action or proceeding, or the right of any member of a labor 
organization to appear as a witness in any judicial, administrative, or legisla- 
tive proceeding, or tition any legislature or to communicate with any 
legislator; Provided, ar t any such member may be required to exhaust 
reasonable hearing procedures (but not to exceed a four-month lapse of time) 
within such organization, before instituting yer tneregf or administrative proceedings 

against such grganizations or any office : And provided further» 

That no interested employer or employer a shall directly ‘or indirectly 
finance, encourage, or participate in, except as a party, any wach, action, 
proceeding, appearance, or petition.” 
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to exhaust reasonable hearing procedures (but not to* exceed a’ e» 


four-month lapse of time) within the union before bringing suit. 
Its placement in this section suggests that a union can limit the 
right to sue to this extent and expel membérs who prematurely 
resort to the courts. So interpreted, a member who brought suit 
without waiting four months could be expelled if he mistakenly 
believed that the available appeals were unreasonable. This clause, 


r 


however, may be viewed, simply as creating a more definite and # 


limited rule of exhaustion of internal remedies. So interpreted, the 
union could not limit the right to sue, but the court would refuse to 
hear the case during the four-month period if reasonable appeals 
were available. The legislative history unhelpfully points both 
ways, but the courts have followed the second interpretation, thus 
preserving for the individual all the protection provided at common 
law, and preserving for the courts and the unions the essential 
values of the exhaustion rule. The courts must still, as at 
common law, decide what are “ reasonable hearing procedures,” 
but the four-month maximum reduces uncertainty and greatly 
eases their task.°* 

The second proviso is intended to bar employers from financing 
or encouraging suits by members against their unions and thereby 
prevent employer harassment and intrusion in internal union affairs. 
However, its vagrant words go much further, for it does not distin- 
guish between the member’s resort to legal processes and his resort 
to legislative processes, and clumsily uses the same words to bar 
the employer’s aid in both. It would thus appear to encroach on 
the valuable democratic right to join forces freely with any other 
individuals or groups for particular political purposes. Freedom of 
assembly includes the right in politics to make strange bedfellows. 


4. The Right to a Fair Trial * 


This section tersely provides that no member may be disciplined 
* unless he has been (a) served with written specific charges; (b) 
given a reasonable time to prepare his defences; (c) afforded a full 
and fair hearing.” Except for requiring that the charges be 
written and specific, this adds nothing to the standard of fair 
procedure long enforced by the courts. The statute leaves unsolved 
the problem which has plagued the courts—the built-in bias in 


union tribunals. The great majority of litigated discipline cases dre ` 


52 Detroy v. American Guild of Varisty Artists, 986 F. (2d) 76 (2d Cir. 1961); 
Johnson v. Local 68 (note 50, above). But see Smith v. General Truck 
Drivers Union, Local 467, 181 F.Bupp. 14 (8.D.Cal. 1960), 

58 The court may require the member to exhaust appeals available within the 
four months, even though no final review is available within that time: 
Sheridan v. United Brotherhood of Carpenters, 191 F.Supp. 847 (D.Del. 1961). 

54 g, 101 (a) (5): “ Safeguards Against Improper Discipline—No member of an 
labor organization may be fined, suspended, expelled, or otherwise disci lined 

e except for non-payment of dues by such organization or by any officer thereof 


unless such member hås been (g) served with written ifioc charges; (b) 
pres qeasonable time to prepare his defense; (c) affordedea full and fair 
earmng.” ° , eH 
e 
e r e 


4 
e 
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rooted if factional struggles within the union or involve non- 
conformist individuals who are ready targets for their more con- 
forming brothers. Whether the union trial board is the local 
officers, a special committee, or the local union, it is inevitably 
influenced by political pressures and popular prejudice." The 
courts invalidated discipline when the bias was obvious, such as 
trial of a member for accusing an officer of dishonesty before a 
committee appointed by the officer," or trial of a member who 
claimed an election was fraudulent by the officers who had been 
elected." However, more subdued prejudice or subtle devices have 
proven difficult to detect." The right to a “‘ full and fair hearing ” 
under the statute clearly includes the right to an unbiased tribunal, 
but the dangers of unprovable bias remain inherent in the nature 
of union trial bodies. Senator McClellan would have required that 
the union provide an appeal to an impartial person in the nature 
of an arbitrator, but this was eliminated in the final draft.5° The 
burden still rests on the courts to protect the disciplined members 
against bias as best they can. 


5. Voting on Union Dues and Assessments °° 


Some of those supporting legislation sought to put control over 
major decisions directly in the hands of union members. They 
would have required votes on strikes and contract ° approvals, and 
would have required all officers to be elected by popular vote. 
Such notions of direct democracy, however, were overcome by the 
principle of autonomy—that unions should be left free to choose the 
structures and processes through which particular decisions should 
be made. The requirement of voting on increases in dues and 
assessments is the sole survivor, and even it allows the international 
union to increase its dues by vote of a delegate convention. 

The impact of the Bill of Rights depends not only on the scope 
of the rights guaranteed but the legal remedies provided to enforce 


33 Summers, ‘‘ Disciplinary Procedures of Union ' (1050) 4 Ind.LaB.Rel.Rev. 15. 

88 Gaestel v. Brotherhood of Painters, 120 N.J.Eq. 858; 185 Ati. 86 (1936). 

67 Cohen v. Rosenberg, 262 App.Div. 274; 27 N.Y.8. (2d) 884 (lat Dept. 1941). 

58 In Reilly v. Hogan, 82 N.Y.8. (24) 864 (Bup.Ct. 1042) the court invalidated 
the expulsion of a leader of a minority mp who was tried in a union 
meeting by the hostile majority faction. But in Dragwa v. Federal Labour 

. Union, 186 N.J.Eq. 172, 41 A. (2d) 32 (1946) the court upheld the expulsion 
of a member who was dishked because she worked too fast. The local 
meeting voted her guilty of ‘‘ unbecoming conduct” and the court found no 
proof of bias. 

39 The Auto Workers in 1067 created a Public Review Board, made up of impar- 
tial outsiders, to which a ls within the union can be taken. It has 
received much favourable public comment, but has not been copied by other 
unions. For analysis of this device, see Oberer, '' Voluntary Impartial 
Review: Some Reflections '’ (1969) 68 Mich.L.Rev. 52; Democracy and Public 
Review (Fund for the Republic, 1960). 

60 s. 101 (a) (8). The practical impact of this section is negligible, for ite 
requires no mofe than was required by @lmos¢ all tmon constitutions. 

61 Collective agreements are in the United States referred to as ‘‘ gontracts "-— 
(Editor's footnote). ° J 


290 THE MODERN LAW REVIEW R Vor. 25 


those rights. Enforcement of this Title is limited to private suits e° 
of union members, and has all the strength and weakness of such 
suits. The full range of legal and equitable remedies is available, 
and these have proven to be extremely broad. Constitution 
amendments adopted in an improper referendum have been nuli- 
fied,®* illegally called meetings have been enjoined,® and a union 
president was ordered to entertain a motion and put it to a vote 
at the next meeting.“ Wrongfully expelled members obtain | 
damages and reinstatement in the union,® and an officer who is 
removed from office for suing a member can enjoin the holding of 
an election for a replacement.** 

The primary weakness of the individual suit by a union member 
is the cost of litigation which may amount to thousands of dollars. 
Monetary damages are seldom enough even to pay the lawyer’s 
fee, so that a member often cannot afford to insist on his rights 
no matter how valuable in personal terms they may be." The 
ability to sue, in practical terms is limited largely to those who 
are supported by a substantial faction within the union and whose 
case is a part of the factional struggle. 

The statute also provides criminal penalties for restraining or 
coercing any person from exercising his rights by force or violence, 
but this adds little practical protection of the democratic process 
or individual rights." 


z Union Exections anp Orricers (Trruz IV) °° 


The statute is built ọn the basic premise that control of the union 
belongs to the members. The purpose of this Title is to assure that 
union officers, whose day-by-day decisions are the building blocks 
of union policy, shall be responsive to the will of the members.*° 
The right to union office must, therefore, rest on the vote of the 


62 Young v. Baye (note 42, above). 

63 Connor v. Teamster, Local 660, 46 L.R.R.M. 2165 (D.O.N.J. 1959). 
(‘' Bnjoined '' = prohibited by injunction-—Hditor's footnote.) 

64 McFarland v. Buslding and Material Teamster, Local 288, 180 F.Supp. 806 
(8.D.N.Y. 1960). 

65 Nelson v. Brotherhood of Painters, Local 886, 41 0.C.H. Labour Oases, p. 28, 
870 (D.Minn). 

66 Sheridan v. United Brotherhood of Carpenters, Local 686, 191 F.Supp. 347 
(D.Del. 1961). 

67 Senator McClellan's proposal proridea for enforcement by suits for injuncti . 
brought by the Secretary of Labour. After enthusiastically voting for this, 
many southern senators realised that 14 would set a precedent for protecting 
the voting rights of Negroes by similar enforcement procedures. They hastily 
joined forces with those who wanted to temper McClellan's Bill of Rights for 
union members (including many who had sought such protection for Nogroen). 
In an unusual parliamentary manoeuvre, the previously adopted provisions 
were rewritten and the final version provided only for private suits, 105 
Cong.Rec. 6716-6726 (1959); N.U.R.B., Legislative History of L.M.R.D.A., 
1950, pp- 1229—1289. 

68 g . 


e69 Detailed aspects of thia Title are discussed in Daniels, * Union Blections and 
the Lanfirum-Griffin Act (1960) 13 Ann.Conf. On Lab., N.Y.U. 817. 
T0 The substantive provisions regulating elections make up sevet subdivisions of 


s. 401. The broad protections ef the Bill of Rights overlap some, but not all 
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*members—and within our political tradition, though not always 
within the union tradition, this means by secret ballot. Thus, 
wm, the statute requires,all officers of local unions to be elected by 
sgcret ballot, and though officers of international unions or inter- 
mediate bodies can be chosen by delegate bodies, the delegates 
must be elected by secret ballot. 
\ The provisions of the statute make clear that guaranteeing a 
democratic election requires much more than giving each member 
a right to vote, and insuring an honest count of the ballots. The 
election process is actually a series of processes which may begin 
e with the naming of an election committee, and move by successive 
. Stages through nominating procedures, campaign activities, ballot- 
ing, and finally end with the tabulation of the votes. Every stage 
is a complex of details which, if mishandled, may cause the process 
to go astray.” The statute, as it finally evolved, sought to protect 
the entire election process, reaching into every stage of that process. 
The statutory standards regulating union elections have three 
distinct levels. First, the statute requires that: ‘‘ The election 
shall be conducted in accordance with the constitution and by-laws 
of such organisation in so far as they are not inconsistent with the 
provisions of this title.” The union’s own rules thus provide the 
main body of governing law, providing the framework and regu- 
lating most of the details of the election process. Secondly, the 
statute prescribes certain minimum standards or safeguards which 
the union must observe at some of the most crucial points in the 
election process. Finally, there is included, an umbrella clause 
requiring that ‘‘ Adequate safeguards to insure a fair election shall 
be provided.” Discussion here is focused on the second level—the 
minimum standards—for they suggest the scope of the problem, 
measure the guarantees provided, and give some guide as to what 
the statute conceives as a “ fair election.” 
The minimum standards or safeguards imposed on unions, 
though jumbled together in the statute, fall generally into four 
separate categories: ' 


1. Frequency of Elections 


Responsiveness of a union officer to the will of the members depends 
- in part on the frequency with which he must stand for re-election; 
but too frequent elections may make the officer too submissive 
to vocal pressure groups or transitory interests, create instability 


of these more specific provisions. For example, denying members the right to 
make nominations violates s. 401 (e) and the Equal Rights clause in e. 101 
(a) (1), but the right to be a candidate 1s protected only by s. 401 (e). 
Confusion has been added by providing different methods for enforcing the 
two Titles, and the courts have not yet unsnarled the tangle of rights and 
remedies. See Johnson v. San Diego Waster Union, Local 500, 190 F.Supp. 
444 (8.D.Cal. 1961); Mamula v. United Steslworkers, 108 F.Supp. ae 
(W.D.Pa. 1961). 

T1 See Summer®, ‘' Judicial Regulation of Union Electrons " (1961) 30 Yale Ld. 
1221.6 
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. ` . 
and confusion within the union, and in the case of an international * 


union impose a substantial financial burden. In balancing these 
competing interests, the statute fixed a minimujn with which almost 
every union already complied—three years for local officers, tow 
years for officers of intermediate bodies, and five years for officers 
of international unions. 


2. Honesty in Balloting 


Stuffing the ballot-box or fraudulently tabulating the votes has not 
been unknown in American unions, but it has not been a common 
problem and the statute suggests that it is the evil most easily 
reached. Primarily reliance is placed on the opponents’ policing 
each other, and the statute expressly guarantees “‘ the right of any 
candidate to have an observer at the polls and the counting of the 
ballots.” To reinforce that right, particularly as to a dishonest 
count, as well as to aid the courts in adjudicating a contested 
election, the statute requires that the ballots and all records be 
preserved for one year. As an additional device for discovering 
miscounting, the statute requires that when international officers 
are elected by referendum, the votes from each local must be 
counted and the results published separately. Any serious dis- 
honesty either at the local or international level will thus be more 
difficult to conceal than if all the votes are lumped into a single 
total. 
Š 8. Political Rights of Members 
Most denials of a free and democratic election are accomplished 
prior to the balloting by frustrating or stifling members in the free 
exercise of basic political rights at earlier stages in the process. 
This Title gives specific protection to these basic rights at those 
points where experience demonstrated the process was most vulner- 
able. The right to present an opposition candidate is protected by 
requiring that ‘‘ reasonable opportunity shall be given for the 
nomination, of candidates,” and the right to campaign for pim 
is protected by the declaration that 
“ every member shall . . . have the right . . . to support the 
candidate . . . of his choice, without being subject to penalty, 
discipline, or improper interference or reprisal of any kind.” 
The precise reach of these rights is, of course, uncertain, but the 
courts in defining their limits will be guided by the same considera- 
tions as in defining equivalent rights under the Bill of Rights. 
The right to vote is more specifically defined and protected. 
Without any qualification, this Title declares that ‘‘ Each member 
in good standing is entitled to one vote,” °? and must be notified 


Me In spite of the statutory words, the Secretary of Labor has ruled that the 
union may prescribe 4 reasonable rales '’ deferring eligibility to vote by 


requiring six months’ membership or requirin, apprentices to finish their 
training: 029 C.F.R., B. 452.10 (SUPP. 1961), This not Yet been tested 
in the courts. ° 


a 
e 
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of all elections at least fifteen days in advance by a notice mailed 
to his last known home address. 

The right to beea candidate is not unqualified, but can be 
swbject “to reasonable qualifications uniformly imposed,” there 
is no legislative or judicial light on what are ‘‘ reasonable qualifica- 
tions °” and this can pose difficult problems for the courts, 
especially when rules reasonable on their face work to bar all but 
incumbent officers and a few others.” The guiding principle is 
freedom of the political process, and the underlying right is not so 
much that of the would-be candidate as the right of the union 
members to have full freedom of choice in selecting their officers. 


4. Equal Rights for Candidates 


The greatest distortion in the election process comes from the 
advantages which incumbent officers have over challengers who 
would unseat them. The incumbents have opportunities to contact 
the members, control the channels of communication within the 
union including the union newspaper, and create an administrative 
bureaucracy which provides a ready-made political organisation. 
The statute seeks to reduce this advantage and give the opposition 
some measure of equality at least during the period of the 
campaign. The union is required “‘ to comply with all reasonable 
requests of any candidate to distribute . . . at the candidate’s 
expense campaign literature . . . to all members in good standing.” 
It further requires that no candidate shall be discriminated against 
with respect to the use of lists of member8 or distribution of 
campaign literature.7* Again the boundaries of the right are 
blurred by ‘* reasonable requests,’ but the clear purpose is to 
guarantee the opposition a substantial opportunity to get its views 
before the voters and at least ‘* equal time ” during the campaign. 

Practical politics requires that the candidate know who are 
potential voters so he can personally solicit their support. In many 
unions, such as construction, restaurant, trucking," and, maritime, 
tHe members are widely scattered and largely unknowable to oppo- 
sition candidates. Access to membership lists is then crucial to a 
free and open election. Unions, however, cling to the myth of 
secrecy, claiming fears that such lists will be used by hostile 


* employers, rival employers, Communists or commercial advertisers. 


The compromise was a token clause giving candidates a right to 
‘* inspect ”? (not copy) once within thirty days prior to the election, 
a list of those under union security agreements. The back-door, 


7 Requirements that candidates must have attended more than half of all 
membership meetings in the previous two years may in some unions effectively 
obstruct opposition candidates. Requirements that the candidate must have 
been ‘‘in good standing'’ for one year can disqualify all but the most 
cautious if there is no warming of ngid enforcement. If the employer is to * 
‘‘ check off dues, the employer may co-operate by forgetting to dedupt it one 
month from tHe cheques of those the union suggests are trouble-fnakets. , 

T4 g. 401° (0). T3 16., haulage—(Editor's footnote). 
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. 4 
however, may be more open than the front, for every candidate’ 
is entitled by the preceding clause to equal access to the member- 
ship list, and it would seem difficult for the,sincumbents to ak a” 
that they did not have access. 

The advantages of incumbents are further curbed by prohibiting 
the use of union dues money ‘“‘ to promote the candidacy of any 
person ” in a union election, but such funds can be used for Pd 
“ notices,” or ‘factual statements of issues not involving 
candidates.” "° This bars the blatant use of the union newspaper 
for campaign propaganda and the exploitation of the union’s 
administrative machinery or personnel for vote getting. But pro- 
motion of candidacy shades off into promotion of union policy, and 
campaigning for office may be inextricably interwoven with 
administering the union, and the courts must ultimately draw the 
line. Some unions have long used their newspapers’ forums for 
debate between rival candidates, and myopic reading of the statute 
would prohibit this. However, the purpose of this and other 
provisions is to encourage free discussion on a basis of equality. 
Sponsoring an open and fair debate should not be viewed as 
promoting any candidate, but as promoting a more democratic 
contest. 

These provisions are among the most remarkable in the entire 
statute, for they focus on factors in union government which even 
in the most respectable unions sap the vitality of the democratic 
prosess and deprive members of any real choice of officers. They 
do not, of course, eljminate the inherent advantages of the admini- 
stration in power, but they do give the opposition a measure of 
equality and increase the vulnerability of entrenched bureaucracy. 

Remedies for enforcing the election article take two distinct 
forms depending on whether they are sought prior to the balloting 
to correct violations or are sought after the election to set it aside 
and obtain a new election. The post-election remedy is clearly 
spelled out in the statute.” A member must first resort to internal 
appeals for three months and then file a complaint with the Seege- 
tary of Labor. The Secretary must then investigate the complaint 
and if he finds probable cause to believe a violation has occurred 
must bring an action in the civil courts to set the election aside. 
If it is set aside the new election is conducted under the super- , 
vision of the Secretary. This provision has proven of limited 
value. Out of more than a dozen suits filed, none has yet come 
to trial. Court delays, unavoidable or induced, work to the 
advantage of the officers whose election is challenged, for they 
continue in their posts pending outcome of the case and may defer 
any final adjudication until their terms expire.*® 


76 g, 401 (g) 1? s, 402 (a). 

* 18 Deporte of Labor Release, No. 4508, May 4, 1961, and No. 4581, June 9, 

6 Commissioner administering the statute has sta that the elec- 

tion provisions sre being nullified by manoeuvres to defer on in the courts 
until the contested term has expired: 48 L.R.R.M. 92-93. K 


` 
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> Pre-election remedies, which were added almost as an after- 
thought, permit the member or candidate to bring suit directly 
without intervention of the Secretary."® These remedies, regularly 
uged in common law cases, provide the most effective protection 
of the election process. Candidates wrongfully disqualified can be 
restored to the ballot, campaign literature can be ordered sent out, 
and misuse of the union newspaper is enjoined. Correcting such 
defects prior to the election gives the members the fair election to 
which they are entitled, saves the union the costs and disruptions 
of a second election, and frees the court from having to determine 
whether the violations ‘“ may have affected the outcome of the 
election.’’ 8° 

Through the statute runs a curiously ambivalent attitude 
toward the rights of union officers. The election provisions were 
built on the premise that officers were to be the voice of union 
members, but other provisions reflected the temper of the McClellan 
hearings that officers were the main malefactors and their removal 
should be facilitated. Injected into the election article was a 
discordant provision that if a union lacked an “ adequate procedure 
for removal of an elected officer guilty of serious misconduct ” the 
Secretary of Labor should provide for a hearing and secret ballot 
or removal.®*! The Bill of Rights guarantee of a fair hearing was 
declared by Senator Kennedy not to apply to removal of a union 
officer because summary action was often necessary to prevent 
misappropriation of funds. The removal of an elected offcer, 
however, deprives the members who elected him of their rights, 
for it nullifies the election and undercuts the°democratic process. 
Reconciling the rights of members with the vulnerability of officers 
is yet to be worked out by the courts. 

The attitude that internal union problems were the product of 
evil officers is most clearly reflected in provisions barring from 
positions of union responsibility any person who in the previous 
five years has been a member of the Communist Party ® or 
imprisoned for arson, burglarly, rape or certain other relevant 


79 Pre-election remedies are expressly provided in the second sentence of s. 408, 
and also ın s. 401 (o). However, the effectiveness of this remedy has been 
dulled by the ambiguity of the statute as to whether it 1s available in state 
courts, in federal courts, or both. See Colpo v. Local 107, 49 L.R.R.M. 2205 
*“D.Del. 1061). These complexities are discussed in Summers, ‘‘ Preemption 
And The Labor Reform Act-—-Dual Rights And Remedies ' (1961) 22 Ohio 
8t.0.J. 119, 185-140. 

80 This is the test prescribed in s. 402 (c) for setting aside an election and 
ordering a new one, 

81 g, 401 (b). 

82 108 Cong.Rec. 17,800 (1959); N.U.B.B., Legislative History of LMRDA, 1959, 

. 1488. See also Conference Report of House Managers, H.R.Rep. No. 1147, 
Beth Congress, lat session, 31 (1969). 

83 There was no evidence in the hearings that Communist officers had engaged 
in corruption, election frauds, or oppresgion of members’ rights. This pro-« 
vision replaced the one in the Taft-Hartley Act requiring unio officers to 
sign a non-Cémmunist affidavit for the union to have access $o the pfocedures 
of the National Labor Relations Board. e = 
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felonies.*4 The democratic process is not to be trusted, Congress” ° 


has made the choice. This has proven to be as futile as it is 
repugnant.® n 


REPORTING AND DıscLosurE (Trrue II) 8° 


The reporting requirements of the statute are aimed primarily at 
financial malpractices and seek to curb abuses by disclosing them. 
Simply conceived, the ‘“ goldfish bowl ” theory assumes that public 
disclosure will tend to discourage questionable practices by 
exposing miscreants to public condemnation—an assumption of 
doubtful validity in the jungle world of union corruption. Public 
disclosure, however, has a sharper bite, for it may provide evidence 
for civil suits against delinquent officers, or supply clues of criminal 
conduct—including income tax violations. Over a period of time, 
the collection of information may provide guides for further legis- 
lation. The statute aims at all of these: the reports filed with the 
Secretary of Labor are public information è"; they are examined 
to discover suspicious items and amounts; they are used for general 
studies; and one of the purposes of requiring reports on trustee- 
ships was to enable the Secretary to report to Congress the opera- 
tion of that title. The reporting requirements have had a broader 
impact of compelling many unions to improve their record keeping 
simply to obtain the data which must be reported and to fulfil the 
requirement of keeping detailed records from which the reports can 
be verified. 

Reporting is also conceived as an element of the democratic 
process and helps discourage financial abuses by informing the 
members so they can take corrective action. To this end, the 
union must not only make available to members the information 
required to be filed, but is under a duty to permit the member 
“ for just cause ’? to examine any records “‘ necessary to verify 
this report.” 8- The right of the member to inspect has not been 
narrowly construed by the courts. He need not claim any violation 
of law or*that the report is inaccurate, but only that it is tgo 
vague and general to give complete information.*° This still falls 


` 


84 s, 504, 

85 This provision was aimed primarily at the Teameters union which, it was 
claimed, had become a haven for criminals under the leadership of James 
Hoffa. However, the statute has caused the Teamsters to dismiss less than 
a dozen officers or employees, all holding only minor ositions. 

86 For detailed analysis of this title, see Naumoff, ene Requirements 
Under L.M.R.D.A."" (1961) 14th Ann.Conf. on Lab. 

87 s, 205 (a): ‘‘The contents of the reports and documents filed with the 
Secretary pursuant to sections 201, 202 and 203 shall be public information, 
and the Secretary may publish any information and data which he obtains 
pursuant to the provisions of this title. The Secretary may use the informa- 
tion and data for statistical and research purposes, and compile and publish 
suoli studies, analyses, reports, ana Shieh based thereon as he may deem 

appropriate. t 8 g, 201 (o). 

90 Rekant V Rabinowitz, 104 F. Shipp 194 (H.D.Pa. 1961)? Allen v. Bridge 
Structural and Ornamental Iron Workers, Local 92, 47 L.R.R.M. a ND. 
Ala’ 1960). ° 


m 
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short of a free right to inspect but probably gives suspecting 
members adequate opportunity to discover misuse of funds, and 


œ% enables opposition groups to question the incumbent’s financial 


N 


management., 

The reporting device is extended to requiring union officers to 
report certain transactions in which their personal financial interests 
may conflict with their duties to their members.”! Almost all of 
these involve private business dealings with the union, or with 
employers with whom the union bargains, and constitute crimes or 
violations of fiduciary obligations under other sections of the 
statute. Apart from raising serious constitutional questions of 
invading the privilege against self-incrimination,*™ requiring such 
public confession of personal sin has revealed few sinners. 

In a gesture of even-handeduess, employers were also required 
to file reports, but these were limited to payments to union officers 
or transactions to interfere with employees’ free exercise of their 
Tight to organise.** This requirement was never seriously con- 
sidered to have practical value, but served only as a political 
palliative against the complaint of unions that they were being 
< singled out ” for special legislation. 

Financial abuses were so much the central theme of the 
McClellan hearings, that Congress was unwilling to rely solely on 
disclosure and the democratic process. In addition to adding 
cumulative criminal provisions for bribery, embezzlement and other 
financial crimes,** there was incorporated during the Senate debate 
a major section on the fiduciary obligations, of union officers.” 
Whether it imposes on union officers any obligation other than they 
would have at common law is unclear, for it incorporates the 
principles stated in the Restatement of Agency and adds * taking 
into account the special problems and functions of a labor organi- 
sation ’’--another elastic term for the courts to test.°° More 
critically, the statute clouds the relationship between this fiduciary 
obligation and the democratic process. In principle the wisdom 
of, expenditures and transactions is for the union to decide through 
its governing body, but can the union executive board approve a 
transaction entered into by the president which otherwise is in 
violation of his fiduciary obligations? ** The McClellan hearings 


“or 8. 202 (a). 

a2 Beo Tischer, “ Constitutional Question Presented by Iu.M.R.D.A."’ (1960) 48 
Geo.L.J. 209, 218-219, 

93 s, 208. 64 gs, 508, 505 and 602. 

a5 g. DOL 

98 For analysis of this section, see Dugan, ‘‘ Fiduciary Obligations Under the 
New Act'’ (1950) 48 Geo.L.J. 277; Wollett, ‘‘ Fiduciary Problems Under 
Landrum-Griffin '’ (1960) 18 Ann.Conf. on Lab., N.Y.U. 267. 

97 The courte have enjoined the use of union funds to pay the legal expenses 
of an officer accused of misappropriating union funds, even though such 

enditures weye voted by the local umon or otker a propriate £ governing 

body: Highway Truok Drivers v. Cohen, 264 F. (2d) 162 (8rd Tin, 1960); 
Moschetta v.* * Bross, 48 L.R.R.M. 2869 (D.C., 1961). The “Teamsters have 
now stmended their constitution expressly tÊ permis such expenditures. 
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made clear that such approval was often forthcoming, and thf ° 
more systematic the corruption the more ready the ratification. 
Common law principles of full disclosure and, consent have limited „s 
validity in the context of union political structures. The statyte 
prohibits “‘ general exculpatory provisions,” but is silent whether 
specific ratification will cleanse a polluted transaction. 

The remedy for violations of fiduciary obligation is the common- 7 
place one of suit for damages and accounting. It can be brought 
by a member only if the union or its officers fail to sue within a 
reasonable time after being requested to do so by the member, and 
the member has obtained leave of the court.°° The prosecuting . 
member is entitled to lawyers’ fees out of any amount recovered , 
in the suit. 

INVESTIGATIONS 
Although enforcement of the statute is ultimately through the 
courts, either by civil or criminal proceedings, the Secretary of 
Labor can exercise constant supervision and informal policing 
through his power to investigate. Those powers were deliberately 
made extremely broad—in practice, nearly unlimited.°° 

First, the Seeretary’s power is not limited to his participation 
in suits to enforce the statute. He can investigate: 

“ when he believes it necessary in order to determine whether 
any person has violated or is about to violate any provision of 

„this Act (except Title I. . ee? 


Even though he has no power to enforce the fiduciary obligations 
of union officers, he ‘has full power to investigate possible violations. 
His role in enforcing election provisions is limited to post-election 
proceedings but he can investigate at pre-election stages. He is 
specifically barred from investigating violations of the Bill of 
Rights,’ but this restriction has limited practical effect, for other 
provisions overlap the Bill of Rights or are so closely intertwined 
that the investigation of violations under other titles in fact reaches 
many viohations of Title I. : 

The purpose of the investigative power is not merely to aid 
litigation but to supplement disclosure. This is made plain by the 
provision that 


“ the Secretary may report to interested persons or officials. 
concerning the facts required to be shown in a report .. ù or 
any other matter which he deems to be appropriate as a result 
of such an investigation.” 


98 The requirement that internal remedies available within four months muat 
be exhausted has been applied to such suits: Penuelas v. Morena, 198 F.Supp. 
441 (8.D.Cahf. 1961). 

99 g. 601. During the first eighteen months of the statute, the Department of 
Labor began 4,521 separate investigations. Most of these arose from com- 

> plaints by union members, but several hundred were thg result of defective 

reporfs, and about 200 were initiated by the Department itself. 

1 This restriction was inserted by southern congressmen to” avoid setting a 
precedent for protecting the civf rights of Negroes, ° 
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+ NThis clearly includes informing union members of conditions dis- 


= 
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covered within the union so that they may take action either within 
the union or in the courts. 

g secondly, the Secretary need not wait for a complaint from a 
union member, but can himself initiate an investigation. More- 
over, under the broad grant of the statute he need not show 
probable cause to believe that a violation bas occurred nor offer any 
evidence to establish the reason or basis of the investigation, but 
can investigate merely to discover whether there has been a 
violation.? This means that, armed with the subpoena power, he 
can make spot checks of reports or initiate an investigation on mere 
suspicion that something is amiss within the union. The Secretary 
has thus far made little use of his initiating power beyond checking 
reports required under the statute, but it remains available for 
policing purposes. 

Thirdly, the investigation can reach all evidence, documentary 
or otherwise, which is potentially relevant to the matters under 
inquiry. In checking financial reports, the Secretary can subpoena 
all of the union’s financial records, including expense vouchers, 
dues, receipts, cancelled cheques and other supporting documents.® 
In investigating elections he could compel delivery of all ballots, 
voting lists, minutes of meetings and other union records, and in 
investigating trusteeships he could inquire into all the circumstances 
of their creation and continuation. 

Such sweeping investigating powers can be an effective inatru- 
ment of enforcement, apart from collecting evidence for criminal 
prosecution or civil enforcement actions. . The desire to avoid 
investigation encourages unions to avoid even the appearance of a 
violation, and the mere beginning of an investigation may lead 
to a correction of questionable conduct.t The power of the Secre- 
tary to report any facts found enables him to focus all of the 
pressures of disclosure on specific practices in specific unions. 
These strengths are also dangers, for they can be used to harass 
unions or insist on standards and procedures beyond those required 
by the statute. There is no effective judicial control, but only the 
political check on the Secretary. This is little or no protection for 
unions such as the Teamsters which are politically fair game. 

The democratic process gives investigation an additional trouble- 


"some dimension. The mere arrival of an investigator at a union 


office creates suspicions and feeds rumours directed against the 
officers. When the investigator leaves there remains behind a 
cloud of doubt. Political factions in unions may instigate investiga- 
tions prior to an election to achieve just this result. There has been 


2 Goldberg v. Truck Drivers Local Union No. 299, 208 F. (2d) 807 (6th Cir. 
1961). 

3 The breadth of the subpoena is illustrated in the case cited in the preceding * 
note. ao 

4 Many of the®violations may be due to lack of understanding of what the 
statute requires and voluntary compliance i$ quickly achieved in such cases. 
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demand by some unions and union officers that the Secfetary give/ - 


a “ clean bill ” when no vidlations are discovered, but this has not 
proven practical except in limited circumstances," 
+ 
CONCLUSION 

The broad compass of the statute obscures that at its centre it 
preserves the central value of union autonomy—the right of union 
members to govern their union. The statute does not prescribe 
union structures, nor does the government promulgate union 
policies. Unions remain self-governing. The statute requires only 
that the union in designing its structure and determining its 
policies shall observe certain minimum standards of the demo- 
cratic process—autonomy is limited only by prohibiting autocracy. 
The law, by protecting democratic rights within the union, not only 
adds to the members’ freedom, but also reinforces the union’s claim 
to remain free, for its decisions are validated by the democratic 
process. The statute does not open the door to further 
intervention but rather safeguards autonomy by giving union 
self-government added legitimacy. 

The law does not, of course, ensure union democracy for this 
must ultimately rest on the will and desires of the members. The 
goals of the statute are much more limited. It seeks only to 
safeguard the basic rights essential to the life of union democracy 
so that when union members do have the will and desire they will 
alsd have some small measure of opportunity. It seeks to keep 
ever-present the rudimentary instruments of self-government and 
to protect those who would assert their rights of citizenship within 
the union. 

CLYDE W. Summers.* 


5 The investigation may be incomplete or it may find some evidence of viols- 
tions but not enough to warrant taking any action—a ‘‘clean bill’ would 
mislead the members. Publication of: non-criminal deficiencies might create 
more difficulties than they would cure, both for the government and the 
officers. However, tha Secretary, will give & carefully poarged statement of the 
results bf this imyestigation upon the written request of an'individual who feels 
he has been. adversely affected. . 

* Professor of Law, Yale University Law School. . 
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+ HOW LONG, THEN, IS THE ARM 
OF THE LAW TO BE? 


, Sykes v. Director of Public Prosecutions considered. 


For more than a century misprision of felony has been an embar- 
Tassment to common lawyers, and the decision and speeches in the 
House of Lords in Sykes v. Director of Public Prosecutions 1 will, 
it is to be feared, afford only increased cause for this embarrass- 
ment. In 1822 Marshall C.J. said: 


“ It may be the duty of every citizen to accuse every offender 
and proclaim every offence which comes to his knowledge; but 
the law which would punish him in every case for not 
performing this duty is too harsh for man.” ? 


The Criminal Law Commissioners in their Fifth Report (1840) 
repeated and elaborated this criticism,® and observed that: 
“ The necessity of making such disclosures extends perhaps 
with greater force to the knowledge of a meditated crime, the 
perpetration of which may, by means of such disclosure, be 
prevented, than it does to the knowledge of one already 
committed.” 


Stephen confessed in his Digest that ‘‘ the definition of misprision 
of felony is extremely vague ” and that he hdd “‘ found no autho- 
rity as to what amounts to a concealment.” + In his History he 
avoided the subject.” The 1845 Commissioners attempted to 
remodel the crime, but their successors in 1878 were seemingly 
anxious that it should disappear without trace. It does not appear 
in the Draft Code,’ and, contrary to their normal practice, they do 
not record this omission in their report. 

In England, Lord Westbury,® Hilbery J.” and Commen Serjeant 
Beazley,” and in New South Wales, Judge Stephen, have con- 
fused misprision with compounding, and Lord Goddard, while 


1 [1961] 3 W.L.R. de 2 Marbury v. Brooks (1822) 7 Wheat. 558. 
3 Parl.Pap. (1840) xx, p paid, a llame; The Criminal Law: The General 
"Part (md ed., ndon 1961), 


4 Stephen, Digest of the Grinind Low Law (6th ed., London 1904), Note IV, p. 401. 
5 Stepheni, A History of the Criminal Law of England (London 1888), Fatt i 


8 Parl Pap. (1847—48) xxvii, p. 112 (Art. 22). Cf. Parl.Pap. (1848) xx, p. 169 


T Kari Pa sp. (1878-10) xx. An attoinpt was made to limit misprision of treason 
to liabil ty for f g to disclose knowledge of an tntended treason (s. 78). 
But since an overt act indicating the most common kinds of treasonable plans 
will be evidence’of the commisston of treason the formula was, perhaps, inapt. 


8 Williams v. Bayley (1886) L.R. 1 H.L. 200 at 220-221 o 
® Harding and Prothero, Salop Summer Assizes, June 24, “1049. ee 
10 Barnet, 0.0.6., January 16 and 17, 1952. . , 
11 Hosking [1955] Orim. L.R. e 
e 801 
T e ® 
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expressing some uneasiness,’* once toyed with the same error. Y - 
In 1948 the Director of Public Prosecutions declined an invitation 
to determine the limits of the offence,™* though in the preceding 
decade a few prosecuting counsel had rushed in where Lard 
Goddard ** and the Director feared to tread.1® They had, no doubt, 
been encouraged by Humphrey J.’s acceptance of a plea of guilty 
to a count for misprision in 1988,'7 perhaps by Parke B.’s claim 
(made twenty years after the event) to have tried two such cases 
in the 1880s,* and almost certainly by an utterly misleading entry 
in the 1948 and subsequent editions of Archbold.?® 


12 Aberg [1048] 1 All B.R. 601. 
18 As the Bupreme Court of Victoria pointed out in Crimmins [1959] V.R. 270, 


and the use of Lords has now recognised: [1961] 8 W.L.R. at 888, 889, 
801, 898. Hawkins (following Dalton, Countrey Justice (London 1695), 
p 885) wishing to give an appearance of system to our criminal law had said: 
‘To this title of misprision of felony that of ee seems not improperly 
redumble . . ."": Pleas of the Crown, Bk. 1, Chap. 59, s. 5 (7th a by 
T. Leach, London 1705, Vol. ui, p. 2). He did not say that theftbote was 
called misprision of felony, or that it was ‘‘ the commonest form of misprision 
of felony ° (Stephen, History, loc. cit.), and he shows that the requirements 
of the two offences differ. UG. 8 Co.Inst. 184.) Winfield's defence of Lord 
Westbury (Present Law of Abuse of Legal Procedure (Cambridge 1921), 
p. 1562n.) therefore fails. 


14 Parker (1048) 18 Jr.Crim.L. 8. 


is 


See his discouraging comment in Aberg (note 12 above). 


10 Extensive research (including that undertaken by the D.P.P.'s Staff) has 


1r 


18 
19 


revesled no prosecutions before 1938, and only six between 1988 and 1960. 
In two the count for mispnsion was not proceeded with: Goldstein, C.C.C., 
July 28, 1940, and Thomason, Chester Asaizes, February 17, 1951 (Sellers J. 
remarking that in all his experience at the Bar, he had not heard of such a 
prosecution); ın two®more the accused pleaded guilty and received sentences 
of imprisonment to run concurrently with terms imposed on other counts: 
Harding and Prothero (note 9 above) and Tapp, Hampshire Summer Assizes, 
July 28, 1052; and in only two was the charge contested: Aberg (note 12 
above) where the C.0.A. having affirmed concurrent sentences left the question 
open, and Barnet (note 10 above) where Common Serjeant Beazley overruled 
a submission that misprision was no longer an offence, snd then directed the 
Jury as if the charge had been one of compounding. 

assorley, The Times, May 28, 1988. In passing sentence he said: ‘' When 
I think this offence to which you have pleaded guilty was deseribed by 
Lorå Westbury in 1866 as having fallen long into disuse, I think it is an 
offence that does not make it necessary for me in the mterests of justice*to 
send you to prison.” cf. Hilbery J. passing sentence in Harding and 
Prothero (note 9 above): ‘'I would say a word or two about that old expres- 
sion of the law misprision of felony lest ıt should seem to people that in this 
case some ancient piece of legal machinery has been brought out of the limbo 
in the past ın order to catch you. It 18 no such thing.” 
Charge to the Grand Jury of Sussex, The Times, March 18, 1852. z 
Misprision of felony is mentioned m none of the twenty-one editions of 
Archbold published in the nineteenth century (let ed., 1822; 21st ed., 1898). 
The crime made its firat sppearenoe there when the book came under the 
editorship of Oraies and Stephenson in 1900. In a vague and muddled para- 

aph (Archbold's Pleading Evidenoe and Practice in Criminal Cases, 22nd ed. 
y W. F. Craies and G. Stephenson (London, 1900), p. 1238) the most precise 
pro osition was that the “offence seems now to be in desuetude. See 

illiams v. Bayley . .. Lord Westbury,’’ and, naturally enough, there was 
no indictment. One (in the modern short form) was provided for the first 
time nine editions lator, in 1 (op. cit., 8lst ed. by T. R. F. Butler and 
M. Gartia (London 1948), ae 1448). To Craies and BteShenson's paragraph 
the fregent editors there added this sentence: ‘'‘ Prosecutioas for misprision 
of felony have been extremeby rare in recent years, but there have been 


- 


/ 


$ 
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eN Prosecuting counsel were again reminded of the crime when, 


< 


during the trial of five co-operative society officials for a criminal 
conspiracy in agreeipg not to inform the police of larcenies com- 
pitted by a shop assistant if certain relatives (who had benefited by 
her dishonesty) repaid £258, Slade J. set out on an unnecessary 
inquiry to determine whether misprision of felony was “‘ still an 
offence in English law.” 7° Having decided that it was, he felt 
the need to “‘ redefine it in the light of modern circumstances,’’ for, 
as defined in the books, it was impracticably wide in its scope. 
Failure to disclose knowledge of a felony ought, he said, only to be 
criminal if the felony was so serious that a reasonable person would 
have informed the police, and this question he left to the jury. 
Though there was no authority for this limitation, it held out 
intriguing prospects (perhaps not even now entirely closed) of 
discovering which crimes jurymen think grave enough to be 
reported. 

Close upon Slade J.’s reassuring dicta came the first recorded 
case in an English court where, after pleading not guilty, the 
accused had been convicted solely of misprision of felony. In 
Sykes ** in order to meet an objection made before the magistrates 
that the evidence would not support a charge of being an accessory 
after the fact to the receipt of stolen property a count for misprision 
of felony was substituted. But since the prosecution’s evidence, 
which the jury accepted, revealed that Sykes had offered to assist 
in the disposal of the stolen property (arms from a U.S.A.F. base) 
it is, for all that has since been said, difficult to see why he could 
not have been convicted as an accessory after the fact and of 
attempting to sell the firearms (contrary to the Firearms Act, 
1987). The Court of Criminal Appeal refused Sykes’ application for 
leave to appeal against a conviction unjustified in law: the point 
was said to be unarguable."* The same court, differently 


instances quite recently at the Central Oriminal Court, the latest being R. v. 
Goldstein and Sparkes, July 1940. See Williams v. Bayley . . . Lord West- 

e bury." This was doubly misleading, for there had been only two such 
prosecutions at the Old Bailey: in one the accused had pleaded guilty and 
received a nominal sentence (Casserley, note 17 above), while in the case cited 
the count for msprision had not been proceeded with (note 16 above). The 
reference in that form to Willams v. Bayley could furthermore only lead, as 
has in fact happened, to more confusion between misprision and compounding 
footon 8-12 above). 

20 Wilde [1960] Orim.L.R. 116. Each of the accused could have been charged 
with compounding Sd felony: Burgess (1886) 16 Q.B.D. 141. The status of the 
case must now be regarded as uncertain: [1961] 8 W.L.R. at 385, per 
Lord Denning. 

21 [1961] 2 W.L.R. 892. ; 

22 Hilbery, Stevenson and Veale JJ. The judgment of Stevenson J. does not 

uire examination, but it must ın justice be ssid that in his ‘' pamphlet ” 
(The Times, February 14 and 16, 1961) Lord Devin does cite authority for 
the proposition that misprision ‘‘is now practically obsolete’ (The Criminal 
Prosecution in England (London 1960), p. 27 and n. 1) and there could be 
added the opiniqna of Lord Westbury 2.8: (note 8 above) and Bue pareys J.” 
(note 17 above). Since leave to appeal against sentence was granted éo Sykes 
because ‘‘cerfain tations have bean put before us of some ‘kntiquity, which 
might*on one view of them suggest that there are limitations on the sentence 


804 THE MODERN LAW REVIEW : Vor, 25 
constituted,* having reduced his sentence as one erroneous in prin-4 g 
ciple later, however, found itself able to grant leave to appeal to the 
House of Lords, which was thus in the curioys position of having w» 
no considered judgment of the Court of Criminal Appeal on whigh 

to pass. 

In the House of Lords the appellant’s contention was a simple 
one: it was that there had never been, and was not now, a common s 
law offence of misprision of felony to parallel the statutory °* 
offence of misprision of treason. The present writer hopes else- 
where to attempt to show that misprision of felony is neither six 
hundred (Lord Denning) nor two hundred (Lord Goddard) years , 
old, let alone that it came from “‘ the early days of the common 
law ° (Lord Morton); that Lord Denning distorted both the 
medieval authorities, and certain passages in Staunford’s Plees del 
Coron ** in attempting to link misprision of felony with the duty 
to raise the hue and ery; and that there is a great deal more to be 
said for his contention that misprision of felony owed its place in 
the books merely to a parrot-like repetition of a mistake made by 
Staunford (or his printer) than their lordships were ready to admit. 
But if with the dismissal of the appeal these became historical 
rather than legal questions, others gained an increased importance, 
and it is with them that this article is concerned.* 


I 


Sykés raises in an acute form the question: what authority is 
required to establish a common law offence and justify an indict- 
ment for it? In sanctioning criminal liability where in no reported 
case any had previously been imposed, the House ignored the 
speeches in Bowman v. Secular Society, Lid.2* In determining 
that the Secular Society could sue for payment of a legacy, the 
House considered whether the mere denial of the essential elements 
of the Christian religion was, as such, indictable. Their lordships 
recognised that not only were there unambiguous statements in the 
books that “‘ denying God’s being or providence ” was an offenee 
at common law,** but also that juries had been directed in the same 


that can be imposed in respect of this offence, namely, a limitation of one 
ear '': [1961] 2 W.L.R. at 894, it is not easy to see why one Tucker who 
ad received an identical sentence (five years) at the same trial for the agme 
offence should by the same court have been refused leave to appeal against 
that sentence. e was unrepresented. Since the contention that misprision 
of felony was not an offence was a point of law, the case should not in the 
first place have been listed and treated as an application for leave to appeal. 

33 Lord Parker O.J., Winn and Widgery JJ. 

24 1 & 2 Ph. & M. o. 10, s. 8; re-enacted 1 Elz. 1, o. 5, s. 6. 

25 Stannford (London 1657) fÈ. 87b and 40b. 

26 I am grateful to Mr. Edward Clarke 9.c., and to Mr. John Hugill, of the 
Northern Circuit, who appeared on behalf of Sykes for several stimulating 
discussions of the issues raised in the appeal, and for the opportunity of seang 

© the papers and salso the transcripts and indictments of tbe unreported cases 

mentipned in these notes. 1917] A.C. 406. 

38 oe op. oit., (note 18 above) Vol. i, p. 13 (Bk. 1, c.v., 3.71); 4 Bl.Comm. 
m e 
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- N general Way. Thus in Woolston (1728) the court had said “ they 
would not suffer it to be debated whether to write against 
Christianity in general was not an offence of temporal cogni- 
sgnce.”’ #® And as Gord Sumner said “ a positive rule of law, once 
established, though long ago, time cannot abolish it, nor disfavour 
make it obsolete.” 3 Nevertheless the House was unanimous in 
thinking that the propagation of anti-Christian doctrines, apart 
from circumstances of scurrility or profanity, was not an offence, 
for as Lord Finlay L.C. said 


‘in the absence of any actual decision to the contrary I think 
we must hold ... that the crime of blasphemy is not consti- 
tuted by temperate attacks on religion in which the decencies 
of controversy are maintained.’ 3 


Lord Sumner was more forthright: 


“ Frequently as the proposition in question appears in one 
form or another, it is always as something taken for granted 
and handed down from the past rather than as a deliberate 
and reasoned proposition. It certainly has been used in charg- 
ing juries as to unmistakeably scurrilous words, where there 
was neither opportunity nor occasion for defining the limits of 
legitimate religious and irreligious opinion. ... It is fairly 
clear, too, that men of the utmost eminence have thought, and 
said advisedly, that mere denials of the Christian faith are 
indictable as such,” 


and he cited Hawkins, Blackstone, Lord Mansfield and “f the very 
careful Commissioners on the Criminal Law.” 


. 
‘ Nevertheless,” he continued, “‘ a temperate and respectful 
denial even of the existence of God, is not an offence against 
our law. ... Our courts of law, in the exercise of their own 
jurisdiction, do not, and never did, that I can find, punish . 
irreligious words as offences against God.” * 


Similarly, Lord Buckmaster: 


“ every reported case upon the matter... is a case where the 
- offence alleged was associated with, and I think constituted by, 
violent offensive or indecent words.’ 33 


The House thus regarded a constant stream of authority as 
insufficient to justify the imposition of criminal liability if it was 
not supported by a reported decision that was directly in point. It 
is regrettable, though after Shaw *4 not surprising, that in Sykes so 
much less exacting a standard has been adopted. 

In addition to the communis opinio of the textwriters, Lord 
Denning, stepping “‘ from precedent to precedent,” relied * on: 


29 3 Str. 884. This passage is printed by Stephen, History, Vol. ii, p. 470, 
where the ia nae are rehearsed. are jah Meil 

80 [1917] A.C. at 464. . at i italics, 

33 Ibid. at 454-468. My italica. : i 33 bid. at 470. 

34 [19861] 2 Wel.R. s97. og 

85 [1963] 3 W.L.R. at 381-382. . À 
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(i) The fourteenth and fifteenth century hue and ‘cry cases/ - 
which are not, in any event, in point and can only justify 
an indictment for just that offence: neglecting to raise it. 
Since, as Lord Denning noted, theré is still a statuto 
duty to follow the hue and cry, this common law indi 
ment is available to any prosecutor who cares to draft it: 
see Lord Sumner in Bowman’s case.®° 

(ii) An abridgement entry, based on an interjection in an 
action for conspiracy *” (of which there is a full Year Book 
report); and a note in Moore’s Reports concerning a case 
of theftbote.*8 

(iii) A dictum in M’Daniel *°: Hale was cited on the definition 
of an accessory after the fact, and in the course of that 
definition, misprision of felony is mentioned. 

(iv) Two charges (in 1818 *° and 1852 *1) to grand juries. These 
are not decisions. 

(v) The form of indictment in Chitty,*® which was probably 
not considered by a judge.** 

(vi) The acceptance by three puisne judges of pleas of guilty at 
assizes between 1988 and 1952.* These again do not rank 
as decisions.“ 


Lord Goddard relied * on (iii), (iv), (Y) and the mistaken dictum 
in Williams v. Bayley **; Lord Morris relied ® on (iii), (iv) and, 
perhaps, (vi). Lords Morton and Guest were content to concur— 
though Lord Morton did “ gratefully adopt ” * a passage in the 
judgment of the Supreme Court of Victoria in Crimmins © from 
which, however, it is clear that there the defendant had not ques- 
tioned that misprision of felony had once been a crime—the very 
assumption that was being challenged in Sykes. Thus, in 1961, 
` the final appellate court approved the indictment, conviction, and 


36 Note 80 above. 
87 E Consp 5, abridging YB.Mich. 35 Hen. VI, f. 14. 
. 6 


38 Moor. 
39 Fost, 121 at 126; (1755) 19 St.Tr. 745 at 805. ° 
40 (1818) 81 St.'Tr. 960. 


41 Note 18 above, 

43 Chitty, A Practical Treatise on the Oriminal Law (2nd ed., London, 1826), 
Vol. ii, p. 282. 

43 Chitty’s philosophy of the criminal law (op. oit., Vol. i, pp. 2-4) drew his . 
attention to the+remarkable phenomenon that no book contained a precedènt 
of an indictment for mispriston of felony, and unable, it seems, to produce 
an indictment on which a judge had passed he printed one which was 
" settled by a very able Crown lawyer'’ (Vol. ii, p. 282n.) Lord Denning 
says (at p. 881): ' This must have been an actual case.” He does not make 
clear precisely what he means by this, nor give any reasons for his statement. 
Even if the indictment was drawn for use in a particular case there is no 
indication that the misprision (or any other) count waa proceeded with, or, 
if ıt was, what the pleas were. ; 


44 Note 16 above. 45 Cf, Ettridge [1909] 2 K.B. at p. 27. 
fs Teel} 8 W.L.R. at 387-889. 4T Note 18 above. 
48 [1961] 3-W.L.R. at 891-892. * 
49 At 800. . e 
50 Note*l8 above. ° . 
. 
° kd ? 
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imprisonment of a man for an offence which is not the subject of 
the ratio of a single decision. , 

This absence of substantial authority meant, moreover, that 
their lordships were seriously handicapped in justifying the crime’s 
place in our law; in freeing it from the long-standing criticism that 
it was impossibly wide in its scope; and in determining its 
ingredients. 

I 


It might have been thought that this very lack of authority—not 
to mention the American experience *' and the absence of a com- 
parable crime in the law of Scotland would have made it 
impossible to argue that the preservation of society and the main- 
tenance of law and order demanded the recognition of the offence. 
The criminal courts have, for centuries, continued to function with- 
out its assistance, and it is significant that in none of the prosecu- 
tions begun since 1988 was there any need to charge misprision.™ 


51 No court in the United States has been prepared to adopt the English doctrine 
in its simplicity, and hold that a mere failure to disclose knowledge of s 
felony is itself an offence: State v. Hann 40 N.J.L. 288 (1878) often cited 
a8 B solitary exception (e.g. (1045) 82 Va.L.R. 172) was a decision on a statu- 
tory, not the common law offence. In several states an sttempt has been 
made to establish an offence intermediate between a simple concealment and 
that of the accessory after: a.g., State v, Wilson 80 Vt. 249; 67 Atl. 538 
(1907); State v. Biddle 2 Harr.(Del.) 401; 124 Atl. 804 (1928); Carpenter v. 
State 62 Ark. 286; 868 W. 900 (1896); Commonwealth v. Lopes (Mass.) 
61 N.E. (2d) 849 (1945); State v. Graham 190 La. 660 (1988): ‘*... in the 
modern acceptation of the term, misprision of felony is almost if not Srey 
the same as that of an accessory after the fact” (p. 680). The utility of su 
an offence has not, however, been demonstrated: ‘«... perhaps not a single 
case can be cited in which punishment for such connection with a felony has 
been inflicted in the U.8.'"-—3 McOlain, Criminal Law, s. 988, cited at (1958) 
6 8.Car.L.Q. 91. In Michigan, where the constitution incorporates the com- 
mon law of cmmes, the Supreme Court held that this does not extend to 
misprigion of felony since it ıs ‘' wholly unsuited to American criminal law 
ond, procedure as used in this State'’; State v. Leftkowits 204 Mich. 268, 
208 N.W. 642 (1940); of. U.S. v. Worcester 190 F.Supp. 565-666 (1880). And 
in interpreting the Federal statute (1 Stat. 118, s. 6) which provides that 
“whoever ha knowledge of the actual commission, of a felony cognizable 
by a court of the United States conceals and does not as sogn as possible 

e make known the same to some judge or other n in civil or military 
authority under the U.8. ahall be fined not more $500 or imprisoned not 
more than three years or both, it has been held that there must be some 
affirmative act of concealment, for instance the suppression of evidence, the 
harbouring of the criminal or the intimidation of witnesses, as well as the 
failure to disclose, for otherwise ‘‘ the words conceals and would be effectively 

- excised from the statute.'’ This interpretation was necessary to rescue the 
statute from an *' intolerable op resaiveness,’’ for while federal statutes were 
few when it was enacted in 1700, the great increase in their number would 
make it unenforceable today if any other were adopted: Bratton v. U.S. 
78 F. (2d) 796 (1984); followed Neal v. U.S. 108 FE. (2d) 648 (1989). This 

olicy appears to have been successful. In 1066 the Fifth Circuit Court of 
Appeals noticed that “the annotations indicate no conviction for misprision 
[under the Federal statute] affirmed ': Miller v. U.S., 280 F. (2d) 486. Cf. 
Bratton v. U.S.: “3. 146 was enacted April 80, 1790 .. . and as far as the 
researches of court and counsel disclose, has been before the courts but twice 
in the 144 years of its life" (p. 797). é 

53 Nor does Scots daw ponina the socessory after—except in cases of treason under 
the Treason ,Act, 1708. The crime of reset is, however, wider than the English 
offence of receiving stolen property. " 3 Sdo next page. 
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There is certainly no shortage of offences on which to proceed , 
against those who hinder the law’s enforcement. Prosecutors can, 
as circumstances permit, indict such persons as accessories after 
the fact, for compounding a felony,” for takimg a reward for the 
recovery of stolen property, for obstructing the police in the execu» 
tion of their duty, for escape (voluntary or negligent), and for 
rescue, for embracery, for interfering with witnesses, or for a 
criminal conspiracy to pervert the course of justice. In each case 
more must be proved than that the accused kept his knowledge 
of another’s felony to himself, but in the absence of some such 
aggravating factor it is not easy to see the need for the invariable 
intervention of the criminal law. Indeed as a result of Sykes 
prosecutors are likely, despite judicial exhortation, to take the 
easier but undesirable course of charging misprision, rather than 
attempt the harder task of proving a more serious offence.” Even 
if, as Lord Denning says °°: 
“ The arm of the law would be too short if it was powerless to 
reach those who are ‘ contact ’ men for thieves or assist them 
to gather in the fruits of their crime; or those who indulge in 
gang warfare and refuse to help in its suppression. There is 
no other offence of which such persons are guilty save that of 
misprision of felony ” 


it is not clear that the recognition of this offence is the best 
remedy. The Statute Book contains several provisions punishing 
a failure to help in the detection of specified offences: breaches of 
the Official Secrets *7 and the Road Traffic ** Acts, for instance, 
as well as treason. A similar statutory provision drafted to meet 
Lord Denning’s particular problem, would have been preferable to 
the recognition of a vaguely defined common law offence embracing 
much conduct which no Englishman finds reprehensible. 


53 Casserley: even on her own account of the facts she was an accessory after 
the fact, but the charge was not pressed. She had also obstructed the gie 
in the execution of their duty; cf. Bastable v. Iattle [1907] 1 K.B. 50, per 
Darling J.; Aberg: the appellant was also convicted of aiding and abetting 
and of beifig an accessory after, to the principal offence (being at large con 

to Penal Servitude Act, 1857, s. 8); Harding and Prothero: P. had also 
pleaded guilty to receiving; Barnet: the counts for misprision duplicated 
those for receiving, and the summing-up proceeded as if the charge had been 
compounding; Tapp: the counts for misaprimon duplicated counts for aiding 
and abetting larceny and for receiving; Wilde: the mdictment was for a 
conspiracy to defeat the course of justice and the evidence revealed # cqn- 
racy to compound—asfter a five-day trial the accused were discharged 
absolutely, and no order as to the prosecution’s costs was made; Sykes: the 
evidence would have supported a count for being an accessory after, and only 
the jury could explain why he was acquitted of attempting to sell the firearms. 

54 It is probably also an offence to attempt to stifle the prosecution of a 
misdemeanour: the question is discussed in Archbold, 84th ed., para. 8462. 

55 There has been at least one English prosecution for misprision since Sykes: 
Davies, the Guardian, September 28, 1961. 

68 [1961] 3 W.L.R. at 885. 

57 Official Secrets Act, 1989, s. 1; cf. Explosive Substances Act, 1888, s. 6; 

* Bankru Act, 1914, ag. 15 and 25; Companies Act, 1948,8. 270 (5). 

58 Road Act, 1960, ss. 77, 281, 282. Cf. Bingham v. Bruce [1962] 1 
WLR 7%. ° . 
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It would, in any event, seem that the “* arm of the law ” is not 
quite as “‘ short’? as Lord Denning fears. It may, perhaps, be 
assumed that the motives of “f ‘ contact °? men for thieves ”?” are 
not invariably, indetd usually, entirely altruistic. It follows that 
such men fall foul of sections 88 and 46 of the Larceny Act, 1916, 
which make the knowing receipt of money or other property into 
which property obtained by felony or misdemeanour has been 
converted, respectively a felony or a misdemeanour. It may also 
be doubted whether two of- the other offences are as limited as 
Lord Denning suggests. Of the crime of an accessory after the fact 
he says °°: 

“ The classic definition . . . is when a person, knowing a felony 
to have been committed, receives, relieves, comforts, or assists 
the felon. ... But it has been said that, to make a man an 
accessory, the assistance must be given to the felon personally, 
in order to prevent or hinder him from being apprehended or 
tried or suffering punishment ... so that... if the acts of 
assistance were done, not to hinder the arrest of the felon, but 
with another motive, such as to avoid arrest himself (see R. v. 
Jones °°) or to make money for himself without regard to what 
happened to the felon (as in the present case), he would not be 
guilty as an accessory after the fact.” 


There are signs here of a confusion between what will amount to 
assistance,®! and what will constitute an intention to assist. A man 
may intend to assist another although this is not his only motive or 
purpose. The usual principle is that man intends to do not only 
what he desires to do, but also what he realises will be the inevit- 
able consequence of what he proposes to do,®? and Jones, it is sug- 
gested, is insufficient authority to warrant an exception to it. 
Jones was convicted as an accessory after the fact to his wife’s 
receipt of stolen property found in their house. The only evidence 
was that when the police visited the house Jones, though not 
attempting to prevent their search, made a number of untrue or 
evasive statements about the stolen articles they discovered. In 
the summing-up no mention was made of any active steps taken 
to conceal his wife’s felony which might have made him an acces- 
sory after, nor was the jury told that as he was being questioned 
as a suspect who was liable to be charged with felonious receiving 
they had to consider whether his evasions or lies might not have 
been due to his anxiety to avoid his own arrest, apart from any 
consideration of his wife and her position. In the face of so 
defective a direction the Court. of Criminal Appeal quashed the 
conviction, Humphreys J. saying: 

“ It was essential in the present case that the judge should 

specify the act or acts alleged to have been done by the appel- 

lent for the purpose of assisting bis wife to escape coavachon, 


J 
50 [1961] 8 W.L. R. at 382. 60 [1949] 1 K.B. 198. 
61 Cf. Williams, op. ct., pp. 411-412. é 62 Cf ibid pp» 38—42. 
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and, further, to direct them specifically that if the motive in 
the mind of the appellant was merely a desire to avoid his own 
arrest, that would not be sufficient to bring him within the 
purview of this charge.” . 


The point was simply that on the evidence it was unsafe to conclude 
that Jones was thinking of anything but his own perilous position, 
and that for want of a proper direction the jury may never have 
considered whether he was intending to shield his wife." It does 
not follow that a man actuated by considerations of his own 
advantage who is also conscious of the assistance he is giving the 
felon may not property be convicted. X may assist Y to dispose 
of easily traceable stolen property only because he has been 
promised a share in the proceeds, and yet may, on a proper direc- 
tion, be convicted as an accessory after.°* Since even misprision 
can hardly embrace one who conceals his knowledge of another’s 
felony for fear that in revealing it he will incriminate himself,*° 
the new offence is likely to be less useful than Lord Denning 
suspected.°° 

Of the statutory offence * of obstructing a policeman in the 
execution of his duty Lord Denning says °*:’ 


“ This offence is not confined to physical obstruction. If a 
policeman was investigating a crime, and someone wilfully 
misled him by false information, he might well be guilty of 
this offence. But it is one thing to obstruct a policeman. It is 
another thing to refuse to help him. Take the case in Australia 
where a man, who was shot and wounded in an affray, refused 
to disclose . . . the name of the person who had shot him.... 
He said he would attend to the matter himself. ... No 
civilised community can tolerate such behaviour. But his 
offence is not obstructing the police.” 


This too may be doubted. In Hinchcliffe v. Sheldon ® where a 
licensee’s son warned his parents that police were about to raid 


63 Shen bi 1871) L.R. 1 0.C.R. 807 (decided on s. 7, Malicious Damage Act, 


84 Cf. Butterfield (1848) 1 Cox 89; Hansill (1849) 3 Cox 597; Dr. Glanville 
Wilhams cites Jones for the limited proposition: ‘' Even if a man’s act would 
otherwise constitute him an accessory after the fact, he will not be guilty if 


his motive was to evade his own arrest ™ . oit., p. 418. 

es This problem arose in Commonwealth v, Lopes (Mtass.) GL N.E. (2d) 849 
(1945); of. Kataja [1948] V.L.R. 145. . 

68 Why should a ‘ technical difficulty '’ in framing one charge ( [1961] 8 W.L.R. 
at 889, per Lord Goddard) justify another offence? Do not such ‘' technical 
difficulties ’’ often exist to protect the citizen from an undeserved prosecution ? 

87 Prevention of Cnmes Aot, 1871, s. 12; Prevention of Crimes Amendment Act, 

1885, s. 2; see also Offences against the Person Act, 1861, e. 38; Metropolitan 

Police Act, 1880, a. 18; Town Police Clauses Act, 1847, e. 20. There is, perhaps, 

also a common law misdemeanour committed by anyone ‘‘ who wilfully attempts 

to obstruct, prevent, pervert or defeat the course of justice, or the administration 
of the law: Draft Oriminal Code Parl.Pap. (1878-9) xx (Art. 197), accepted 
by the judicial members of the Commission as representing the law. Buch 

a misdemeanour can h&rdly be narrower than the statutory offence. 

68 poet 8 W.L,R. at 383. ú 

6° [1056] 8 All E.R. 406 at 408. « 
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their prefnises after permitted hours, so that their entry might be 
delayed, Lord Goddard C.J. said: “ ‘ Obstructing °? means for this 
purpose making it more difficult for the police to carry out their 
duties ’—a definiti6n eminently justified by Duncan v. Jones 7 
and Despard v. Wilcow,™ though it ought not, as Dr. Glanville 
Williams shows," to authorise any encroachment, direct or indirect, 
on the privilege against self-incrimination. To refuse a policeman’s 
request for information patently makes it more difficult for him 
to carry out his duties, and it can hardly be that a person knowing 
of an offence and asked: ‘* Can you tell me anything about it? ” 
is guilty of obstructing the police if he replies “f No” (false 
information), and not guilty if he replies ‘“ Yes, but I am not 
going to ” (refusal to help). This offence is less objectionable than 
misprision.”*> A citizen may reasonably be expected to help a 
policeman already engaged in tracing an offender when asked to 
do so: it is much less reasonable to impose on him a duty invariably 
to initiate such investigations, 


I 


The long-standing criticism that misprision is an impracticably wide 
crime remains unanswered. The real harshness lies in the fact that 
the duty to disclose arises when a person acquires knowledge of an 
offence, and this he may do quite involuntarily. A says to B: 
“ Did you know that X stole a book from the library last week? ” 
adding appropriate circumstantial details; or X says to B: “I 
stole some money yesterday; will you help me to repay it? ” B is 
a friend of X; he wished to know nothing of X’s misdeeds; and yet 
he is to be a criminal if he does not betray him. It is, furthermore, 
particularly difficult to defend a law which indiscriminately adds 
to the injuries of the victim of a crime the penalties of the criminal 
law should he or she wish to forgive and forget. 

Misprision thus differs from almost all other common law 
offences of omission in that the duty to act arises not, because of 
the willing assumption of responsibility, the occupation of an office, 
or the ownership of property, but because of the mere possession of 
certain knowledge—knowledge possessed accidentally and undesired 
—knowledge which may indeed have been acquired through some 
malevolent person. 

The evils attending a prosecution often outweigh any benefit 


70 [1986] 1 K.B. 218. 

71 (1910) 74 J.P. 115. 

72 Op. cit., pp. 419-420. 

78 It is, of course, not subject to the preliminary requirement that a felony 
should have been commitied and been Imown about. Cf. Criminal Law Com- 
missioners: '‘ It seams also to be clear that an offence of this nature ought 
not be depend on the actual knowledge of the guilt, or even upon the fact of 
the guilt of thé party so aided; it is enough that the cause of justice requires 
his apprehension in respect of some criminal charge, if that be known to a 
party, who wilfully aids or conceals him . .e.": Parl.Pap. (1840) xx, p. 81. 
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that can flow from the enforcement of the criminal law: the offence 
may have been trivial or the damage done slight, and there may 
be little danger that it will be repeated: or again, there may be 
circumstances peculiar to the offender, and sometimes, even, to his 
victim. When several contradictory policies underlie the present- 
day provisions of the criminal law, there was no need to aggravate 
the situation. There may be crimes where the protection of the 
public requires that each offender be brought to justice however 
reluctant his victim, his friends, or those who have him in their 
care, may be to do so, but the line which separates them from all 
other offences is not the line which separates felonies from 
misdemeanours, 

The House was not unconscious of the crime’s undesirable and 
undiscriminating width. Lord Goddard thought that the offence 
“ should be sparingly prosecuted °’ and was confident that the law 
“ is nowadays administered with dignity and common sense,” 1$ 
and Lord Morton sympathised with Slade J.’s attempt to limit the 
offence.” Lord Morris found consolation in the thought “ that the 
law is the handmaid of reason ” 7*—a conclusion based apparently 
on the habits of prosecuting counsel. Like Lord Goddard, he 
showed a-disquieting readiness to abandon the citizen to a prosecu- 
tor’s discretion. Lord Denning, on the other hand, considered the 
offence to be subject to ‘‘ just limitations,” some of which, he did 
not doubt, could be safely left to future judges.7” 


IV 


It was here, in considering the ingredients of the offence, that the 
absence of authority was most embarrassing, and Lord Denning 
was driven to the curious position of stating that “‘ the ingredients 
of the offence can best be seen by comparing it with offences of 
like degree "° which have other ingredients.” "° His lordship might, 
with equal logic, have postulated crimes of fornication or adultery, 
and then determined their elements by examining the offences of 
rape, incest and buggery.®° Although no difficulty was found in 
deciding that no active steps need be taken to conceal the felony 


74 [1961] 8 W.L.R. at 889. With dignity, perhaps; but with common sense? 
The C.0.A. thought Sykes’ sentence just six times too long. Cf. Lord Goddard 
O.J. in Gardner v. Akeroyd [1952] 2 Q.B. 748 at 761: ‘' To meet this objection 
1t ig said that in such a case there would be no prosecution, but that is no 
answer; .. .’’ and du Parcq J. in Newell v. Cross (1986) 52 T.L.R. 489 at 
491: ‘‘ The law should be enforced, and if it 18 absurd its absurdity should be 
made apparent in that way. The worst possible way of dealing with an absurd- 
ity in the law is to leave an authority or the Court to exercise common sense in 
deciding whether it is to be enforced or nob.” 

75 At 890. 76 At 302. 

17 At 385. 

78 pis., those of the accessory after the fact, compounding, interfering with the 

e course of ee and obstructing the police. 

te [1961] 3 W.L.B. at 3%. . 

80 It is & good deal easier to find Year Book authority for this eproposition than 
if ig for misprision of felony. eBegin with YB. 18 H.VII 10. ae 
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(for only*thus could the crime remain quite distinct from that of 
the accessory after the fact), and that the concealment need bring 
no benefit to the accused,™ three more fundamental questions 
remained : s 


(i) When does the duty to reveal a felony arise? 
(ii) How may that duty be discharged? 
(iii) Does a relationship with the felon ever prevent the duty 
arising P 

If, to speak generally, the duty arises where a man ‘‘ knows of 
the commission of a felony,” it is necessary to determine, first, 
when a man can be said to know something, and secondly, what he 
must know. 

Considering this first question, Lord Goddard held that know- 
ledge must be disclosed if “f it is so definite that it ought to be 
disclosed.” §* This, even when contrasted with ‘f rumours or mere 
gossip,” carries the matter not an inch further, and so what is 
necessarily a question of law Lord Goddard handed over as “a 
question of fact for the jury.” Yet, unless the jury is to be entirely 
uncontrolled, it has to be told how precise and certain the accused’s 
knowledge must have been before he can be convicted. If the 
duty is not to be confined to felonies committed in the view of the 
accused, will hearsay be sufficient? ® If A says to B “X has just 
stolen a shilling from the shop til,” is B thereupon under a duty to 
communicate this news to the police? Is the felon’s own admission 
to be sufficient, or will it, perhaps, be a requisite alternative to 
presence at the commission of a felony? It is to be hoped that 
judges will require evidence that the accused had received the most 
definite and incontrovertible information before allowing the case 
to go to the jury. 

It is not very helpful simply to refer ** to the crimes of the 
accessory after the fact or the receiver of stolen property, where 
knowledge of the commission of a felony is an ingredient, for they 
concern positive acts, and it is, no doubt, reasonable tọ require a 
person who suspects that something is wrong to inquire further 
before embarking on some course of conduct, and to hold that he 
fails to do so at his peril. If this rule is applied to misprision two 
duties are imposed: a duty to disclose knowledge of a felony, and 
a duty also to make inquiries to resolve a suspicion concerning the 
commission of a felony. Are the English to become a nation of 
detectives as well as a nation of informers? 


81 They were content to leave open the question whether the offence extended to 
concealing knowledge of an mtended felony. 

82 [1061] 8 W.L.R. at 389. 

83 It is perhaps sufficient in misprision of treason; Thwing and Pressicks (1680) 
7 St.Tr. 1161, per Dolben J., though in Smith v. Crashato (1628-25) Cro.Car. 
15, Crewe O.J. said ‘' il poet doner notice del son conusans ou suspicion, sede 
null est tenust ĝe reveal ceo [treason] que nest voyer .. .’’ It will be very 
curious if ewdence insuficient to support a conviction is held gufficient to 
support a duty to inform the police, e 84 Lord Denning ‘at 884. 
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On the second matter of what must the accused Rnow the 
House again failed to provide a working rule, for, assuming that 
Lord Goddard’s statement ® that “‘ if facts are within his know- 
ledge that would materially assist in the detection and arrest of a 
felon he must disclose them ” is to be read subject to the initial 
requirement that a felony was known to have been committed, 
there was a direct conflict between Lords Denning and Morton, 
into which their brethren did not enter.®* 


“ There must,” began Lord Denning, ‘‘ be evidence that a 
reasonable man in his place, with such facts and information 
before him as the accused had, would have known that a 
felony had been committed. From such evidence the jury may 
infer that the accused himself had knowledge of it. He need 
not know the difference between felony and misdemeanour.”’ 


This leaves it largely a matter of chance whether misprision is 
committed or not. It must have been a felony of which the 
accused knew, but he need not know of this decisive factor. When 
the occasions are recalled on which judges have been unable to 
agree whether some dishonesty was felony, misdemeanour or no 
crime at all, it will be realised that that this element of chance is 
great. Lord Denning however continued ®': 


“ If he knows that a serious offence has been committed— 
and... it is a felony—that will suffice. This requirement that 
it must be a serious offence disposes of many of the supposed 
absurdities, such as boys stealing apples, which many laymen 
would rank as a misdemeanour and no one would think he was 
bound to report to the police. It means that misprision com- 
prehends an offence which is of so serious a character that an 
ordinary law-abiding citizen would realise he ought to report 
to the police.” 


This introduces precisely the limitation propounded in Wilde ® by 
Slade J. who, said Lord Morton, ‘‘ erred in importing that limita- 
tion into the offence.” * If the limitation is ever accepted the 
offence shotld surely be renamed “‘ misprision of serious felonies 2’ 
and to the chance that historical accident may have described the 
crime as a felony, there will be added the further uncertainty of a 
jury’s view of its gravity. 

The House ignored the further problem: what account is to be 
taken of excuses offered by an apparent felon? If bigamy is 
suspected, are the effects of mistakes about the validity of a 
previous ceremony, the death of a spouse, or the efficacy of matri- 
monial proceedings to be considered? In cases of larceny, may the 


85 At 889. 

88 Lord Goddard's remark (note 88 below) perhaps justifies the inference that he 
Ta go with Lord Denning rather than with Lord Morton. 

87 At : 

88 [1960] Crim.L.R. 116. * . . 

89 [1961] 8 W.LsR. at 891. It is not easy to reconcile this view with his lordship's 
opinion in John Lewis & Oo., Atd. v. Tims [1952] A.O. 676 at 604. . 
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citizen bé satisfied by any claim of right that is made, or must it 
be weighed, and where suspicion remains this communicated to the 
police? © Such matters are not ‘* facts and information ’’ from 
which one can deterfnine whether a felony has been committed, and 
go Lord Denning’s formula leaves the problem unresolved. 

The recognition of misprision means, therefore, the imposition 
not of a duty to disclose knowledge of the commission of a felony, 
but of a duty to disclose suspicions of the commission of a felony, 
and the courts have still to postulate a criterion for determining 
which suspicions are to give rise to a duty, and so to criminal 
liability. 

Lastly, it may be surmised that once the police are in possession 
of all the information available concerning a felony, a citizen’s duty 
to disclose his own knowledge ceases.°°* Thus, if A, B, C and D are 
present when X commits a felony, and A tells the police all that 
there is to tell, it can hardly be that B, C and D must retail the 
same story to save themselves from an indictment. This adds a 
further element of chance—the chance that the police already know. 

Granted, then, that a duty has arisen, how may it be dis- 
charged—what must be revealed, when must it be revealed, and 
to whom? On the first of these questions their lordships again 
failed to agree. According to Lord Denning the accused must 
disclose 


“ all material facts known to him relative to the offence. It is 
not sufficient to tell the police that a felony has been commit- 
ted. He must tell the name of the man who did it, if he knows 
it °; the place and so forth.’ ®3 


Lord Goddard went further: he must disclose “ facts . . . within 
his knowledge and that would materially assist in the detection and 
arrest of a felon.” Thus if a man disclosed all he knew about the 
commission of a felony and yet did not disclose the whereabouts 
of the felon he would be acquitted by Lord Denning and convicted 
by Lord Goddard. 

. Their lordships did however agree in consigning’ the allied 
questions of when the knowledge must be revealed, and how much 
trouble need be taken to reveal it (e.g., is there a duty to make a 
journey to communicate one’s suspicions, and if so, how long a 


80 Again, a drunk takes another's chattel. Has the citizen who knows this to 
determine whether he was too drunk to form the intent permanenti to 
deprive the owner? And is the citizen to determine whether a felony has been 
attempted (misdemeanour) or completed? 

90a This is the rule in misprision of treason: Reading (1697) 7 St.Tr. 259 at 266 

r North C.J. 

s1 But how can even a reasonable man know that a felony has been committed 
if he does not know the felon? He has to make certain assumptions about 
the trator’s mens rea and this he cannot do if he does not know who he 
1s. difficulty seams to be recognised in the law of misprision of treason: 
York Special Commission (1668) Kel. 19, resolution 6; Thistlewood (1820) 8% 
Bt. Tr. 682 at 600 per Abbott C.J. x P 

2a pai 3 W.D.R. at 884. ° 

93 At 389. 
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one?; is illness, or other business, to be an excuse?) to a jury who 
are to apply the standards of reasonable men. This too is an 
unsuitably vague question for a jury. If a mgn is to be punished 
for not doing something, he ought to know precisely what is 
expected of him. The standard which he fails at his peril to attain 
ought not to be left to be fixed after the event by the whim of a 
particular jury. Formulae that pass muster in determining the lia- 
bility of one who engages in a dangerous course of conduct are not 
always suited to crimes of pure omission. There is, perhaps, an even 
more serious difficulty. Everyone thinks that, for instance, a motor- 
car ought to be driven carefully. Everyone thinks that one who has 
the care of a child, or a helpless person, ought to look after the 
child or the invalid. In these contexts in which the moral duty is 
universally recognised it is possible to ask if a particular person 
has done what ordinary people think ought reasonably to be done 
in discharging that duty. Everyone, on the other hand, does not 
think that the police ought to be told of each felony which comes 
to a man’s knowledge. Now, if the moral duty is not recognised, 
the further question—has X done what he ought reasonably to have 
done to perform his duty ?—is unanswerable. The implied premise 
is absent. In attempting to limit misprision to ‘‘ serious felonies 
which ought to be reported,” albeit that that limitation was without 
authority (whatever that means in the Sykes context) and too 
vague to mark the boundaries of a crime, Slade J. and Lord 
Denning did try to meet this diffculty.: The rest of their lordships 
were seemingly unaware of it. 

It was also agreed that suspicions are to be disclosed to justices 
(who may find this inconvenient) or to the police, as officers respon- 
sible for the maintenance of the peace, “‘ or anyone else in lawful 
authority ” (Lord Denning). But is every member of the public 
who suspects another of felony to lie under the sanctions of the 
criminal Jaw if he does not reveal his suspicions while each policeman 
(or justice) remains free to act or not on this information? Mis- 
prision neéds to be complemented by provisions binding, inter 
alia, the police: if a constable is told of a felony, one should 
know to whom he is, in his turn, obliged to disclose this informa- 
tion, and the constable too must be amenable to the criminal law 
if he fails to do so. The law ought to designate the ultimate 
recipient of this information, in whom is vested a discretion whether 
or not to prosecute. English law, of course, contains no such 
provisions, which would be utterly inconsistent with present-day 
practice in the investigation of crime, and the prosecution of 
criminals. 

Finally, is a relationship between the felon and the accused 


+ ‘Tt is impossible to examine the cases on the status of the police without 
marvelling at how fe# they are, and in how many resfects their position 
and powgra axe not clearly defined’: Wade, I. W. R., Administrative Law 
(Oxford 1961), p. 80. . 
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ever to afford a defence to the latter? Is a husband to be under a 
duty to tell the police of his wife’s felonies, a parent of his child’s, 
an uncle, even, of, his nephew’s? Is information received in a 
professional capacity by a priest, for instance, or a doctor, a proba- 
tion officer, an employee in an insurance company, a college tutor 
or a schoolmaster °° to put him under a similar duty? 
Only Lord Denning considered these questions. 
** Non-disclosure,’? he said, “ may be due to a claim of right 
made in good faith. For instance, if a lawyer is told by a 
client that he has committed a felony, it would be no misprision 
in the lawyer not to report it to the police, for he might in good 
faith claim that he was under a duty to keep it confidential. 
Likewise with doctor and patient, clergyman and parishioner. 
There are other relationships which may give rise to a claim 
in good faith that it is in the public interest not to disclose it. 
For instance, if an employer discovers that his servant has 
been stealing from the till, he might well be justified in giving 
him another chance rather than reporting him to the police. 
. . But close family or personal ties will not suffice where 
the offence is of so serious a character that it ought to be 
reported.’ 8 


Most attempts to restrict the scope of this grotesque offence would 
be welcomed. This, however, is a singularly unhappy instance of 
creative judicial activity, for a defence grounded on a “ claim of 
right made in good faith ” is in this context inapt, and the choice 
of relationships perverse. 

A person advancing a defence of “ claim of right ” pleads that 
he mistakenly thought that the law recognised in him a right to 
act in the way he did. If his defence is accepted, his mistake will 
be benevolently viewed, and he is excepted from criminal liability. 
The defence is thus founded on the mistake, on the claim, not the 
right, and disappears when the mistake is corrected. Mme. Bern- 
hard, for instance,®? demanded the money her lover had promised 
her thinking, wrongly, that English, as well as continental, courts 
recognised her right to it. Disabused of this notion (as she was at 
her trial) she demanded the money a second time at her peril. 
Similarly, a doctor who concealed his patient’s felony could rely 
on the defence only once: having learnt that doctors are not 
excepted from the law of misprision he could not again safely 
conceal his patient’s crime. In short, if the crime is to be limited, 
there must be a categorical rule that doctors and the like are under 
no duty to disclose their patients’ felonies. A defence of “ claim 
of right ”? (especially strange when applied to a lawyer) is a mis- 
conceived expedient. Lord Denning may indeed have sensed this, 
for when he says: 


95 Bee w ane pojpt an are in The Times Educatjonal Supplement, January 
20, 

96 fide) A Sey at 385. ° a as 

27 [1088] 2 K.B. s 


818 THE MODERN LAW REVIEW `’ Vor. 25 


“ There are other relationships which may give rise to'a claim, 
in good faith, that it is in the public interest not to disclose it. 
For instance, if an employer discovers that his servant has 
been stealing from the till, he might well We justified in giving 
him another chance. . .” . 


he uses the language of rights—the employer ‘‘ might well be 
justified in giving him another chance ’’—not of mistaken beliefs, 
where ea hypothesi he was not justified in withholding his know- 
ledge, but because of his mistake, is not subject to criminal liability. 
If, as Lord Denning hopes, ‘‘ just limitations ” are to be placed on 
this crime, his language of the “ claim of right ” must first be 
abandoned. 

The choice of exempt relationships makes a striking contrast 
with the law concerning the accessory after the fact. There the 
wife may receive her husband: the employer may not harbour his 
servant.°"* The exclusion in misprision of ‘‘ close family or personal: 
ties ’? is utterly callous and certainly futile: how can the relation 
between doctor and patient, an employer and his servant, be 
thought more sacred, more deserving of respect and consideration 
—even by the law—than that between husband and wife, between 
father and son? ® By what standard is it unreasonable to expect 
an employer to report his servant’s crimes to the police, and yet 
proper that a son should betray his father? Can it be that his 
lordship thinks that the reluctance to accuse another of crime that 
is bred of professional duty presses more heavily than that which 
arises from family affection ? 

For this, if for no other reason, misprision has, since Sykes, 
acquired an urgent claim to the attention of the Criminal Law 
Revision Committee. Heaven forbid that it be left to a line of 
hapless defendants to see such matters settled in a series of further 
appeals to the House of Lords. 

P. R. GLAZERROOK.* 


97a A singular incongruity now seems possible. A maid servant living under her 
employer's roof steals from him. 8 employar ives her another chance: not 
gail of misprision, per Lord Denning, but guilty as an accessory after, for 

oes he not ' harbour ' the felon? 

98 See also Lord Goddard: ‘‘ And if it is said it obliges a father to inform 
against his son, or vice versa, I would answer that im the case of a really 
heinous crime be it so’: [1961] 8 W.L.R. at 889. In the thirteenth century 
a more humane rule prevailed: Stenton, D.M. (ed.) The Harliest Northampton- 

o shire Assise Rolls (Northants Rec.8oc. vol. 5) (1980) case 42: accused 
guilty of harbouring a felon becanse he only returned f> her as a son to 

mother, » e 
* BA. (Oxon), Lecturer, Exeter ang Trinity Colleges, Oxford. 


. PROFESSOR HART’S CONCEPT OF LAW 


Tuers can be few who would now question that the methods of the 
philosophy of linguistic analysis have shone fresh light in some of 
the obscurer corners of jurisprudence, but there may be disagree- 
ment about the dimensions of the contribution that these methods 
have made or can make. Professor Hart’s book should do a great 
deal to establish the status and enduring quality of that 
contribution.? 

Linguistic studies are so often presented in essays that touch 
only on very particular issues that it is pleasant, to begin with, to 
find a connected and thematic study in book form and doubly 
pleasant when it is so lucidly and attractively written. Then, 
again, Professor Hart is not one of those linguistic analysts (who 
perhaps exist only in the imagination of detractors) who seek to 
Tefine meanings until they can sit comfortably on a pin and who 
believe that the philosopher needs no friend other than a good 
dictionary. The linguistic analyst at his best is “ using a sharpened 
awareness of words to sharpen our perception of . . . the pheno- 
mena,” * and Professor Hart makes it clear that this is his aim. 
In commenting on studies of logical questions about imperatives, 
he writes: 

* There is algo great need for a discrimination of the varieties 
of imperatives by reference to contextual social situations. To 
ask in what standard sorts of situation would the use of sen- 
tences in the grammatical imperative mood be normally classed 
as ‘ orders,’ * pleas,’ * requests,’ * commands,’ ‘ directions,’ 
f instructions,’ ete., is a method of discovering not merely 
facts about language, but the similarities and differences, 
recognised in language, between various social situations and 
relationships. The appreciation of these is of great, importance 
e for the study of law, morals and sociology.” 3 

Seen in this light, linguistic analysis is the friend and ally of 
sociology and psychology which also seek to discover, among other 
things, “* similarities and differences . . . between various social 
situations and relationships.”’ 


SUMMARY OF THE ARGUMENT 


Professor Hart begins by noting the paradox that, while there has 
been sempiternal dispute about the nature of law, at the same 


1 The Concept of Law. By H. L. A. Hart, Professor of Jurisprudence in the 
University of Oxford. ndon: Clarendon Press; Oxford University Press. 
1961. 263 pp. 21s. net.] 

3 Austin, Philosophical Papers, p. 180. The passage eccurs in Professor Austin’s 
paper “A Plea for Hxcrtses | which is reprinted from Proceedings of the 
Aristotelian Society for 1956-57. ë * &p. 2385. 
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time the reasonably educated man would have little difficulty in 
pointing to the salient features which characterise a modern legal 
system. He could indicate the existence of rules of different kinds, 
of tribunals to adjudicate disputes under these*rules, of legislative 
organs for the promulgation of new rules and of an organised 
apparatus for the application of sanctions. And the cause of 
puzzlement about the nature of law cannot be only that there are 
doubtful marginal cases, such as international and primitive law, 
which exhibit more or less some of these characteristics, for here 
the nature of the discussion is clear and is only an example of a 
general problem of applying general classifying terms to marginal 
situations. That this is not the major cause of perplexity can be 
demonstrated by suggesting that to attempt to explain the concept 
of law by a mere reference to the salient characteristics of a modern 
legal system noted above will not remove the root of the perplexity. 
For within this statement of the characteristic features of a modern 
legal system are embedded certain complicated concepts which the 
statement itself does nothing to elucidate. These unelucidated 
concepts are those of “‘ rule ” and “ obligation.” There is general 
acknowledgment that the word “‘ obligation ” is a suitable one to 
describe positions in which people find themselves when rules of a 
legal system impinge upon them in certain ways. But, Professor 
Hart suggests, there remain two questions to be resolved from 
which springs a great body of jurisprudential discussion. The first 
of these is the relationship between “‘ obligation ” and a situation 
of simple coercion, which might be restated as the distinction 
between a situation where X is under an obligation to do something 
and one where he “ is obliged ” to do something. The second is 
the relationship between legal obligation and moral obligation. 
And there is a third question which is the primary one, the answer 
to which holds a key to the first two questions. This is, what is a 
rule and what is meant by saying that a rule exists? 

If we begin with a rule of a simple mandatory type, it is 
immediately clear that its existence is not adequately explained by 
a simple pointing to a regularity of behaviour, for the language 
appropriate to mandatory rules is the language of “ must,” 
“ should ”? and “ ought to” and this language is not implied by 
mere regularity. The difference is often said to be that, in the 
case of the rule situation, any breach of the pattern of behaviour 
will meet with a hostile response and, if the rule is a legal one, this 
hostile response will be highly organised and to a great degree 
predictable. Professor Hart acknowledges that the element of pre- 
dictable hostile response is an important one but he insists that it 
cannot be taken to be exhaustive as an explanation of the concept 
of a mandatory rule. It is not exhaustive because it does not take 
pecount of the position of the official who looks upon a rule as a 
guide and who regard8 breach of it as a reason and ‘justification for 
the applicatioh of a sanction. ‘‘ He does not look pon the rule 
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as a statement that he and others are likely to punish deviations. 

99 4 

The theory of law most centrally based on simple coercive 
notions is of course that of Austin who pictured a legal system as 
& set of general commands issuing from determinate superiors who 
may be called the sovereign and who are identified by the fact that 
they receive habitual obedience from the bulk of a given society 
and are not themselves in the habit of obedience to any superior. 
Professor Hart marshals a varied and destructive set of arguments 
against this Austinian picture. The organisation of a legal system 
differs from the single coercive order, which may be instanced by 
the demand made upon a victim by a robber armed with a gun, 
in the following respects. Laws are general in that they indicate 
a general type of conduct and apply to a general class of persons; 
a law is not addressed to individuals in the way that an order is 
and may in fact be law before those affected by it know of it; laws 
have a standing or enduring character when compared with a coer- 
cive order; legislators themselves are bound by the law; laws do 
not necessarily express the wish of any individual. To this impres- 
sive list of objections Professor Hart adds the very powerful point, 
with which modern jurisprudence is rightly much occupied, that 
the rules created by a legal system are of various types some of 
which are quite unamenable to description in terms of command 
and sanction. A statute prescribing the manner in which a valid 
will may be made is not susceptible to convincing analysis in terms 
of command, duty and sanction. Attempts to find the sanction in 
the notion of the nullity that will attend a failure to comply with 
the prescribed mode break down, for, as Professor Hart indicates, 
nullity here is a notion very different from the punishment that 
attends breach of a criminal prohibition. One might remove the 
concept of punishment from the pattern of prohibited conduct laid 
down by a criminal statute and still be left with an intelligible 
standard of behaviour, but if the notion of nullity is abstracted 
from the rule that prescribes the mode of making a valid will then 
rothing is left. 

Also rejected is Kelsen’s attempt to reduce legal rules to 
uniformity by describing them all in terms of directions to 
officials to apply sanctions. In Kelsen’s view the rule, “ you must 
not steal,” is best understood as a direction to officials to inflict 
prescribed sanctions on those who steal, and the statute which 
prescribes the mode for drawing a valid will may similarly be 
understood as directions to officials to apply sanctions to those 
who refuse to carry out the terms of a will drawn in such a 
prescribed manner. Hart’s comment here is that this theory 
purchases a pleasing uniformity of pattern . . . at too high a 
price: ‘that of distorting the different social functions which 
different types ef legal rule perform.” ° . 


4 p. 10. e * Sp. 98, 
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The Austinian notion of sovereignty in terms of* habitual 
obedience to determinate human superiors is shown to be beset by 
weaknesses. A principal weakness is that it cannot explain the 
phenomenon of continuity which characterises ‘many legal systems, 
for the idea of a lawful succession to a position of authority is af 
idea that involves us in the concept of the acceptance of a rule. 
The operation of a rule, Hart contends, involves features that 
cannot be explained simply in terms of habit. These features 
include the fact that deviation is met with criticism and pressure 
which in turn is regarded as justified by reason of the deviation. 
This may be expressed, Hart suggests, by saying that rules have 
an internal aspect which is not to be found in the notion of mere 
regularity of behaviour. At least some of those whose behaviour 
is regular under the rule must be looking to it as a guide or standard 
by which they consciously regulate their conduct and by which 
they expect others to regulate their conduct. This internal aspect 
of rules cannot, however, be adequately understood in terms of 
** feelings of being bound,” for one may aecept a rule without 
feelings of compulsion. 

In a developed legal system one must go further and attempt to 
explain the notion of acceptance of ultimate rules of recognition (as 
Hart calls them) which identify those rules of behaviour which are 
to be regarded as authoritative. What does acceptance mean 
when we speak of the acceptance of a rule that the edicts of the 
Queen in Parliament when promulgated in a certain fashion are 
to be binding? Here the explanation must be more complicated 
for it is apparent that a conscious awareness of the content of such 
rules of recognition is the preserve of a small official class. Hart’s 
comment is: 

“ Plainly, general acceptance is here a complex phenomenon, 
in a sense divided between official and ordinary citizens, who 
contribute to it and so to the emwistence of a legal system in 
different ways. ‘The officials of the system may be said to 
acknowledge explicitly such fundamental rules conferring 
legislative authority. ... The ordinary citizen manifests his 
acceptance largely by acquiescence in the results of these official 
operations.” ® 


For all the reasons given above and others to be found in the 
text of his book, Professor Hart is led to the conclusion, from 
which there would presumably be little contemporary dissent, that 
the coercive theory of law has failed. Its failure is basically due, 
he suggests, to its neglect of the concept of a rule. There is need 
for a fresh approach to the notion of a legal system and Professor 
Hart finds the key to a fresh approach in the idea of the union of 
two types of rules, which he calls primary and secondary. A 


%6 pp. 50-60. Here and Miter at p, 109 Professor Hart is fing to 
made by this reviewer in '' The Existence of a Regal System" h (1980) 85 
Yorke University L.R. 1001. , 
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primary rule is one which requires human beings to do or abstain 
from certain actions. A secondary rule is one which provides for 
the introduction, extinction or modification of rules of the primary 
kind. ‘ Rules of the first type impose duties; rules of the second 
type confer powers, public or private.” 1 

The idea of a primary rule rests upon the idea of obligation 
which, Professor Hart contends, cannot be regarded as a psycho- 
logical notion making reference to the beliefs and motives with 
which an act is done. A person may be under an obligation, even 
though he does not feel bound and even though he is in practice 
safe from the arm of the law. Obligation involves the idea of a 
rule but it involves more than that: 


** Rules are conceived and spoken of as imposing obligations 
when the general demand for conformity is insistent and the 
social pressure brought to bear upon those who deviate or 
threaten to deviate is great. ... When physical sanctions are 
prominent or usual among the forms of pressure, even though 
these are neither closely defined nor administered by officials 
but are left to the community at large, we shall be inclined to 
classify the rules as a primitive or rudimentary form of law.” 8 


The presupposition of a background of hostile reaction to the 
breach of a rule is a temptation to describing the essence of obliga- 
tion in terms of the prediction of such hostile reaction. But, 
Professor Hart contends, this would be a dangerous mistake. The 
statement of obligation is a statement that a person’s case falls 
under a rule and to refer only to the prediction of hostile reaction 
is to miss the internal aspect of law. It would be like the position 
of the external observer who notes that traffic regularly stops at a 
red light but who misses the vital point that the red light is a signal 
to drivers to stop. It would miss the way in which the group 
regards its own behaviour. 

A system consisting only of primary rules would be of a very 
primitive nature. We move into the contemporary notion of legal 

tem when primary rules are supplemented by secortdary rules 
which are of three principal kinds—rules of recognition, which 
identify the formal features of rules which are to be taken as 
authoritative within the group, rules of change which are closely 
related to rules of recognition and provide for the issuing of further 
primary rules, and secondary rules which empower individuals to 
make authoritative determinations whether a primary rule has been 
broken.® In terms that seem very close to Kelsen’s grundnorm 
Professor Hart finds the foundation of a legal system in the accept- 
ance of rules of recognition, but his position differs from that of 
Kelsen principally in that he regards the question of the existence 


8 p. 
8 ao rules ®f this third kind are surely not corffined to determinations oe 
the breach of primary rulés but elso provide for authoritatjve sdjudioations 
about compliance with other secondary ruļps. 
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of a rule of recognition as one of fact.?° This notion of a rule of 
recognition leads to a comment upon the use of the term 
“ validity ” in application to a legal system oy a particular rule of 
the system. We must distinguish here, Hart suggests, between the 
internal and the external points of view. 


** One who makes an internal statement concerning the validity 
of a particular rule of a system may be said to presuppose the 
truth of the external statement of fact that the system is 
generally efficacious,” 1 


But it would be a mistake to treat the internal statement of validity 
as a mere prediction of a certain official reaction, a mistake that is 
evident when we consider the judge’s own statement that a rule 
is valid.1? The mistake is again due to a failure to distinguish 
between the internal and external aspects. The official in applying 
the rules of recognition must be acting from the internal point of 
view of regarding a public, common standard. It is the acceptance 
of a common standard as a rule of recognition by officials that 
makes it possible to talk of a legal system. Where the behaviour 
of officials and the behaviour of ordinary citizens begin to diverge 
substantially then of course the system will be weakened and in 
danger of collapse. 

The American realist writers, preoccupied with the observation 
that rules often cannot be certainly applied to particular cases so 
as to exclude the possibility of an opposite determination, were 
thereby led to the extreme conclusions that there is no useful sense 
in which rules could be said to exist and that a statement of the 
law could never be more than a more or less informed guess at what 
a judge or official might decide in a particular case. In language 
familiar in modern philosophy Professor Hart notes the ‘ open 
texture ” of legal rules and their necessary ambiguity which is the 
inevitable outcome of a ‘‘ relative ignorance of fact” and a 
“ relative indeterminacy of aim ” at the time of framing the rules.” 
This is a feature that law has in common with the rules of games 
and to define law as a prediction of what the judge will decide er 
as what he actually decides would be like describing the concept of 
the score in the game of cricket in terms only of what the scorer 
will say. But law, like cricket, is not the game of “ scorer’s 
discretion.” The finality of the scorer’s or the judge’s decision 
does not lead to such a conclusion, for that finality is not incon- 
sistent with the observance of standards of decision. Indeed, if in 
the course of cricket the scorer were frequently to make major 
departures from generally understood canons for assessing the score 
the game would cease to be cricket and would become “ scorer’s 


10 Professor Hart expands his position here in the note at p. 245. 

#1 p. 101. ` 

13 Hart is here attacking the position taken up Ross in“his book Law and 
Justice. e A farther discussion of this is to be found in Harte “ Scandinavian 
Realism ” [1959] C.L.J. 288.0 13 p, 195. 
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discretion.” There can be no guarantee that this will not happen 
in cricket or in a legal system but, if it should happen, the 
character of the system will have been radically altered. 

. Professor Hart turns next to the connection between law and 
morals. He notices in human discourse a “‘ tacit assumption that 
the proper end of human activity is survival ° which ‘' rests on 
the simple contingent fact that most men most of the time wish 
to continue in existence.” * Given survival as an aim, we thus 
have a reason why law and morals should include a specific content. 


“ The general form of the argument is simply that without 
such a content laws and morals could not forward the mini- 
mum purpose of survival which men have in associating with 
each other. In the absence of this content men, as they are, 
would have no reason for obeying voluntarily any rules; and 
without a minimum of co-operation given voluntarily by those 
who find that it is their interest to submit to and maintain the 
rules, coercion of others who would not voluntarily conform 
would be impossible,” 15 


This is not a causal connection established by sociology or 
psychology but rather a reason why law and morality should have 
a minimum of identical content. Other observable features of 
human personality and environment such as human vulnerability, 
approximate equality (in a physical sense), limited altruism and 
limited resources, limited understanding and strength of will are 
facts which indicate a necessary field of identity between law and 
morals. So with this setting of human attributes and human aims 
we can say that for a legal system to have sanctions is a “‘ natural 
necessity.” 1® And it is thus not altogether acceptable to say that 
law may have any content. A theory of natural law in these 
limited terms is acceptable when it is understood as no more than 
a series of statements “ the truth of which is contingent on human 
beings and the world they live in retaining the salient characteristics 
which they have.” 1 
. This is not a theory which leads to a position in which it may 
be possible to condemn on natural law grounds any alleged law of 
a system as non-law. Even the elementary notions noted above as 
necessary may in a given society be denied to a large subject 
group. All that is necessary for the concept of a legal system is 
that a system of mutual forbearances is offered to some of the 
members of a society. They must ‘constitute a sufficient number 
(which cannot be precisely defined) for ‘“ without their voluntary 
co-operation, thus creating authority, the coercive power of law 
and government cannot be established.”’ 18 


14 p. 187. 

13 p. 189. 

26 p. 198. e . 

ut Ibid. e * 6 
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A COMMENT 


The above has been a summary of Professor Hart’s analysis which, 
like any summary of a close argument, does ngt pretend to do full 
justice to the way in which the positions outlined are elaborated 
and maintained. One general and important issue which seems to 
be raised by Professor Hart’s book is the relationship of linguistic 
analysis to psychological and sociological approaches to juris- 
prudence. Exactly how far can a separation be maintained 
between these approaches? It is apparent that Professor Hart’s 
method of inquiry involves him to some extent in a description of 
the nature of relationships between human beings. To reject the 
coercive theory of law is to say that it uses words which suggest 
one kind of relationship between people when an examination of 
the facts reveals rather a different sort of relationship which is 
therefore unhelpfully obscured by the words used in the coercive 
theory. The business of examining the facts for the linguistic 
analyst starts by selecting words or sentences upon the propriety 
of which there would be universal or wide agreement and then 
proceeds by examining in a subtle and varied fashion the ways in 
which these words and sentences are used. So it will have been 
observed that Professor Hart took the notions of “rule” and 
* obligation ’? as being typical of the legal experience and then 
went on to demonstrate that these words involve more complicated 
social relationships than can be adequately expressed in terms of 
“ command ”’ and “ habitual obedience,’ The method is thus 
primarily designed to elucidate the usual meanings of sentences. 
It is not a method that can demonstrate the scientific accuracy or 
inaccuracy or truth or falsity of statements. If I say, 
“ Aberystwyth is four hundred miles from London as the crow 
flies, the techniques of linguistic analysis cannot convince me 
that the distance is in fact a good deal less. The sentence involves 
a mistake of fact but is perfectly intelligible and the mistake does 
not rest upon any obscurity or unfortunate choice of language. If 
on the other hand I were to say, “‘ Paris is nearer to London than 
is Aberystwyth,” then linguistic analysis could point out that the 
statement might refer to distance as the purposeful crow flies (in 
which case the methods of natural science could show that it is 
wrong) but that the statement might also be taken to refer to the 
time taken to reach Paris by generally available modes of transport 
(in which case consulting timetables would show that it is true). 

It is this comparatively restricted range of discovery that 
attends the linguistic method that has led some writers in this field 
to confess that philosophy in this sense is only the handmaiden of 
science and even to suggest that philosophy cannot be ranked as a 
separate field of knowledge. This is a view from which there has 
been dissent and it has been argued particularly that the social 
sciences constitute a “field in which philgsophy his a peculiarly 
valuable rele to play, for the subject-matter of the sdcial sciences 
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and their techniques cannot be equated with those of the natural 
sciences. The social sciences are not merely imposing an apparatus 
of concepts upon physical reality but are involved in the peculiarly 
complicated task of studying a subject-matter which includes an 
apparatus of concepts which may differ from those which the 
student brings to bear.1® Conceptual difficulties emerge at moments 
of crisis in the natural sciences, as with Einstein’s theory of rela- 
tivity, but for the social sciences they are always present and 
explain the special need for the intervention of the philosopher. We 
may immediately accept this point and, indeed, suggest that it is 
precisely this that accounts for the great illumination that work 
like Professor Hart’s has brought to jurisprudence. But it never- 
theless remains true that the methods of observation and measure- 
ment which are typical of the natural sciences are methods which 
can and must be used in the social sciences too, though their use 
may be attended with more difficulty. It is here that two weak- 
nesses can sometimes be detected in linguistic writers, the one 
springing from a consciousness of the nature of their method and 
the other from a desire to escape its confines. Both of these 
weaknesses, it is submitted, are sometimes to be found in Professor 
Hart’s book.” 

The first is a desire to deny in some connections the relevance 
of psychological statements and psychological inquiries. So, for 
example, Professor Hart tells us that ‘ facts about beliefs and 
motives are not necessary for the truth of a statement that a person 
had an obligation to do something.” °! It is easy to see that this 
is so in the sense that facts about X’s beliefs and motives are not 
necessary in order to show the truth of a statement that X was 
under an obligation. But Professor Hart proceeds to argue that 
what is necessary in order to show the truth of such a statement 
is to point to the existence of a relevant rule in the society. And 
he tells us further that by the existence of a rule imposing an 
obligation he means that there must be insistent, general demand 
for conformity and social pressure brought to bear upor those who 
deviate. He insists, too, upon the “ internal aspect ” of law and 
the “ way in which the group regards its own behaviour.” 33 But 
is this not to say that the statement that X is under an obligation 
does involve facts about beliefs and motives or emotions inhering, 
perhaps not in X, but in a majority or at least some section of the 
society? And does it not mean further that if X himself does not, 


19 For an expression of this attack upon the “‘ underlabourer '' conception of 
hilosophy, see Winch, The Idea of a Social Science. 

20 In this section of this review I have benefited from discussions with my 
colleagues in the University College of Wales, Mr. K. Lycos of the Depart- 
ment of Philosophy and Mr. H. G. Calvert of the Department of Law. Mr. 
Calvert had independently arrived by a different line of thought at dissatiafac- 
tion about the clarity of the distinction between psychological studies and 
some of the elfRidations offered by Professor Hart? 

23 p. 81. ° . ` 
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in the majority of cases, have a certain “‘ stock respoñse ” (to 
borrow the language of literary criticism) to rules then the whole 
notion of a legal system becomes impossible ? 

A great deal here depends on what is meant by “ beliefs and 
motives.” Professor Hart himself says that the characteristic of 
the internal aspect of law is the way in which “‘ the rules function 
as rules in the lives of those who normally are the majority of 
society.” ** And this function is elaborated by saying that officials 
and private persons use rules “ as guides to the conduct of social 
life, as the basis for claims, demands, admissions, criticism, or 
punishment. ...’’?7* But earlier he had said that to speak of 
accepting a rule it is not necessary to introduce the notion of 
feelings of being bound. He writes: 


“ There is no contradiction in saying that people accept 
certain rules but experience no such feelings of compulsion. 
What is necessary is that there should be a critical reflective 
attitude to certain patterns of behaviour as a common 
standard, and that this should display itself in criticism 
(including self-criticism), demands for conformity, and in 
acknowledgments that such criticism and demands are 
justified... .”? #5 


What this reviewer cannot so easily see is the dichotomy indi- 
cated here between, on the one hand, “ reflective attitudes,” the 
voicing of “ criticism,” ‘‘ demands’? and “ acknowledgments ”’ 
and, on the other hand, * beliefs,” ‘‘ motives ’’ and ** feelings.” 
Is it possible to make statements about the first kind of activity 
without taking the second into account? And, even if it is possible, 
is it wise to exclude the investigation of the latter phenomena? It 
may be possible to rest content with certain overt indicia of beliefs, 
motives and feelings, namely, the nature of discourse in society by 
which demands and criticism are made. But it is submitted that 
to stop at this point would be to abandon the hope of laying the 
foundation for a scientific jurisprudence. To this reviewer it has 
always seemed that the major merit of the Scandinavian jurists, 
and particularly Ross, is that, albeit in a tentative, crude antl 
sometimes muddled fashion,?® they are attempting to push further 
the frontiers of psychological knowledge in a jurisprudential con- 
text, to burrow under the wrappings of speech and to arrive at 
some initial knowledge of the growth of the human experience of 
obligation. In order to do this it is of course necessary to begin 


24 Find. 

. 56. 
26 For oritiasms of Ross see Hart, ‘* Scandinavian Realism" [1959] C.L.J. 
233; Lloyd, Introduction to Jurisprudence, pp. 289-241; Redmount, “ Psycho- 
lo ical Views in Junsprudential Theories '' (1959) 107 Un. of Pennsylvania 
LR. 412; Stone, ‘‘ Social Engineers and ae Technologists '’ C1961) 18 
Stanford L.R. 670. If is submitted that Professor Stone% article, which is 
a highly critical review of Ross’ book Law and Justice, does not adequately 
Panis the positive contribution Ross has made to junsprudential discussion. 
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by assesding the work already done by psychologists and certainly 
to abandon at the outset any preconceived criteria for distinguish- 
ing between the fields of law and morality. An assessment is 
needed of the relevance to jurisprudence of the work of writers like 
Freud, Piaget, Melanie Klein and others with respect to the study of 
the growth of feelings of obligation in the child. Professor Hart 
distinguishes sharply at one point in his book between the causal 
connections between physical, psychological and economic condi- 
tions and the content of law and, on the other hand, observations 
on the content of Jaw and morals which rest upon facts that may 
be stated in truisms.?”_ The former are to be elicited by the sciences 
of psychology and sociology while the latter are proffered by 
Professor Hart himself. This is an honest admission, but it must 
be asserted that jurisprudence must, in this area at least, attempt 
to venture beyond the range of observations that can be elicited 
from truisms. 

The second weakness that may sometimes be found in linguistic 
writers is a temptation at times to make dogmatic statements of 
psychological or sociological implication without sufficiently laying 
a foundation of psychological or sociological inquiry. It is sub- 
mitted that this is to be found in Professor Hart’s discussion of the 
contrast between primary and secondary rules. As this reviewer 
understands it Professor Hart’s argument here is as follows. The 
compliance of the ordinary citizen with primary rules may be 
variously motivated and may, indeed, amount even in the case of 
the majority to a simple fear of physical sanctions. The ordinary 
citizen thus does not necessarily view law from the internal aspect. 
On the other hand the judge, when complying with secondary rules 
(such as rules of recognition), must regard them ‘‘ from the internal 
point of view as a public, common standard of correct judicial 
decision, and not as something which each judge merely obeys for 
his part’ only.” ®® There must therefore exist among officials a 
general critical concern with lapses from standards set by secondary 
rules. This is “‘ logically a necessary condition of our ability to 
sþeak of the existence of a single legal system.” ®° In describing 
the nature of a legal system it is therefore necessary to make a 
sharp distinction between the sense in which primary rules exist for 
ordinary citizens and the sense in which secondary rules exist for 
officials. 

The objection to this view is that it seems to be making an 
unjustified psychological inference from the slender ground of the 


27 The notion of a truism is not free from ambiguity in philosophical discussions 
and it is not easy to be sure exactly what Professor Hart here would include 
under that head, For example, Margaret Mead in her article ‘‘ Some 
Anthropological Considerations Concerning Natural Law ° (1961) 6 Natural 
Law Foram 61, says that an incest rule prohibiting relationships between 
mother-son, father-daughter and brother-sister is q constancy in all known 
cultures. How Would Profgssor Hart classify such an observation ? 

28 Hut, promimabiy, aome of them must for the system to exist at all. 

29 p. ; . 20 pp, 112-113. 
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absence of sanctions in the case of secondary rules. A‘rule con- 
ferring jurisdiction upon a court may be accompanied by the 
imposition of a penalty upon a judge who exceeds that jurisdiction. 
Professor Hart points out that we would stil have to distinguish 
between the rule which defined the jurisdiction and the rule which 
imposed the penalty as two separate rules with different purposes. 
This may be admitted for it does not in any way affect the point 
that the judge’s compliance with the rule of jurisdiction may be 
powerfully secured and considerably motivated by the existence of 
the offence of exceeding jurisdiction. But, it may be said, in the 
majority of cases norms of competence are unsupported by precisely 
articulated legal sanctions. It is not in England a criminal offence 
for a judge to exceed his jurisdiction, nor is it a criminal offence for 
Members of Parliament to purport to enact a Bill in forms other 
than those prescribed. This is true but it is not vital, for com- 
pliance with rules may be motivated largely by self-interest even 
in the absence of clearly defined physical sanctions. The man who 
enters into an official position finds a ready-made organisation in 
which his advancement and even his retention depend on conform- 
ity to patterns of behaviour which may include secondary rules of 
the legal system. Dismissal is not ultimately impossible even for 
judges in England. Honour, respect, financial and perhaps personal 
security may depend on conformity. It is quite possible to. see 
official behaviour as being motivated in no different way from the 
behaviour of the ordinary citizen. 

The distribution and allocation of respect, honour, advance- 
ment, criticism, condemnation and suffering in society are of course 
vastly complicated co-operative processes and cannot be located in 
the superiority of any “ sovereign.” We cannot conceive in a 
modern state of the monopoly of force by any individual or any 
very small group of individuals to such an extent that the compli- 
ance with rules on the part of citizens and the majority of officials 
is secured by fear of this force. We must introduce the notion of 
acceptance of rules by some officials in the sense, to put it simply, 
that they ‘“* stick together ’? for reasons which are not wholly 
explicable in terms of the fear of force.** So one can agree with 
Professor Hart that official behaviour cannot be explained in terms 
of obedience and fear of force. But to reject ideas of obedience and 
fear of force need not lead to positing any necessary distinction 
between the motivation of official behaviour and the behaviour of 
the ordinary citizen. The unity of explanation may be found in 
the wider and more important notion of fear of diminution of 
interests that are personally valued. Very important here is the 
comparative isolation of the individual whether acting as ordinary 
citizen or as official. The act of non-compliance with a rule is 


e 
81 This was a point made by Ross in Law and Justice and™by this reviewer in 
ate Existence of a Legal System ° (1960) New Yorke University L.R. 
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usually ah act that sets a person apart and thereby involves him in 
a position of contrast to the bulk of society that the human person- 
ality generally finds displeasing. This is of course why it becomes 
much easier and more attractive to break rules when one can find 
a large number of collaborators as in the case of demonstrations of 
the Committee of One Hundred. It is the fear of increasing isola- 
tion that probably is the most important reason in a situation of 
conflicting motivation for official compliance with rules of recog- 
nition as it is with the ordinary citizen’s compliance with primary 
rules. Sanctions are less necessary for the official than they are 
for the private citizen because of the position of publicity in which 
an official moves. One may hope to steal secretly; a judge cannot 
hope secretly to exceed his jurisdiction. This is why in practice it 
is rarely necessary to provide sanctions for breaches by officials of 
rules of competence. 

It is also a point of importance that the occupation of an official 
position generally (though not always) involves a conscious choice 
by the individual. One cannot choose whether or not to be subject 
to the criminal law, but one may choose whether to accept the 
offer of a magistracy. It is often therefore true that those who 
occupy official positions may be said to have made a conscious act 
of acceptance of those rules which their positions will require them 
to apply, though this acceptance may itself be motivated only by 
a selfish wish for advancement. But in the course of his tenure of 
his position the official may be confronted, by a change in the 
character of the régime, with rules to which he strenuously objects 
on moral grounds. By this time he is, however, enmeshed in the 
workings of the organisation. To object, to refuse to apply the 
rules that are proffered to him will involve an isolation and a 
diminution of other personal interests that can be faced only by a 
few, exceptionally brave spirits. If the new rules are violently 
inimical to the values of a large number of citizens, including 
officials, there may of course be hope for a collaborative and co- 

ative protest that will unseat the régime. But if the incentive 
is not that strong the official will find himself confronted by the 
difficulties of isolation and inertia and the daunting prospect of 
opposing a going organisation with only the hope of sufficient 
collaboration in his protest to unseat it. This sort of explanation 
may in part account for the success of régimes such as that of the 
Nazis in Germany in securing the collaboration of the judiciary and 
other officials. It is surely also a likely explanation of the compli- 
ance by many private citizens with such régimes. There may be 
differences of degree and emphasis in the psychological explanation 
for the compliance of ordinary citizens with primary rules, on the 
one hand, and the compliance of officials with secondary rules on 
the other, but Professor Hart has not suffigiently demonstrated. 
that the difference is aenecessary one in which lies the key to 
jurisprudence; š 
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The same question may be put by asking whether a secondary 
rule (¢.g., a rule of recognition) imposes an obligation on an official 
in the same way as a primary rule may impose an obligation on a 
private citizen. Professor Hart seems to suggest that it does impose 
a duty on the official, for he says that it is the scorer’s duty to 
apply the scoring rule.*? Certainly both primary rules and secon- 
dary rules of this type proffer a prescribed pattern of conduct and 
in both cases there is an expectation of hostile reaction to deviation. 
The difference is only in the fact that in the case of the secondary 
rule of recognition the hostile reaction is not canalised and precisely 
provided for by further rules of the system, but it has been sug- 
gested above that this may not be so vital. The suggestion being 
put forward here, therefore, is that there is not between primary 
rules and some secondary rules so essential a difference as Professor 
Hart makes out. But, on the other hand, a secondary rule pre- 
scribing the manner of making a valid will is clearly of a very 
different nature when we look at the sort of reaction expected from 
the private citizen. The essential difference may then be between 
rules which impose duties and those which confer powers and 
privileges and this is a difference which cuts across the division into 
primary and secondary rules, for some of Professor Hart’s secon- 
dary rules are very different from others in that some impose duties 
and some do not. This is a point which Professor Hart does not 
seem to take up and it weakens the force of his claim that the 
division between primary and secondary rules is the basic principle 
of classifying the rules of a legal system. 

Even when we consider the distinction between rules imposing 
duties and rules conferring powers we must remember that in 
both cases the expectation of official action of a certain kind 
is needed to make the rule socially meaningful. A provision pre- 
seribing the correct manner of drawing a will would be of little 
use if there were not a settled expectation that probate officials 
would apply it. Professor Hart, it will be remembered, condemned 
Kelsen’s attempt to demonstrate the uniformity of all rules by 
construing them all as directions to officials to apply sanctiorts. 
That condemnation is justified in the sense that the two kinds of 
rules confront the citizen with demands and require of him 
responses that are different in nature. But, on the other hand, 
both kinds of rules depend ultimately for their existence on the 
readiness of officials to act in certain ways and Kelsen’s point, 
though presented in an exaggerated fashion, has the merit of 
making this clear. 


32 p. 180. Professor Hart seems rightly to explain the concept of duty in terms 
of general social practice which is not confined to the existence or non- 
existence of an explicit sanction within the legal system, though that of 
course may be relevant. The point bein mede kere is that, ın t case, it 
is ible to see some of Professor Hart’s secondaryerules as imposing 
duties so that his distinction between primary and decondgry rules loses a 
good defl of its utility. 
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Finally, one may wonder at this point what of importance is 
left of the emphasis that Professor Hart places upon the contrast 
between the internal and the external aspects of law. This distinc- 
tion is acceptable if @onfined to the fairly simple contrast between 
conduct that is merely regular and conduct that is rule-governed. 
If it is intended to mean more than that then it is suggested that it 
raises questions of psychological implication that Professor Hart 
has not sufficiently clarified. 

There are many other points in Professor Hart’s book which it 
would be interesting to pursue, but this review must content itself 
with reiterating the one general observation which the preceding 
discussion has sought to illustrate. Professor Hart has committed 
himself to explaining the most central ideas in the notion of legal 
system by elucidating the concepts of “ obligation >” and ‘* accept- 
ance of a rule.” This is, indeed, an important fresh start and any 
further inquiries in this direction cannot now fail to be greatly 
assisted by Professor Hart’s nice exploration of linguistic usage in 
this area. But jurisprudence will not advance further in this 
direction until it is squarely recognised that the time is ripe for 
calling in the aid of the professional psychologists, sociologists and 
anthropologists. What is perhaps very much needed in this field 
is the research team consisting of such people (and the philosopher 
and the lawyer too) with a conscious co-ordination and supervision 
of the range of their inquiry. Professor Hart tells us that the 
purpose of his book is, 

€ not to provide a definition of law, in the sense of a rule by 
reference to which the correctness of the use of the word can 
be tested; it is to advance legal theory by providing an 
improved analysis of the distinctive structure of a municipal 
legal system and a better understanding of the resemblances 
and differences between law, coercion, and morality as types of 
social phenomena,” *8 


This is an admirable aim which he has well served. One would 
now like to see an appraisal by Professor Hart of the relationship 
between the kind of analysis he has proffered in this book and 
studies of a psychological, anthropological or sociological kind. 


Granam Huaeues.* 


EE S A. (Cantab), LL. B:(Wales}, Senior Lecturer in Law, University peer of 
Wales, Aberystwyth. 


STATUTES 


Mock Avucrions Act, 1961 


Tas Act * is a surprising piece of legislation. Some people will be 
surprised to discover that it was considered necessary to legislate 
against mock auctions; others will be surprised, though gratified, 
that after several unsuccessful attempts during the past thirty years 
a Mock Auctions Bill of general application has received the Royal 
Assent.? 

The Act closes a chapter of more than thirty years of legislative 
inaction. In 1928, after two abortive attempts to introduce legisla- 
tion had been made in the House of Commons, a Mock Auctions 
Bill was introduced by Lord Gorell, and was referred to a Select 
Committee which reported, in 1929, that the existing law was 
sufficient to deal with the activities of mock auctioneers.? Oppo- 
nents of the Bill suggested that it was difficult to secure convictions 
because the victims were unwilling to advertise their gullibility. 
Were it not for the fact that there has been no reluctance to give 
evidence on the part of victims of other frauds, this could be 
accepted as an explanation of the infrequency of prosecutions in 
respect of mock auctions.* By 1961, this was no longer thought to 
be the only obstacle to a successful prosecution. Many laymen and 
lawyers considered mock auctions to be beyond the reach of the 
criminal law. But is the law so defective? 

The difference between a mock auction and a genuine auction 
is that in the first one is bidding against one’s anxieties, i.e., the 
hope of getting something for nothing, or next to nothing, while 
in the second one is bidding against the market. The mock 
auctioneer exploits the expectations of his audience by means of 
veiled prdédmises and various dishonest tricks and devices. At the 
end of the auction, he may ‘‘ protect ” himself by obtaining from 
his customers assurances that they are satisfied with their purchases 
and did not expect to get their money back. More detailed 
descriptions may be found in the pages of Hansard,’ but the terse 
and colourful description given by Lord Denham deserves to be 
repeated: 


19 & 10 Eliz. 2, o 47. 

2 Several local authorities have obtained Local Acts with provisions against 
mock auctions: Brighton (1954); Leeds, Croydon and Rhyl U.D.C. (1956); 
Sunderland (1957); and Bootle (1959). 

3 H.L.Parl.Deb., Vol. 72, cols. 678-679. 

t Thors have been seven in the past 100 yeara—1860, 1900, 1928 and four in 

. ° - 

5 H.L.Parl.Deb., Vol. 72, cols. 678-679; Vol. 214, cors. 1123-1128; H.C.Parl. 

Deb., Pol. 685, cols. 1059-1068. 


884 


May 1962 “i STATUTES 885 


“c The pitch-getter get his pitch, and then hands over to the 
top man who first nails the mugs, then runs out the hinton 
lots, and finally gazoomphs the sarkers.’’ ° 


° Apart from possible breaches of the Merchandise Marks Act, 1887, 

ere are four crimes which appear to cover mock auctions, viz., 

larceny by a trick, obtaining and attempts to obtain money by 
false pretences, and conspiracy to defraud. 

Larceny is usually rejected on the ground that the victim 
consents to transfer something more than possession. It could be 
argued, however, that the victim does not intend to pass ownership 
in the money until he has received goods of an equivalent value. 
Indeed, in R. v. Morgan (1854) * the accused were held guilty of 
larceny when they obtained money from a woman whom they had 
induced to buy a dress for 25 shillings by a false promise that they 
would give her another dress worth 12 shillings. They took a guinea 
from her, but gave her only one dress which was worth much less 
than a guinea. This is similar to some of the practices of mock 
auctioneers. 

Since the mock auctioneer usually makes no representations of 
fact, but merely exaggerates the quality of his goods, it is thought 
that there is no obtaining by false pretences. It is also argued that 
the victim is not induced to part with his money by the auctioneer’s 
conduct. But, is it really so difficult to imply a representation of 
existing fact,’ e.g., that the auction is bona fide, or that the 
auctioneer’s opinion of his goods is honestly held? Darling J. in 
R. v. Spiro (1900) ° had no doubt about the correctness of a mock 
auctioneer’s conviction for obtaining by false pretences. As for 
the objection based on principles of causation, it is submitted that 
too much significance is attached to the victim’s folly when the 
real issue is the defendant’s fraud. In any case, this should not 
prevent a conviction for an attempt. 

Conspiracy to defraud has been adopted in most of the few 
successful prosecutions. Having regard to the wide scope of this 
common law misdemeanour, it is rather surprising that it has not 
been used more often. Indeed, the scarcity of reported cases on 
mock auctions is remarkable in view of the crimes for which it is 
possible to get a conviction. 

The Act seeks to fill the supposed gaps in the law by prohibiting 
the promotion or conduct of a mock auction.» In view of the 
allegations in Parliament that a profit of £1,000 per week was not 


0 H.L.Parl.Deb., Vol. 214, col. 1122. A liberal translation would be ‘an 
audience is collected by a „confederate who then hands over to the auctioneer 
who sorts out the ‘mugs,’ snd then pretends to sell the articles which were 
eta outside, and finally cheats the ‘mugs '” 

om, 7 Dears. 895. 

8 Cf. R. v. Jennison (1862) L. & O. 187; R. v. Bancroft (1909) 8 Or.App.B. 16. . 

9 64 J.P. 794. - 

10 See per Lord Renman C.J. if R. v. Wickham (1889) 10 Ad. & El. 84 at p. 37. 

114, 1 a). 


886 THE MODERN LAW REVIEW °° Vor. 25 


uncommon in the business, the maximum penalties imposed by the 
Act are not severe—a fine of £1,000 or two years’ imprisonment.” 

In an attempt to avoid interference with genuine auctions and 
Dutch auctions, the Act gives an elaborate “definition of a mock * 
auction. There must be a sale of goods by competitive bidding, 
which includes competition by increasing or decreasing bids. 
Competitive bidding becomes a mock auction if one of three tests 
is satisfied—(1) if there is a reduction in price or repayment to the 
highest bidder; (2) if the right to bid is restricted to persons who 
have bought other articles; (8) if any articles are given away or 
offered as gifts.‘ Reduction in price or repayment is permitted if 
it is made on account of some defect unknown to the auctioneer at 
the time of the bid, or on account of damage sustained after the 
bid.**> Although it seems clear that genuine auctions are excluded, 
the Act could give rise to so many problems of construction as to 
provide loopholes for those who are bold enough to continue 
promoting mock auctions. Nor is it clear why Dutch auctions are 
excluded, since in many cases they are only milder forms of cheat- 
ing. It is suggested that the Act might have been improved by 
adoption of the test to be found in the Local Acts of Parliament +° 
—conducting otherwise than in good faith any sale by auction. 
This would be simpler to apply than the somewhat algebraic 
formula of the Act. 

Another defect of the Act is the restriction of lots to a list of 
prescribed articles.1?7 Although it includes most of the rubbish sold 
at mock auctions, it still leaves untouched certain merchandise 
which could bring profit to mock auctioneers. For example, is a 
camera an article of personal use or scientific instrument or appara- 
tus? If not, it is excluded. And what about food and drink? One 
can only hope that the Act, in spite of its shortcomings, will have 
a sufficiently deterrent effect on mock auctioneers and the manu- 
facturers who supply them with their merchandise, to make it safe 
for gullible citizens to enjoy their holidays in peace. 

i B. W. M. Downey. 


Hircnways (MisceLLANtOoOUsS Provisions) Acr, 1961 * 


The Death Knell of Nonfeasance Immunity for Highway 
Authorities 


For 500 years English law has been plagued with the misfeasance- 
nonfeasance rule relating to highway authorities. A highway autho- 
rity is not liable for damage resulting from mere nonfeasance, that 


12 g, i i 18 s. 8 (1). 

lt g, $ 

18 8, 1 (4). r 

186 See note 2 above, 

17 g, 8 (2). Colonel Wigg, MP., .P., wanted the Act, to extepd %® ele in order to 
oover soling stakes for 

19% 10 Eliz. 2, o. 68, 
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is, for mere neglect to perform its statutory duty of repairing the 
highway: but is liable for damage resulting from misfeasance, that 
is, for doing something which creates a nuisance in the highway. 

Few people were*prepared to defend the logic or justice of the 
rule, and legal cries for the abolition of the doctrine have been loud 
and long; both practising and academic lawyers were united in 
their distaste for this immunity, and judges became increasingly 
uncomfortable when applying this law. The preliminary skirmishes 
in the final battle to crush the rule can be traced back to the Report 
of the General Council of the Bar in 1960, which presented an over- 
whelming case for reform. Shortly afterwards the Highways 
(Public Authorities’ Liability) Bill was introduced as a Private 
Member’s Bill but faded at the end of the Parliamentary Session.* 
The acceleration towards reform increased when the matter was 
carefully considered by a working party set up by the Ministry of 
Transport and Civil Aviation and the Highway Authorities’ Associa- 
tion. The next step was to await a fresh opportunity to introduce 
legislation. This came, by chance, when the Highways (Miscel- 
laneous Provisions) Bill was introduced as a Private Member’s Bill 
to effect certain changes and improvements in the law relating to 
highways following the consolidating Highways Act, 1959. A new 
clause was added in committee effecting the necessary reform. The 
clause was introduced with the support of the Ministry of Transport 
and was based upon the work done by the working party. Thus 
the Act has acquired fame by accident. 


The postponed death sentence 


Section 1 (1) gives short shrift to the general doctrine: ‘* The 
rule of law exempting the inhabitants at large and any other 
persons as their successors from liability for non-repair of highways 
[and bridges] is hereby abrogated.” The section binds the 
Crown.* Section 298 of the Highways Act, 1959, which, for the 
first time, gave statutory recognition to the principle was repealed, 
apd also any other public general enactments giving immunity. 

However, this section does not come into force until August 8, 
1964, and shall not apply to damage resulting from an event which 
occurred before that date.” Since highway authorities are under a 
statutory duty to maintain highways it could be properly argued 
that the new law should have come into force immediately, but 
the matter was not contested too strongly. Another three years 
after a period of 500 is unimportant except to the unfortunate 
person who is injured because of highway nonfeasance. Highway 
authorities now have until August 1964 to put their roads in order. 


2 Bee (1960) 28 M.L.R. 574. 
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Defences ` ° 


Highway authorities will be liable in negligence for both mis- 
feasance and nonfeasance, but the standard of care expected of 
the highway authority is laid down in some detail. P 


“In an action . . . in respect of damage resulting from... 
failure to maintain® a ple .». it shall be a defence (with- 
out prejudice to any o efence or the application of the 
law relating to cont batary negligence) to prove that the 
authority had taken such care as in all the circumstances was 
reasonably required to secure that the part of the highway to 
which the action relates was not dangerous for traffic.’ 7 


For the purposes of this defence the court is required in particular 
to have regard to (i) the character of the highway, and the traffic 
which was reasonably to be expected to use it; (ii) the standard 
of maintenance appropriate for a highway of that character and 
used by such traffic; (iii) the state of repair in which a reasonable 
person would have expected to find the highway; (iv) whether the 
highway authority knew, or could reasonably have been expected 
to know, that the condition of the part of the highway to which 
the action relates was likely to cause danger to users of the high- 
way; and (v) where the highway authority could not reasonably 
have been expected to repair that part of the highway before the 
cause of action arose, what warning notices of its condition had 
been displayed.’ 8 

This method of enacting detailed criteria to guide the courts in 
the interpretation of a statute laying down a common law duty of 
care is interesting and the technique can also be seen in the 
Occupiers’ Liability Act, 1957. The two Acts are worthy of com- 
parison. The Occupiers’ Liability Act, 1957, imposes the common 
duty of care on occupiers to visitors and then specifies certain 
matters to be considered when assessing whether the duty of care 
has been broken. The burden of proving negligence is on the 
plaintiff. Section 1 of the Highways (Miscellaneous Provisions) 
Act states’ that the factors mentioned above shall be considered 
in relation to a defence. The object of this was twofold. First, 
to enable the. plaintiff to set up his case by proving that the high- 
way was out of repair without having to prove that the highway 
authority had failed to take certain steps which it ought to have 
taken. Secondly, it was designed to give reasonable protection to 
highway authorities so that people did not bring vexatious actions 
against them without sufficient foundation. 

The introduction of this defence gives rise to certain difficulties 
of interpretation. The marginal note to section 1 reads: “ Civil 
liability for non-repair of certain highways and bridges ” and the 
defence applies where damage occurs because of a “ failure to 
emaintain ° the highway. Thus it would appear that the section 


8 Italics supplied. Tal (a). : 8 s, 1 (8). 
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relates only to cases of nonfeasance. If this is so, the following 
situation arises: 

(a) In cases of nqnfeasance the burden of disproving negligence 
will be on the defendant highway authority. A defence of 
inevitable accident has been introduced. Inevitable acci- 
dent is not relevant as a defence in ordinary negligence 
actions, since the burden of proof is generally on the 
plaintiff. 

(b) In cases of misfeasance the ordinary rules of negligence will 
apply, and the burden of proof will be on the plaintiff. 

(c) Thus a distinction still exists between mnonfeasance and 
misfeasance. 


It is unlikely that a court would wish to sanction the continua- 
tion of an important distinction between nonfeasance and mis- 
feasance. Therefore it would have to be argued that the creation 
of a defence for highway authorities applies to all cases of negli- 
gence by highway authorities, whether nonfeasance or misfeasance. 
This would turn on the meaning of the words “ failure to main- 
tain’? in section 1 (2). Section 44 of the Highways Act, 1959, 
imposes upon highway authorities a “‘ duty to maintain the high- 
way.” Any breach of this duty, nonfeasance or misfeasance, 
would be “‘ failure to maintain *’ since an act of misfeasance would 
be a failure to maintain properly in accordance with the duty. 
Much may depend upon the pleadings. If all claims are for 
** failure to maintain ’? then the distinction between nonfeasance 
and misfeasance may be of no importance. The problem will 
almost certainly require a judicial answer quickly. 


Delegation of duty 


It is expressly stated that for the purposes of such a defence 
* it shall not be relevant to prove that the highway authority 
had arranged for a competent person to carry out or supervise 
the maintenance of the part of the highway to-+*which the 
° action relates unless it is also proved that the authority had 
given him proper instructions with regard to the maintenance 
of the highway and that he had carried out the instructions.” 


Under the Occupiers’ Liability Act an occupier can avoid liability 
if he had reasonably entrusted work to an independent contractor 
and had taken such steps (if any) as were reasonable to satisfy 
himself that the contractor was competent and that the work had 
been properly done.® Highway authorities, on the other hand, 
appear to be under a much stricter responsibility when arranging 
for work to be done. The fact that they have acted reasonably in 
mm, delegating the work to a competent contractor will not provide a 
defence. They are under a personal non-delegable duty, and will, 
x @ 
9 8, 2 (4) (b).° e., 
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only avoid liability if it can be shown that the contractors were not 
negligent.’° If, in view of the earlier discussion, the defence only 
applies in cases of nonfeasance, then highway authorities might be 
able to claim in actions for misfeasance, that*they had reasonably 
entrusted work to an independent contractor and had taken all 
reasonable steps to see that the work had been properly done. 
Therefore they would not be liable for the negligence of the 
independent contractor. 


Eaceptions 

The highway authorities will still retain their nonfeasance 
immunity where defects are caused by statutory undertakers 
disturbing the highway when they exercise their power to break, 
open or tunnel under the highway for the purpose of laying, 
altering or maintaining their apparatus. For example, if gas or 
electricity authorities negligently fail to make good the damage to 
the highway, a person injured will only have a remedy against that 
undertaking and not the highway authority. Since the Law Reform 
(Married Women and Tortfeasors) Act, 1985, would enable the 
highway authority, if sued, to obtain an indemnity from the negli- 
gent statutory undertakers, all that has happened is that the 
highway authorities are spared the inconvenience of defending or 
becoming involved in an action where the responsibility for the 
proper restoration of the highway rests upon other bodies, and 
it has not accepted any additional responsibilities itself. 


Conclusion 


This section of the Act is a landmark in legal history and 
shortly another area of the law will cease to be anomalous. 
However, it is to be regretted that the legislation was not intro- 
duced in such a way as to abolish clearly the necessity for a 
distinction between misfeasance and nonfeasance. After August 
8, 1964, although negligence liability will be the general rule, 
the nonfeasance-misfeasance distinction may still be of some 


importance. GERALD DWORKIN. 


Tue SMALL Estates (REPRESENTATION) ACT, 1961 


THe Small Estates (Representation) Act, 1961, is an example of 
an amendment to the law, which, if it was to be worth making, 


10 The defence will only ap pply if “ proper "’ instructions are given to the 
competent person and that “he had carried out the Leper instructions.’ 
re Riverstone Meat Co. Pty. Lid. v. Lancashire Shi Co., Ltd. [1961] 

A.C. 807. This is the interpretation aimed at by the ftaman, but an oppo- 
site interpretation might well be argued. It could also be argued that some 
acts of negligence on the part of competent contractors will not make the 
highway authorities liable. 

“11 Bee Public Utihnes Street Works Act, 1950. 

19 & 10 Blix. 2, o 87. The Act was brought imto station from January 1, 
1963, by*S.I. 1961 No. 2147. 
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should have been made in its present form at least twenty and 
probably forty years ago, and should today have been given 
wider application. Perhaps it is only for such a measure that we 
can expect the kindof support from both sides of the House which 
Was shown for this Act. 

The Customs and Inland Revenue Act, 1881, which made new 
provisions about estate duty, provided also in section 88 that if 
the whole of a deceased’s personal property did not exceed £800 
gross (i.e., before payment of debts and funeral expenses) applica- 
tion for grant of representation might be made through an officer of 
the Inland Revenue. As regards Scotland, section 84 of the Act 
amended the provisions of the Intestates’, Widows and Children 
(Scotland) Act, 1875, and the Small Testate Estate (Scotland) Act, 
1876, to enable representation to be obtained from Inland Revenue 
officers or from sheriff’s clerks in respect of estates of a similar 
value, viz., where the personal property did not exceed £800 gross. 

The Finance Act, 1894, s. 16 (1), extended the possibility of 
obtaining a grant through the officers of the Inland Revenue to 
estates of which the real and personal property (exclusive of pro- 
perty settled outside the deceased’s will) did not exceed £500 gross 
value, calculated as for estate duty purposes. It also provided 
that where the gross value of the estate did not exceed £800, the 
fixed duty payable should be thirty shillings, and fifty shillings 
where the gross value did not exceed £500. 

The Finance Act, 1908, s. 4, established Commissioners of 
Customs and Excise with power to appoint officers. The duty of 
receiving applications for grants of representation to small estates 
was transferred, together with other duties, to the officers of 
Customs and Excise by the Excise Transfer Order, 1909.7 There 
are 278 offices of Customs and Excise in the English and Welsh 
counties (viz., outside London) at which application can be made 
for such grants, and a considerable number of them are in the 
Home Counties.” There are, on the other hand, only thirty-four 
Probate Registries in England and Wales. 

* The exemption limit for the payment of estate duty was raised 
from £100 to £2,000 net by the Finance Act, 1946, to £8,000 net 
by the Finance Act, 1954, and to £4,000 in 1962. Amendments 
were accordingly put down to the Finance Bills in 1956, 1957 and 
1958, with the object of enabling representation to be granted by 
Customs and Excise officers in respect of larger estates. These 
amendments were always ruled out of order on the Finance Bills,‘ 
and not until the present Act was anything done to offset the 
decline in the value of money since 1894 by empowering Customs 
and Excise officers to grant representation to larger estates. The 


2 S.R. & O. 1000 No. 197, s. 19. The Order was revoked ana a -enacted by 
the Onstoms and Excise ‘Act, 1952, s. 318 and Sched. X, Art. 

8 They exist in t¥enty-four wnis in in Kent, fifteen im” Burrey, s twelve in Essex, 
eleven in Middlesex and oach in Hertfordshire and 

4 See H.C.Deb. 1960-61, Vol. “aL, col. 1657. 
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achievements of the estate duty lobby form a useful contrast with 
the lack of achievement over sixty-six years in respect of the 
representation of small estates for which no gorresponding lobby 
exists, 

The Small Estates (Representation) Act, 1961, now raises the 
limit for which Customs and Excise officers can deal with applica- 
tions for grants of representation in England and Wales and sheriff 
clerks and Customs and Excise officers can handle them in Scotland, 
to a net value below £1,000 and a gross value of less than £8,000. 
The Act also adds a further twenty-eight customs offices in Scot- 
land to those entitled to deal with small estates, but the operation 
of the Act does not extend to Northern Ireland. In the debate on 
the Third Reading in the House of Commons, several members 
suggested (rightly) that the limits within which customs officers 
might deal with estates were still too narrow. A net estate of 
£1,000 and a gross figure of £8,000 today probably means less 
than a gross personal estate of £800 in 1881, or a gross estate of 
£500 in 1894, even if the limits laid down at those dates are 
considered to be the utmost limits in real terms for today. There 
is no reason why they should be so considered. The principal 
reason given for not further extending the limits for the operation 
of the present Act was that difficult legal problems might be 
involved 5 in estates of more than £1,000 net, but the letter read 
to the House from the Association of British Chambers of Com- 
merce è suggests that the association would have welcomed a limit 
nearer to £8,000 net, that being the figure of exemption from 
Estate Duty, until this year. It would surely have been possible to 
meet the objection of difficulties of administration by giving Customs 
and Excise officers discretion to accept or refuse a grant. Other 
arguments put forward for not further extending the limits of the 
Act were: (a) that it was undesirable to take too much work from 
private solicitors, and (b) that additional expenses might be 
incurred in offices of Customs and Excise. In regard to the latter 
point, the Solicitor-General stated that within its present limits the 
Act was not expected to throw any additional expense on public 
funds,’ but no indication was given of the point at which additional 
expense might be incurred. As regards transferring business from 
private solicitors to a public department, it was said ® during the 
Third Reading that the Law Society was content with the present 
limits of the Act, which were expected to result in about 14,000 
additional small estates a year being handled by officers of Customs 
and Excise in England and Wales. Comparable figures for 
Scotland are not available. 

The Act also provides in section 2 for a sliding scale of payments 
for grant of representation in respect of small estates instead of the g 


*'s Ibid., col. 169, per Sfr Jocelyn Simon, 8. -Œ , A ire 
6 Ibid., col. 570. e 
T Ibid’, cof 1860, 8 Tbid., col. 1588. 
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fixed fees; which were previously fifteen shillings for an estate of 
less than £500 gross, and £4 for an estate exceeding £500 gross 
by however small ari amount, even if there were little or no net 
estate. 

° All in all, the Act represents the traditional offering of too little 
and too late; this is a slight improvement, nevertheless, on nothing 
at all ever. 

O. M. STONE. 


Tue Hovusine Act, 1961 


Tue Housing Act, 1961, contains a number of provisions on 
various topics. Perhaps the most important provision from the 
practical every-day point of view is the one (s. 82) by which 
in any lease of a dwelling for less than seven years (except a lease 
for business purposes or of an agricultural holding) granted after 
the passing of the Act there is implied a covenant by the landlord: 


‘© (a) to keep in repair the structure and exterior of the dwelling- 
house (including drains, gutters and external pipes); and 

(b) to keep in repair and proper working order the installations 

in the dwelling-house— 

(i) for the supply of water, gas and electricity, and 
for sanitation (including basins, sinks, baths and sani- 
tary conveniences but not, except as aforesaid, fixtures, 
fittings and appliances for making use of the supply 
of water, gas or electricity), and 

(ii) for space heating or water heating.” 

Further, any covenant by the lessee for the repair of the premises 
is declared to be of no effect so far as it relates to the matters set 
out above. 

The landlord, however, is not required to repair damage caused 
by flood or fire, or damage caused by the tenant himself acting in 
an untenantlike manner, but, apart from this, the covenant is 
absolute and can in no way be contracted out of. 

« The second innovation which will affect every-day transactions 
is the power (s. 12) of the local authority to impose regulations for 
the proper management of a house let in lodgings or which is 
occupied by members of more than one family. Speaking in 
general terms, these regulations specify the owner or leaseholder 
of the house as the person managing the house, and the regulation 
may require him, subject to appeal to a magistrates’ court, to 
ensure the repair, maintenance, cleansing and good order of: 


“ (a) all means of water supply and drainage in the house, 
3} kitchens, bathrooms and water-closets in common use, 
(c) sinks and washbasins in common use, 
d) common staircases, corridors and passageways, and 
(a outbuildings, yards and gardens in cqmmon use,” o 


° 
1 9 & 10 Bliz.°2, œ 65. eo. 
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and make satisfactory arrangements for the disposal of refuse and 
litter from the house. 

Tf the person managing the house does not comply with his 
obligation under the regulation, a works ndétice may be served 
upon him, subject to appeal to the county court, and the local 
authority (s. 18) is given the right to enter and carry out the 
works and to recover the cost from the person on whom the notice 
was served. Further, the local authority’s regulation can also 
impose these repairing and cleaning duties upon the persons who 
live in the house, and can require these duties to be displayed in 
a suitable position in the house. If these persons fail to carry out 
these duties they become liable on a first offence to a fine not 
exceeding £20, and on each subsequent offence to a fine not 
exceeding £100 or three months’ imprisonment. 

In respect of a house let in lodgings or to members of more than 
one family, which, in the opinion of the local authority, is so far 
defective in respect inter alia of natural and artificial lighting, 
ventilation, water supply, personal washing facilities, drainage and 
sanitary conveniences and facilities for storing and preparing food, 
as not to be reasonably suitable for occupation by these individuals, 
the local authority (s. 15) may serve on the person having control 
of the house a works notice, subject to appeal to the county court, 
specifying the work necessary to render the house reasonably suit- 
able for occupation. Further, the local authority (s. 19) may specify 
the number of persons who may live in the house in its existing 
condition, and the occupier may be made liable to ensure that no 
additional lodgers are allowed in, and that if any of the existing 
lodgers leave they are not replaced by others. 

The Act also widens the scope of the grounds upon which a 
“ standard grant’? can be obtained under the House Purchase and 
Housing Act, 1959 (s. 80). Previously, a grant could be obtained 
if the house did not possess a hot-water supply. Now a grant can 
be obtained if the house does not possess “a hot-water supply at 
a fixed bath or shower in a bathroom, and at a washhand barto 
and at a sink.” 

A further provision (s. 29) amends the Rent Act, 1957, enabling 
the standard rent to be raised by 124 per cent. of the amount spent 
on improvement, in place of the previous 8 per cent. 

The Act also alters the subsidies payable in respect of new 
housing accommodation provided by local authorities and other 
bodies, but as these are of a specialist application they are not 
noted here. 

D. G. VALENTINE, 


wa 
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THE SKELETON IN THE JuRY-ROOM 


R. v. Thompson + raises again an important problem in our system 
of jury trials. Thompson was convicted of office-breaking, posses- 
sing housebreaking implements by night and assaulting a police 
officer with intent to resist arrest, but was granted leave to appeal 
against conviction by the Court of Criminal Appeal on the strength 
of an allegation of an act of misconduct by the foreman of the jury 
within the jury-room. It was said that between the jury returning 
a verdict of guilty in the evening and sentence being pronounced 
the following morning, a juryman told a Mr. Thomas that the 
majority of the jury had been in favour of acquitting the prisoner 
until the foreman produced a list of his previous convictions 
whereupon they agreed to convict. 

It is a well-established rule of English law that an accused’s 
previous convictions should not be given in evidence unless there 
are special circumstances.* This rule is well known to lawyers, but 
jurymen must often wonder after bringing in a verdict of guilty 
and hearing a list of convictions read out before sentence, why 
this confirmatory proof of guilt was not given to them before they 
considered their verdict. The answer is, of course, that these 
previous convictions are not as rationally probative as a jury might 
think. They may be evidence of guilt, even if they only show a 
criminal disposition, but the wisdom of the common law rightly 
dictates that the jury is not capable of distinguishing the prejudice 
raised against the accused by his record and the real probative 
value of it. For instance, they may construe the record as con- 
firmation of the police suspicion and reasoning which prompted 
the arrest, whereas in fact it might well have been the basis of that 
suspicion and reasoning, and thé deduction could rest almost 
entirely on the accused’s record. If the allegation were true and 
the foreman did produce the accused’s record for the jury, whether 
in ignorance, prejudice, malice or misplaced conscientiousness, he 
broke one of the cardinal rules of the law of evidence. 

The foreman also put back the clock several centuries. 
Originally juries, both grand and petty, were specifically chosen 
from the locality of the offence for their special knowledge of the 
circumstances of the crime and they decided the case largely on 
their own knowledge.* As the practice of introducing evidence 


=, 7 [962] 1 AN ER. 65. 


eee rule ig subject to the exceptions in the Criminal Evidence Act, 1895, 

a (f} and at poe law. a 

Seg generaly hayer, Igeliminary Treatise on’ Hoidence, pp. 47-182; 

an © in Bushels Case (1670) 6 How.8t.Tr. 909 gf p, 100; 
Non O.J. in R. v. Reading (1678) 7 How.8t.Tr. 259 at p. 267. 
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grew and the ease of finding jurymen with special knowledge 
decreased, the system gradually approached the modern converse. 
One of the qualities of a jury is supposedly its ignorance of, and 
disinterestedness in, the facts. This is so much so that fears are 
frequently raised over any undue publicity given to the preliminary 
hearing which prevents the jury coming to court with an open 
mind. If the case does arise of a juror having relevant knowledge, 
he should be called as a witness,* otherwise the jury should not act 
on his evidence. Most probably he would be asked not to serve on 
the jury. 

In theory the accused is protected from prejudiced jurors by a 
right to challenge, with or without stating his cause, any juryman 
he thinks may not give him a fair trial.” If this precaution is to 
work the defendant must be psychic and there is little protection 
against the calling of a jury composed of bigots, fanatics, libertines 
or morons. Generally speaking the law of averages produces a 
reasonably balanced body though it still does not exclude the 
dangers produced by a juryman who does not conform in character 
or behaviour, or one who is determined to act on his personal 
knowledge of the case. 

Anyone unfamiliar with the system might assume that pre- 
cautions are taken against a jury or juryman who does not conform 
to practice when forming his judgment. He would, of course, be 
wrong. On the contrary, the precautions exist to ensure that any 
failure to conform to practice is ignored. This is the result of the 
well-established rule of English law that evidence cannot be taken 
from jurymen of what happened in the jury-room or the jury-box.* 
Since strangers are excluded from the jury-room, this effectively 
excludes any inquiry. The Court of Criminal Appeal therefore 
dismissed Thompson’s appeal. 

It is a principle that what goes on in the jury-room should be 
treated as private and confidential, but this is not a rule of law 
and from time to time information leaks out.’ Some of the 


4 3 Hawk.P.C., o. 46, 8. 17; Fitejames v. Moys (1668) 1 Sid. 188; R. v. Hedth 
(1774) 18 How.8t.Tr. 1 at pp. 122, 128; R. v. Rosser (1886) 7 C. & P. 648; 
Manley v. Shaw (1840) Car. & M. 861. 

s The accused can challenge up to seven jurymen without cause. There is no 
limit to those he can show cause for challenging. Partiality 1s a proper cause 
for challenging. 

¢ There are a large number of cases to this point. Cited in R. v. Thompson 
were Ells v. Deheer [1022] 2 K.B. 118; R. v. Armstrong [1922] 2 K.B. 555; 
R. v. Thomas [1988] 2 K.B. 489; Shoukatallie v. R. [1961] 8 W.L.R. 1021. 
Bee also Nesbitt v. Parrett (1902) 18 T.L.R. 810; Jackson v. Wilhamson 
(1788) 2 T.R. 281; Vaise v, Delaval (1785) 1 T.R. 11; R. v. Melik (1915) 
11 Cr.App.R. 100. The position is probably different where the malpractice 
is disclosed by the jury at the time the verdict is received, R. v. Newton 
(1912) 7 Cr.App.R. 214. 


‘In Ellis v. Deheer [1922] 2 K.B. 118 at p. 118, Bankes L.J. referred with gam 


astonishment and disgust to recent newipapar reporta of a statement by a 

attracted mych publio attention 
as to what took place in the jury-room after, the jury had retired; but he 
refrgined from expresan an opinion on whether the newspapers were guilty 
of contempt of court. The matter was also referred to by Warrington and 
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allegatiois suggested by such leakages are most disquieting. 
Nevertheless, however strong the evidence is of malpractices in the 
jury-room there is no way of effecting an appeal on it, unless there 
has been outside inttrference. How frequently verdicts are reached 
în an improper fashion will not be known so long as the present 
rule exists. Many people argue they are not considerable. But, 
although modern juries are unlikely to reach their verdict by 
drawing straws,® in some cases, particularly where jury-prejudice 
is great, as with driving offences, suspicions of improperly con- 
sidered verdicts are strong. The whole point is that so long as the 
truth of suspicions and allegations cannot be determined, confidence 
in the jury, in so far as it exists, will be shaken. 

The rule excluding inquiry is supported by two main argu- 
ments.® The first, the desire to secure finality for jury decisions, 
is a poor one. A jury conviction can already be upset if the Court 
of Criminal Appeal thinks it unsupportable by the weight of 
evidence—itself a recognition of their fallibility even though the 
power is rarely exercised. To give finality to an ill-reached decision 
does not cure it; it makes if worse. The second reason is to 
protect the jury from pressure that might otherwise be put on them 
to explain how they reached their decision. This seems the crux 
of the matter and the argument is very strong. It could obviously 
have unfortunate consequences if the practice arose of convicted 
persons or their legal advisers seeking evidence from jurors on 
which to impeach their verdict. Whether this would be a greater 
evil than the existing position is at least doubtful. Obviously 
jurors would have to be protected from unfair measures. A 
possible argument against such a move might be the number of 
appeals likely to result, but if many of them were successful this 
would really be an argument in favour of the move. 

At the moment we seem certain to continue with the present 
rule effectively veiling the private irresponsibility of a jury or a 
single juryman. The job of a juror is a thankless task for most 
people. Is it a suitable task for unskilled labour or would it not 
be better if they were replaced by trained and professional 
assessors? The argument that amateurs have been doing the job 
for centuries will not suffice, the question is how well have they 
been doing it? The law does its best to conceal the answer.?° 


J. A. ANDREWS. 


Atkin L.JJ. (at pp. 120 and 121) who likewise refrained from expressing 
opinions. See also the remarks of Lord Hewart C.J. in R. v. Armstrong 
922] 3 K.B. 555 at p. 568. 
8 A method for which Hore appears to be a precedent; see Vaise v. Delaval 
(1785) 1 T.R. 11. 
9 See Ellis v. Deheer [1922] 2 K.B. 118 at p. 121, per Atkin L.J. 

10 Judges' comments on the jury system are usually favourable though their 
reasons are inconsistent. Their attitude is likely to preclude an early mqui 
into the systen® See Williams, Proof of Guilt, 2nd ed., chapter 10, es ally 

. 231 A tnost interesting general work on the subject is Devlin, 
Wiad by Jury. * 6 
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A DISAPPOINTING INTERPRETATION OF THE FACTORIES Acts 


Tue decision in Sparrow v. Fairey Aviation Co. Ltd. illustrates 
the present trend in the interpretation of the factories legislation, 
which, it is submitted, is to give very restricted meanings to these 
enactments. The plaintiff was engaged in making petrol filler caps 
on a lathe at the defendants’ factory. The workpieces were secured 
in the lathe by three jaws that gripped the inside of a 2}-inch 
diameter hole in the centre of the component. The outer ends of 
these jaws came to within 1/16th of an inch of the outer edge of 
the hole. As part of the operation the plaintiff ran a hand tool 
around the edge of the hole, while jaws and component were 
rotating at high speed. The point of the tool was caught by the 
jaws and the plaintiff's hand brought violently into contact with 
the rotating parts and injured. 

An action was brought against the defendants, claiming dam- 
ages for breach of statutory duty under section 14 (1) of the 
Factories Act, 1987,7 in that the jaws of the lathe were dangerous 
machinery which had not been securely fenced. 

The trial judge, Streatfeild J., found that the rotating jaws 
represented a serious danger, and that an obligation arose to fence 
them. He held, however, that “in one sense ” they were fenced 
because they were ‘f completely buried ” in the component. His 
Lordship considered the object of section 14, and discussed the 
dicta of Lords Macmillan, Uthwatt and Simonds in Nicholls v. 
Austin (Leyton) Ltd.’ that the obligation was so to sereen or 
shield the dangerous part as to prevent the body of the operator 
from coming into contact with it. 

While he appreciated that the House of Lords in this case had 
been applying their minds to the problem of the protection 
required by the Act against articles being ejected from the 
machine, ‘“‘ he could not ignore ” the opinion of Lord Macmillan 
that the intention was to protect against bodily contact with the 
dangerous part. Applying these dicta to the case before him, 
Streatfeild J. came to the ‘conclusion that thé component 
sufficiently fenced the dangerous parts, saying, 

“ ... but here a part ... was fenced in such a way as’ to 
prevent the body of the operator or some part of his body 
coming into contact with it... with some reluctance, I feel 
bound to hold that the dangerous part was fenced sufficiently 
within the meaning of section 14.” 4 


On appeal, the plaintiff was again unsuccessful. The defen- 
dants in the Court of Appeal accepted that the jaws were dangerous 
and unfenced machinery, and did not rely on the trial judge’s 


1 T1961] 1 W.L.R. ary oe 855 (0.A.); [1961] 3 AI E.R. 452. 
°2 1 Edw. 8 & 1 Geo. . 67, 

-3 [1946] A.C. 408, at D 500-501, 506-507 and 664-505 deipeaeay: 

4 [1964] 1 .L.B. at p. 848. 
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finding that they were securely fenced. They contended, however, 
that they were not liable for injury of the particular kind suffered 
by the plaintiff. 

Devlin L.J. accepted this submission. He was persuaded by 
the dicta of the House of Lords in Nicholls’ case * that the protec- 
tion of section 14 was confined to preventing contact between the 
operator and the dangerous part. He did not consider a tool to be 
part of the operator, but confined the protection strictly to the 
workman’s person, preferring to leave the question of clothing 
until it arose for decision, Contact between a tool and the 
machinery was unlikely to result in serious injury; this was 
significant, as the section should be read in the light of the com- 
mon law principle that the employer was liable only for danger 
that he ought to anticipate. He went on, 


“under the section the employer does not owe an unlimited 
duty to the employee to protect him from all injury caused by 
the working of the machine, but only from injury * caused by 
or through contact between him and the machine.” 


In coming to this conclusion his Lordship also relied on the 
principle laid down in Gorris v. Scott,® that an action for damages 
will not lie unless the damage suffered by the plaintiff is of the 
kind intended to be guarded against by the statute. 

Danckwerts L.J. supported the trial judge’s view that the 
component operated as a fence to the dangerous jaws and satisfied 
section 14. Having concluded that the jaws were protected against 
bodily contact his Lordship was not prepared to consider that the 
intervention of a tool caused a breach of the section.” 

Sellers L.J. did not agree. He thought that the House of 
Lords dicta * were not applicable, as he was not convinced that 
their Lordships had in mind the circumstances which existed in the 
case before him, or were intending to express an opinion which 
would affect them. He believed that the word “* worker,” as used 
by Lord Uthwatt,® would have included any tools and equipment 
that might be necessary; in any tvent there was nothing in the 
section as a whole which would exclude protection for an operator 
plus the tool with which he was working. It was well known (he 
said) that clothing catching in machinery was a common form of 
accident, and damages had frequently been awarded in conse- 
quence. He did not see that the case before him was very different 
in principle. His Lordship believed that a breach of the section 
was established, and that thereby the plaintiff had met his 
injuries.’ 

Two criticisms may be ventured of Devlin L.J.’s judgment. 
First, only a very narrow interpretation of the word “ operator ” 


5 [1961] 8 W.L.B. at pp. 864-8665. e è (1874) L.R. 9 Ex. 1258 
T [1961] 8 W.L.R. at pp. 885-866. 8 [1946] A.C. at p. 507. 
2 [1961] 3 W.L.R. at pp. 859-868. . + 
° 
e 
. e ew 


850 THE MODERN LAW REVIEW ° Vor. 25 


would confine the term to a man’s person, excluding his*tools. It 
is nothing short of astonishing that there should be a moment’s 
doubt over the inclusion within the term of the clothing a man 
wears to perform his duties. This hesitation suggests to the writer 
that sight is being lost of the main object of the section. Second, 
it is submitted that the rule in Gorris v. Scott * has only limited 
application to cases arising from breaches of industrial safety legis- 
lation.2° While it is clear that an action cannot arise where the loss 
suffered is of a different kind from that contemplated by the 
statute, it is urged that this principle can be applied only with the 
greatest caution in the circumstances of an industrial accident 
when an apparently relevant breach of statute has been esta- 
blished. Lord Reid, discussing Gorris v. Scott,® said, 
“ But it seems to me to be a very different thing to say that, 
where the object of the enactment is to promote safety, the 
implication is that liability only arises if the breach causes 
injury in a particular way.” 4 

It is further submitted that the judgments of Streatfeild J. 
and Danckwerts L.J. also show the current tendency to limit the 
protection of section 14. Only in the dissenting judgment of 
Sellers L.J. is there evidence of a sympathetic approach to the 
objects of the section. 

Sparrow v. Fairey Aviation Co. Ltd.t may usefully be com- 
pared with a recent decision of the Court of Session, Boryk v. 
N.C.B.4 In this case the ‘* dangerous parts” were the 
unguarded *? teeth of a coal-cutting machine in the defendants’ 
mine. Again the injury to the plaintiff was indirect, as a pit prop 
had been caught and thrown against him by the moving teeth. 
The defendants relied on the same dicta of the House of Lords,’ 
but on this occasion without success. The Lord Justice-Clerk 
(Thompson) considered the speeches in the House of Lords, and 
went on, 

‘In my view their Lordships were not addressing their minds 
to what constituted contact but were considering only the cop- 
trast between what happens outside the machine and what 
happens inside it. I cannot regard these cases as laying down 
that there must necessarily be direct bodily contact between 
the workman and the exposed part before the workman can 
have a relevant case. I reject the view that it is already a 
matter of decision that only personal contact will do.’ 14 


Lord Patrick agreed with these views; he felt that the conten- 
tions of the defendants read far more into the expressions of 
opinion in the House of Lords * than these opinions warranted.'® 
10 See Quintas v. _ National Smelting Co. Ltd. [1960] 2 W.L.R. 217; (1960) 28 


M.L.R. 
11 Grant v. NOB [1956] 2 W.L.R. 752 at p. 759. 


“12 1959 8.C. 1 (Second Divinen). . 
18 Contrary to 1 and 2 Geo. B, c. 50, s. 56. e s š 
14 At pp. 6. 15 At p. 7. 
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The difference between these decisions in Scotland and England 
is significant. In England, following the tendency to strict inter- 
pretation of statutes imposing criminal liability, protection is 
confined to direct physical contact between the workman and the 
dangerous part. In Scotland, when the general object of the 
statute is kept in mind, the section is construed as protecting the 
workman against dangers arising from the machine, directly or 
indirectly. 

Tt appears to the writer that, once again, the Scots courts have 
demonstrated their ability to arrive at what seems to him to be a 
just decision in an unlegalistic and commonsense manner. 


R. W. L. Howe zs. 


SCRATCHING A ROLLS- 
CONSECUTIVE Tortreasors’ Liasnrry FOR DAMAGES 


Ta plaintiff’s Rolls is damaged by A in such a way as to necessi- 
tate respraying at a cost of £75. Before the work can be carried 
out B causes “ further ” damage to the vehicle, but damage which 
can be eliminated by the same respray. A and B are consecutive 
tortfeasors, not concurrent nor joint tortfeasors. Can the plaintiff 
recover damages from B? This was the novel point that fell to be 
decided in Performance Cars Ltd. v. Abraham. Lord Evershed 
M.R. held that the necessity for respraying was not the result of 
B’s wrongdoing because that necessity already existed. The 
position was as though B were being sued for further splintering 
an already splintered windscreen. Donovan L.J. thought that no 
extra burden in the matter of respraying had been put upon the 
plaintiff by the second accident. The decision raises a number of 
problems. 

(i) The scratch inflicted by A is fairly small, such that to 
restore the vehicle to its former condition a respray is necessary, 
but such that the appearance of the vehicle is only very slightly 
affected. B subsequently makes an enormous series of scratches 
on one side, such that the remedy for the damage is still the same 
respray, but such that the appearance of the vehicle is very 
seriously affected. Can the plaintiff claim damages from B on the 
grounds that B’s act has diminished the value of the vehicle in the 
eyes of a potential purchaser much more substantially than the 
act of A? No, unless the plaintiff can show that A’s damage did 
not diminish the value of the vehicle. ‘* Prima facie, the damage 
occasioned to a vessel is the cost of repairs—the cost of putting the 


16 Bee (1951) 67 L.Q.R. 10. 

1 [1962] 1 Q.B. 38; [1061] 8 W.L.R. 749; [1981] 8 AILE.R. 418. a 

2 The decision, was dummed*up in the W.L.R. index: ‘‘ Damages—-For denting 
dented Rolls—Nil."' eos 
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vessel in the same condition as she was in before the collision, and 
to restore her in the hands of the owners to the same value as she 
should have had if the damage had never been done; and prima 
facie, the value of a damaged vessel is less by the cost of repairs 
than the value it would have if undamaged, though it is true that 
evidence may establish that the value of the vessel undamaged is 
exactly the same after she had been damaged. ... Well, if that 
be a fact to be taken into account, it seems to me that the learned 
judge was right in saying that it was for the defendants to establish 
it.” 8 

(ii) A and B, acting severally and not in concert, both scratch 
the Rolls is succession, only minutes or even seconds separating 
their acts; the same respray will remedy all the scratches. 
Devlin L.J. said * that the question was whether the loss was one 
and indivisible. If four men, not acting in concert, strike a victim 
causing injuries, they are all liable for those injuries unless there 
were four separate injuries which could be isolated and attributed 
to a particular man. If a ship is damaged in two collisions and 
has to put into dry dock, it is usually possible to attribute and 
apportion the loss between the two tortfeasors. 

Presumably if the subsequent scratch inflicted by B had been 
deliberate and not negligent, B would have been liable in trespass 
even though that scratch could be eliminated by the respray 
necessitated by A’s scratch. 

If the plaintiff does not intend to have the respray carried out, 
he is still entitled to damages, unless the vehicle has become a 
total loss.” Goddard L.J. said*: ‘‘ What she does with the 
compensation when she receives it is a matter for her and nobody 
else.” 

(iii) A scratches the Rolls on one side, thereby necessitating a 
respray; before the work is executed B scratches the other side, 
thereby necessitating a different respray. The resprays are effected 
concurrently. Which of the consecutive tortfeasors is liable for 
damages fof loss or use? In the same way that in Performance Cars 
Ltd. v. Abraham? B did not cause any additional expense to the 
plaintiff in the respraying, so B did not cause any extra loss of use 
if the repairs can be concurrently carried out. When a tortfeasor 
caused minor damage to a ship, necessitating ten days in a dry 
dock for repairs, but before the repairs could be carried out the 
ship suffered severe damage in a storm, quite unconnected with 
the earlier damage, necessitating thirty days in dry dock, and the 


3 Greer L.J. in The London Corporation [1985] P. 70, 77. 

4 Dingle v. Associated Newspapers Lid. [1961] 2 W.L.R. 523, 542-549. 

5 The York [1929] P. 178, 185. 

8 Lifen v. Watson [1940] 1 K.B. 556, 558. 

7 Supra. ae eo hes 

°8 Would the plaintiff fai? to fulfil his duty to minimise damfiges if he did not 
cause the respraying to be carried out concurr@ntly, where this is shown to 
have» beat possible? 
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works of’repair were carried out concurrently, it was held that the 
tortfeasor was not liable for damages for loss of use, since when 
the’ ship entered dry dock and the minor repairs were executed it 
was not a profit-earning machine by reason of being completely 
immobilised by the storm.®? In that case the subsequent damage 
was accidental, not tortious, and very much more severe than the 
earlier damage. Where concurrent repairs are carried out, it may 
be relatively easy to apportion the cost of those repairs between 
two tortfeasors, but not so easy to apportion loss of use. If A’s 
tort takes ten days to repair, and B’s tort takes fifteen days to 
repair, is A to argue that his ten days have been swallowed up by 
B’s fifteen days, so that B is liable for the whole fifteen days, or 
is B to argue that his repairs in effect necessitated only a further 
five days’ loss of use. It is submitted that the latter argument 
appears to be supported by Performance Cars Lid. v. Abraham.” 


ALEC SAMUELS. 


An Uneerortep Nervous Smock Decision 


Consiper the following facts: 


A, the driver of a car, his close friend B, and B’s son who is 
eight years old, are travelling together on a holiday. A drives 
the car into a garage for some petrol, and he asks B to go into 
the office of the garage to pay the bill for him. B and B’s son 
get out of the car. While B is in the office, A negligently 
backs the car in the courtyard of the garage and B’s son’s foot 
is caught under the wheel of the car. B’s son screams and B, 
hearing his screams, rushes out to the yard and helps to 
release the boy. B suffers slight shock. A is in breach of a 
duty of care to B’s son and the boy is awarded £1,250 
damages. 


Bearing in mind the present law relating to nervous shock and, 
in particular, the decisions in Bourhill v. Young} apd King v. 
Rhillips,? would you advise B that’ he can recover damages for the 
nervous shock he suffers as a result of fear for his son’s safety? It 
will be remembered that in Bourhill v. Young the House of Lords 
decided that a Glasgow fishwife who heard the noise of a collision 
forty-five feet away while she was on the blind side of a stationary 
tramcar, could not recover damages for nervous shock from the 
estate of the negligent driver. In King v. Phillips a mother in a 
house heard her child scream and looking out from an upstairs 
window she saw a taxi-driver, seventy-five yards away, negligently 
backing his taxi into her child’s tricycle, although she could not 
see her child. The Court of Appeal held that she could not recover 

* damages for nervous shock. 


9 Corsage Steamship Co. a vy. Royal Norwegian Government [apal A 


806, per Lord Jowi 10 he 
1 La AC 92 (H.L.). 2 [1058] 1 Q.B.° 429° (C.A.). 
° 
e 
. e Qe 
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Can it be said that the problem set out here is covered by the 
decision in King v. Phillips? In both cases the persons suffering 
nervous shock were not themselves in fear for their own safety; the 
plaintiffs suffered nervous shock after hearing a scream; the plain- 
tiffs were parents of the persons who were placed in danger as a 
result of the defendants’ negligence. If the case is not covered by 
King v. Phillips how can they be distinguished? The Court of 
Appeal in Boardman v. Sanderson,* which decision has not been 
reported, so far, in any series of law reports, held that the case was 
not covered by King v. Phillips and upheld an award of £75 to B 
for nervous shock. 

The leading judgment was delivered by Ormerod L.J. who 
approved of the way in which Salmon J. at first instance had dis- 
tinguished King v. Phillips: “ [in King v. Phillips] it was quite 
by chance and unknown to the driver that [the plaintiff’s mother] 
happened to live seventy or eighty yards away and heard screams, 
looked out of her window and was extremely shocked. In this case 
A did know that B was only a few yards away and therefore A 
could reasonably have foreseen, if he were negligent and as a result 
of that negligence he did injury to the boy, that B would be 
immediately upon the scene and might be shocked as, indeed, he 
was shocked.” Ormerod L.J. emphasised that in this case B and 
A were friends who had gone to the garage together. Thus A knew 
that if he negligently injured the small boy ‘‘ the father was well 
within earshot of his son’s screams and could very easily run out to 
his assistance if necessary.” 

A submitted that not only was the case covered by King v. 
Phillips but it was also covered by Bourhill v. Young, because 
there the fishwife did not see the accident happen, but only saw 
the result of it when she was moved by the noise to go and see 
what had happened, and in this case also B did not see the accident 
but was only moved to see what had happened when he heard his 
son scream. Ormerod L.J. rejected the idea that a distinction 
should necessarily turn on whether the accident was witnessed hy 
the plaintiff or not. There was, in his opinion, no authority for 
this distinction and it was difficult to understand why the line 
should be drawn in that arbitrary fashion. Certainly in some 
cases, as in Bourhill v. Young, this would be a proper line to draw, 
but “ clearly the facts in these cases are infinitely variable and it 
would be difficult, if not impossible, to draw any line of distinc- 
tion.’ The learned judge then proceeded to state what is probably 
the ratio decidendi of the case: ‘* I think I need say no more than 
that if the facts of this particular case are fitted to the concept of 
negligence it is clear that a duty was owed by this driver (A), not 


E Ormerod, Devlin and “Danckwerts U.JJ. Febuary | 7, 1981: upholding the 
decision gf Salmon J. at Newcastle Assizes. note is basedon the franscript 
of the judgment in the Bar Library. 
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only to fhe boy but to the near relatives * of the boy who were, as 
he knew,‘ on the premises, within earshot, and likely to come upon 
the scene if any injury or ill befell that boy.” Both Devlin and 


Danckwerts L.JJ. agreed with this judgment. 


Can it be said that this Court of Appeal decision is so unimpor- 
tant that it is not worthy of being reported? Is it true to say that 
decisions on nervous shock, provided they fall within the general 
framework of negligence, must always depend completely upon 
their own particular facts? Surely this cannot be so. Prediction 
would be pure guesswork. The difficulty about the law relating 
to nervous shock at present is that the leading cases of Bourhill v. 
Young and King v. Phillips are negative cases. They are negative 
in the sense that although they lay down the general principle that 
liability for nervous shock depends upon foreseeability, in each case 
on the facts the court denied that the plaintiff was owed a duty 
of care.” Thus we are not given much help in deciding when a 
court will say that a duty of care does exist. What the hypo- 
thetical reasonable man can foresee is what the courts say he can 
foresee, and any decision which on the facts gives a positive answer 
by establishing rather than denying a duty of care must be of 
assistance in discovering how far the courts are likely to go. The 
only completely certain law before Boardman v. Sanderson was 
that decided in the early case of Dulieu v. White, where it was 
held that a duty of care was owed to a person who suffered nervous 
shock when put in reasonable fear for her own safety.” The cases 
of nervous shock arising from fear for other persons’ safety do not 
establish accurately when a duty of care may be owed. 

The decision in Boardman v. Sanderson is positive in that a 
guide is given as to the type of fact situation necessary before a 
duty of care will be owed. Several problems are posed by the 
case: 

(a) Is a duty of care owed only to near relatives who suffer 
nervous shock? In most of the cases so far where damages have 
been recovered the plaintiff has suffered nervous shockefor fear for 
the safety of a close relative.? Does this mean that if the plaintiff 
in Boardman v. Sanderson had been a friend and not a relative, 
he would not have been owed a duty of care? Surely this cannot 
be correct. What if he had been a complete stranger to the boy, 
but had nevertheless reacted reasonably? It seems doubtful how 
long the courts can insist that the duty of care can only be owed 
to relatives; it is too easy to think of ordinary examples where it 

k Italics supplie a 5 CÍ. Denning L.J. in King v. Phillips. 

1 tle Bing vV. eia 1988] 1 Q.B. 420 at 448, per Hodson L.J. 

8 Bee Hambrook v. Stokes [1925] 1 K.B. 141 (C-A); Owens v. Liverpool 
Corporation [1080] 1 K.B. 804 (C.A. (onbted in Bourhill v. Youn ng): 
Behrens v. Bertram Mille [1057] 2 Q.B. 1; Schneider v. Hisovitch [1960] 
2 Q.B. 480. Uf. Dooley v. Cammell Laird [1931] 1 Uloga” s Rep. 271, 


where the syccessfil plaintiff had suffered shock for fear for patety of his 
fellow-workmen. 
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would be absurd to give a relative a remedy but callously to ignore 
a non-relative. 

(b) Does a negligent person owe a duty of care to the nervous 
shock victim only if he knows that he is present and is therefore 
likely to react in this way? ` What if the negligent person does not 
know, but ought reasonably to have foreseen, that a relative is near 
to the person whom he places in physical danger? Possibly, King 
v. Phillips indicates that this does not always cast upon him a duty 
of care to that person; it is not too demanding to expect a negli- 
gent driver reasonably to foresee that the mother of a small boy on 
a tricycle is somewhere in the vicinity. However, there must be 
some cases where a person will be liable if he can reasonably fore- 
see, even though he does not know of, the presence of a relative 
susceptible to nervous shock. 

The Court of Appeal judgment in Boardman v. Sanderson is 
important in that it does provide some guide to when the courts 
are prepared to say that a duty of care will be owed to a person 
who suffers nervous shock through fear for the safety of another. 
It will be owed to a near relative (quaere the position concerning 
non-relatives) who is closely associated with the activities of the 
person injured or threatened by the negligent person, who is on 
the scene or near at hand, who sees or hears the accident, and 
whose presence is known (quaere ought to be known) to the negli- 
gent driver. The concept of duty of care in nervous shock cases 
is thus becoming less vague. 

Although Danckwerts L.J. agreed with Ormerod L.J., he did 
make a few additional remarks: ‘f I am unable to differ from the 
conclusion reached by Salmon J. on the principal issue of negli- 
gence; and as regards the damages awarded to the father of the 
infant plaintiff for shock, it seems to me that the case satisfies the 
relevant test, being that of reasonable foreseeability discussed by 
the House of Lords in Bourhill v. Young and by the Privy Council 
in Overseas Tankship (U.K.), Ltd. v. Morts Dock Engineering Co. 
(The Wagdn Mound). *? This is probably the first case in which 
a judge in the Court of Appeal has referred to the Wagon Mound. 
Danckwerts L.J. no doubt is referring to that part of Viscount 
Simonds’ judgment which approves of the remarks of Denning L.J. 
in King v. Phillips that “ there can be no doubt since Bourhill v. 
Young that the test of liability for shock is foreseeability of injury 
by shock.” 1 However, it is interesting to notice that a member 
of the Court of Appeal has referred to the decision in that court 
without mentioning the precedent difficulties of applying it." 


GERALD DWORKIN. 


® The *'roscue ™' cases provide an interesting parallel. 
10 [1961] A.C. 988 (P.O). 11 [1958] 1 Q.B. 420, 441. 
4a Lord Parker C. J., at aes instance, in Smith v. Leech Brai & Co. Ltd. [1962] 
2 W.L.R. 148; [1961] 3 All E.R. 1159, has @learly stated ,obiter) that no 
court shofld have any difficulty in applying The Wagon Mound, 
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CONTRIBUTION BETWEEN TORTFEASORS 


Secrion 6 (1) (c) of the Law Reform (Married Women and Tort- 
feasors) Act, 1985, provides that 


“where damage is suffered by any person as a result of a 
tort . . . any tortfeasor liable in respect of that damage may 
recover contribution from any other tortfeasor who is, or 
would if sued have been, liable in respect of the same damage, 
whether as a joint tortfeasor or otherwise.” 


Does the word “ liable ’? when first used in paragraph (c) mean 
“ found liable in an action ’’; or, alternatively, does it mean 
simply “ responsible in law,” with the consequence that a tort- 
feasor who has admitted liability for, or who has paid into court, 
even with a denial of liability, damages which the plaintiff has 
accepted in satisfaction of his claim, can claim contribution from 
the other tortfeasor? 

Heretofore it would appear that this problem has not con- 
fronted any court in any Commonwealth country which has 
legislation comparable with the Law Reform Act of 1985. It fell 
to McGregor J. of the Supreme Court of New Zealand to answer 
the question in Baylis v. Waugh and Another,’ in interpreting 
section 17 (1) (c) of the Law Reform Act, 1986 (New Zealand), 
which is, to all intents and purposes, identical with the subsection 
of the English Act quoted above. 

The plaintiff was injured in a collision which occurred between 
a motor-car driven by the defendant and a bicycle ridden by the 
plaintiff’s father (the third party) on which the plaintiff, an infant, 
was being carried. The defendant paid into court, with a denial 
of liability, the sum of £4,500 odd. The plaintiff filed a notice of 
acceptance of this payment into court in satisfaction of his claim.? 

On a motion for directions as to the mode of trial of the action, 
the issue stated in the first paragraph of this note arose. The 
learned judge held that the word “ liable ” meant ‘* responsible 
in law.” The defendant who was, admittedly, responsible in law 
ceuld therefore claim contribution bom the third party. 

The question answered by McGregor J. was discussed obiter by 
both the Court of Appeal and the House of Lords in George 
Wimpey & Co., Ltd. v. B.O.A.C.8 While all the Lords Justices 
were of the opinion that, in the context, the word “ liable ”?” meant 
“ responsible in law,” in the House of Lords Viscount Simonds 
said that it meant “ sued to judgment.”’ 

The question arose but again was not decided in the High Court 
of Australia in Bitumen and Oil Refineries Ltd. v. Commissioner 
for Government Transport * and in the Supreme Court of South 


ao 
© 1 [1962] N.Z.L.R. 44. 


2 As the plamtif was an infant, the compromise was subject to the court's, 

approval. e s 
8 [1958] 2 Q.R. 501 YC.A.); [1955] A.C. 169 (H.L.) 
« (1955) 92 C.L.B. 200. 
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Australia in Hall v. Bonnett. In both these cases Wimpéy’s case ° 
was discussed and both courts tended to the view adopted by 
McGregor J. 

The learned judge, holding that “ liable **”" meant “ responsible 
in law ” and that therefore a defendant who had compromised the 
plaintiff’s claim could claim contribution against the third party, 
said that it was some comfort to notice that the meaning that he 
had adopted was that preferred by the editor of Salmond on Torts 
and by the author of Fleming on Torts, both of whom had 
discussed the question since the judgments in Wimpey’s case. 

Dr. Glanville Williams had reached a similar conclusion many 
years before Wimpey’s case was decided. In his Joint Torts and 
Contributory Negligence T Dr. Williams gave the following reasons 
why the meaning of ‘liable’? as subsequently given by 
McGregor J. should be adopted. They were: (a) The ordinary 
meaning of the word ‘ liable ’? does not presuppose a judgment, 
and the context of the word in the section is on the whole not 
strong enough to displace this meaning; (b) the insertion of the 
words “ or would if sued have been ” before the word “ liable ” 
as applied to the defendant to a claim for contribution can con- 
ceivably be explained otherwise than as a statutory indication of 
the meaning of the word “ liable °”; (e) considerations of policy 
are overwhelmingly in favour of allowing a tortfeasor to settle out 
of court and then claim contribution, rather than go to the trouble 
of defending an action merely to qualify for the right of 
contribution. 

It is doubtful, however, whether considerations of policy are 
overwhelmingly in favour of allowing a tortfeasor to settle out of 
court and then claim contribution. Section 6 (2) of the Law 
Reform (Married Women and Tortfeasors) Act, 1985, provides: 


“ In any proceedings for contribution under this section the 
amount of the contribution recoverable from any person shall 
be such as may be found by the court to be just and equitable 
having regard to the extent of that person’s responsibility for 
the damage.” 


If, as is submitted, ‘‘ damage ’? means what the plaintiff and the 
defendant have agreed is the total loss suffered by the plaintiff, the 
interpretation of the word “ liable ” given in the instant case may 
work injustice. Suppose a defendant pays into court or offers to a 
plaintiff of full capacity a sum by way of damages which the third 
party is able to show is excessive and the payment in or the offer 
is accepted by the plaintiff. The damage suffered by the plaintiff is 
thereby quantified. The third party must pay such part of that 
sum as the court thinks just and equitable having regard to the J 
extent of his responsibility for that damage. It may be that, in ° 


e + 
5 [1956] 8.A.8.B. 10. e & Note 8 above. 
t (1954), p 97. 
e 
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the proceedings for contribution, the court would construe the word 
“ damage ” in subsection (2) as the amount of damages which, in 
its opinion, the plgintiff has suffered. In those proceedings the 
court would thus be given power to review the amount of damages 
which the parties themselves have agreed on. But to give the court 
power to review the amount of damages so agreed upon would 
discourage rather than “‘ encourage reasonable settlements.” The 
encouragement of settlements is one of the reasons which Salmond 
on Torts ë gives for his interpretation of the disputed word. 

The problem has been foreseen by the Ontario legislature. 
Section 2A of the Contributory Negligence Act, 1987 (as amended 
by the Negligence Amendment Act, 1948), provides: 


** A tortfeasor may recover contribution from any other tort- 
feasor who is . . . liable in respect of the damage to any 
person suffering damage as the result of a tort by settling with 
the person suffering such damage, and thereafter commencing 
or continuing action against such other tortfeasors, in which 
event the tortfeasor settling the damage shall satisfy the court 
that the amount of the settlement was reasonable and in the 
event that the court finds the amount of the settlement was 
excessive it may fix the amount at which the claim should 
have been settled.” 


Such an amendment might well be made by other legislatures 
which have comparable legislation enabling contribution by a tort- 
feasor to be recovered. A third party against whom contribution 
is claimed should not be bound by a settlement made between the 
plaintiff and the defendant. 

A. G. Davis. 


Tse Twiuient oF SUBJECTIVE POWERS 


‘Tue recent case of Commissioners of Customs and Eacise v. Cure & 
Deeley Ltd.* prompts a reconsideration of the role of the courts in 
supervising administrative discretion. It has been apparent for 
several years that in the “‘ ever continuing struggle between the 
executive and the subject ’? * the pendulum has been swinging in 
favour of the latter. The whole climate of opinion is in favour 
of extending judicial control over the administration ° but it is 
questionable whether this is the best means of keeping the 
administration in check. 


Section 88 (1) of the Finance (No. 2) Act, 1940, provides: 
“ The commissioners may make regulations providing for any 
matter for which provision appears to them to be necessary 


8 12th ed., p. 98. 
1 [1961] 8 W.L R. 798. è a 
2 Bachs J. at p. 818. 
8 Bee the s Report, 1987 Cmnd. 218, and the Tribunals and Enquiries Act, 
1058. 
. 
° 
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for the purpose of giving effect to the provisions of ‘this Part 
. of this Act and of enabling them to discharge their functions 
thereunder... .”? 


Under this provision was made regulation 12 of the Purchase Tax 
Regulations, 1945, which was alleged to be ultra vires by the 
defendant firm when a claim for purchase tax was made against 
them. The question of ulira vires was ordered to be tried as a 
preliminary issue. It was claimed by the commissioners and 
admitted by the defendants that upon a true construction of regu- 
lation 12 once a tax return is not furnished or is incomplete, the 
commissioners may assess the amount of tax appearing to them 
to be due and that, unless the taxpayer can convince them within 
seven days of their demand that another sum is the tax due, this 
amount is ‘f deemed to be the proper tax due” and cannot be 
challenged in court. The commissioners claimed that such a pro- 
vision was necessary because, in order to discover whether returns 
made were false, confidential inquiries had to be made amongst 
customers who would not divulge information if it was made known 
to the suppliers that they had done so. Sachs J. commented °: 
** Apart from all other possible criticisms, such a procedure, 
as Mr. Boydell pointed out, maximises the chances of the 
appraisals of evidence and rulings on points of law involved 
in a determination failing to accord with such decision as 
would be reached by a court acting in accordance with the 
elementary principles of natural justice.” 


This procedure was in contrast to that applicable in the normal 
situation where a return had been made. The tax is then recover- 
able as a civil debt under section 81 (2) of the 1940 Act so that it 
is possible for the court to decide points in dispute in an action for 
recovery of the amount claimed to be due or in an action for a 
declaration brought by the taxpayer. Section 21 provides for 
disputes as to what constitutes the “ wholesale value ” of goods on 
which the tax is levied to be referred to arbitration. 

Counsel for the commissioners conceded and contended that tite 
actual method of assessment employed by the commissioners was 
not relevant on a question of ultra vires which is concerned with 
what is legally possible. Nevertheless it seems strange that a 
regulation which had the monstrous characteristics described by 
Sachs J. should have survived for sixteen years without being 
challenged for ultra vires. It makes one suspect that its operation 
could not have been as oppressive in fact as Sachs J. painted it. 

Although both counsel contended that regulation 12 excluded 


4 There was another question which was ordered to be tried as a preliminary 


issue, namely, whether the dermand for payment of tax had been made by a ® 


° person Pp authorised under the Customs end ae Act, 1952, s. 4. 
. thought the pont was devoid of merit (af p, 823) but that on the 
strict yozing of s. 4 the demand had not been nade by an authorised person. 

5 At p. 810. 
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all challenge in the courts, it is arguable that the words “ shall 
be deemed to be the proper tax due *? do not exclude the super- 
visory jurisdiction of the courts. The courts have not been 
deterred from exercising this jurisdiction by the word “‘ final ” ° 
or “f a declaration . .. shall be treated . . . as the production of 
satisfactory evidence that work has been carried out ’’” or “ as if 
enacted in the Act ” ® and it is difficult to see why the formula of 
regulation 12 should be regarded as so conclusive. However, 
Sachs J. dealt with the case on the basis that the regulation 
denied the defendants access to the courts. 

The basic question to be decided was whether the subjective 
formula in section 88 ‘f appears to them necessary’? gave the 
commissioners unfettered legislative powers. As Sachs J. put it in 
words which will probably be widely quoted 2°: 


“ The art of excluding the subject from benefits by a positive 
definition which does not specifically refer to the exclusion is, 
of course, one that has been brought to a high degree of 
perfection in Whitehall: and it attracts profound respect for 
the craftsmanship of those whose duty it is to employ 1t.” 


One might add irreverently—also for the courts who manage to 
circumvent it. This is the point in issue. 

The case is interesting not because of the result it reached but 
for the way in which it was reached. Sachs J. accepted defence 
counsel’s argument that =; 


“‘ whenever a question of vires arose where regulations had 
been made by a competent authority under a section empower- 
ing it to do what to it appeared necessary, it was always open 
to the court to examine whether or not that regulation con- 
tained provisions of a type which the statute granted them 
power to lay down, and that, only in so far as they were of 
that type might an exercise in good faith of the discretion 
granted to that authority be beyond inquiry. In this two-tier 
approach ... to the question of vires, the first stage required 
an objective conclusion reached after an examination of the 
general scheme of the legislation.” 


Though Sachs J. purported to be following Lord Greene M.R.’s 
line of approach,” namely, that the acts of the competent autho- 
rity must fall within the four corners of the parent Act, these and 


6 R. v. Medical Appeal Tribunal, ex p. Gilmore [1987] 1 Q.B. 674. 

T Lazarus Estates, Ltd. v. Beasley [1956] 1 Q.B. 702. 

8 Minister of Health v. R., ev p. Yaffe [1981] A.C. 494. 

8 Counsel's argument that the assessment must be unchallengeable to prevent 
confidential mformation being divulged seems wholly unconvincing. The 
game argument could be used ın every criminal case where the police obtain 
evidence through informers. 

10 At p. 818. 

u At P- 819. . . s 

12 In Point of dyr CAlieries,eLtd. v. Lloyd George [1948] 2 All B.R. 646, 547 
and Carltona v. Commissioner of Works [1948] 2 All E.R. 560, $64.. 
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similar dicta 1 ‘had not in practice given much substance to 

judicial review.'* If the court," 
“ is bound before reaching a decision on the question whether 
a regulation is intra vires to examine the nature, objects and 
scheme of the piece of legislation as a whole, and in the light 
of that examination to consider exactly what is the area over 
which powers are given by the section under which the 
competent authority is purporting to act,” 


the extent of judicial control will ultimately depend on how widely 
or narrowly the courts draw the boundaries of the Act in such 
cases. 

Applying the two-tier approach to the facts of this case Sachs J. 
held that the plaintiffs failed at the first stage,!® because, looking 
at the Act, which was a tax statute, as a whole, there was no 
provision which excluded all right of appeal to an independent 
tribunal. He therefore held that the regulation was ultra vires on 
three grounds 1": 


“ First, it is no ‘part of the functions assigned to the com- 
missioners to take upon themselves the powers of a High Court 
judge and decide issues of fact and law as between the Crown 
and the subject. Secondly, it renders the subject liable to pay 
such tax as the commissioners believe to be due, whereas the 
charging sections impose a liability to pay such tax as in law 
is due. Thirdly, it is capable of excluding the subject from 
access to the courts and of defeating pending proceedings.”’ 


The first and third grounds merely reiterate one of the fundamental 
rights 1° which the courts 1° have written into the Constitution, 
namely, that the subject cannot be deprived of access to the courts 
except by express words in the statute. But the second ground 
seems to go further and make it ultra vires to give to the commis- 
sioners the power to decide questions of taxation. There is autho- 
rity for this view in Newcastle Breweries, Lid. v. The King,” 
where the court held ultra vires a Defence Regulation made in 1917 
which provided that compensation for goods acquired by the 
military authorities should be assessed by a tribunal, i.e., the 


18 Att.-Gen. for Canada v. Hallet £ Carey Lid. [1952] A.C. 427, 450. 

14 Bee He: Smith; Judicial Review of Administratiwe Action, p. 248. 

15 At p. 3 

18 Bachs J. arenes doubt whether even at the second stage such regulation 
as this would be immune from control (at p. 822). 

17 At p. 822. 

18 Beo Griffith and Street, Principles of Administrative Law, 2nd ed., p. 114. 

19 e.g., in Chester v. Bateson [1920] 1 K.B. 829. It should be noted, however, 
that the wording of the Defence of the Realm (Consolidation) Act, 1914, under 
which the regulation was made, was not subjective and the Defence Regulation 
went so far as to make ıt an offence to resort to the courts without the consent 
of the Minister. Beo also Paul (R. ¢ W.) Ltd. v. The Wheat Commission » 
[1987] A.C. 189 where a by-law which excluded an appeal to the courts from 

* an arbitrator was held ultra vres though the Act said that by-laws should 
provide ‘* for the final determination by arbitmation of disputes,” 

20 [1920] 1eK.B, 854. s 


May 1962 ` NOTES OF CASES 868 


Losses Commission.?! The judge seems to have been strongly 
influenced by the fact that as recently as 1915 the Army (Amend- 
ment) Act provided for the assessment of compensation by a county 
court judge. The decision of the Privy Council in Bennet & White 
(Calgary) Ltd. v. Municipal District of Sugar City No. 5 ** goes 
even further. Lord Reid held: 


“ In their lordships’ judgment the effect of these authorities is 
that a taxpayer called on to pay a tax in respect of certain 
property has a right to submit to the oral ay courts the 
question whether he is taxable in respect of that property 
unless his right to do so has been clearly and validly taken 
away by some enactment, and that the fact that the statute 
which authorises assessment allows an appeal or a series of 
appeals against assessments to other tribunals is not sufficient 
to deprive the taxpayer of that right.” 


Such an approach cuts at the root of our system of administrative 
tribunals and substitutes an original jurisdiction of the courts for 
its supervisory one.* 

Though the conclusion reached on the facts of the case was not 
a novel one, the two-tier approach can be used by the courts to 
narrow down the powers of the administration to what the courts 
think they ought to be.?t It is unfashionable at the moment to 
question the trend towards ever more judicial control but one may 
wonder whether the pendulum has not swung too far. Is it really 
desirable, for example, for the courts to concern themselves with 
the merits of planning decisions °% or of statutory instruments, as 
envisaged in this case, under the guise of ultra vires? °° The courts 
dissect the acts of the administration with the tools of the 
conveyancer. It is submitted that the emphasis should be on 
strengthening the individual’s confidence in the administration 
rather than increasing the power of the courts. Recent measures *" 


21 Salter J. said (at p. 865): “I do not think that a regulation which takes 
away the subject’s rights to a judicial decision or transfers the adjudication 
of his claim without his consent from,a court of law to named arbitrators 

s could fairly be held to be a regulation for securing the publio safety and the 
defence of. the Realm, or a regulation i to prevent the successful 
prosecution of the war from being endangered, within the meaning of these 
words in the Defence of the Realm (Consolidation) Act, 1914.” 

22 [1951] A.C. 788, 808. 

23 See de Smith, op. cit., p. 234, n. 12. 

24 6.g., Roberts v. Hopwood [1925] A.C. 578; Prescott v. Birmingham 
Corporation [1955] Ch. 210; Taylor v. Munrow [1960] 1 W.L.R. 161. 

25 As they did in Barl Fitzwilliam Wentworth Estates, Ltd. v. Minister of Town 
and Country Planning [1952] A.O. 862 (H.L.); Fawcett Properties, Lid. v. 
Buckinghamshire County Counen [1061] A.C. 686 (H.L.); Iveagh v. Minister 
of Housing and Local Government [1961] 8 W.L.R. 708. 

26 See Griffith and Street, op. oit., p: 222. ad : 

27 Tribunals and Inquiries Act, 1958, s. 12, Circular of the Ministry of Housing 
and Local Government No. 9/68. The publishing of the aritena to be observed 
by the administration whether in statutory or axtra-legal form is also a step 
in the mght diregtion, e.g., the Housing Act, 1957, s. 4 (laying down standards, 
of unfitness for hyman habitation) and the publfcation of instructions to 
Immigration Officers when “acting under the Commonwealth Immigrants Act, 
1962 (see the Guardian, February 17, 1962). See also de Smith, op. oit., p. 249. 
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to open up the administrative process to the public * gaze are 
pointers in this direction and they could be carried very much 
further. In the case of legislative powers openness could be 
improved by more provisions for ‘‘ ante-natal’’ publicity and 
consultation.?® But if openness leads to increased interference by 
the courts, Acts of Parliament may return to vague generalities 
and the administration will be still more reluctant to come out of 
its shell. 
G. Ganz. 


Tue CASE or THE [INSISTENT PERFORMER 


ALTHOUGH most textbooks on the law of contract list ‘* breach ” 
as one of the means by which a contract is discharged, it is trite 
learning that this must not be taken at face value and that the 
effect of even the most serious ? breach is no more than to give the 
injured party a right to treat the contract as at an end.* He may 
exercise this right and sue for damages at once or he may elect 
to keep the contract alive, in which case the other party is given 
a chance to perform or even to be discharged by frustration.® 
Although it is often said that the innocent party “‘ may insist on 
holding his co-contractor to the bargain,” 3 he will usually find 
himself unable to perform since performance of most contracts 
requires the co-operation of both parties. The usual practical effect 
of the rule therefore is either to alter the date at which damages 
should be assessed or to give the party who repudiated a chance to 
perform, 

In the recent case of White and Carter (Councils) Lid. v. 
McGregor * the House of Lords had to consider a situation in which 
the innocent party was able to perform alone. This was an appeal 
from Scotland and one should not too lightly assume the law of 
Scotland to be the same as that of England.® Yet the decision 


28 ‘' Post-natgl '’ serutiny is ey performed by the Select Committee on 
Statutory truments which has power, tnter aha, to scrutinise an - 
ment on the ground that it makes unusual or ee use of the pow 
conferred. is committee takes the sting out of Bachs J.'s gibe that the 

- House of Commons ia not likely to appreciate the effect of such a regulation 

as the one under consideration (at p. 817). The Purchase Tax R ations, 

1945, were considered by the committee on October 9, 1945, and were not 

reported to the House: H.C. 187 of 194546 (Minutss of Evidence, p. xxix). 

Some breaches, of course, only give rise to æ right to damages. It appears 

that this does not depend only on whether the term broken 18 a condition or 

a warranty since some terms are neither and the effect of breaking them 

depends on the seriousness of the breach. Hongkong Fir Shapping Co., Ltd. 

Toa ogasami Risen Kaisha, Ltd. [1962] 2 W.L.R. 474; [1062] 1 All B.R. 


2 Cheshire and Fifoot on Contract, bth ed., p. 401; Anson on Contract, Alst ed., 
p. 412; Chitty on Contracts, 22nd ed., 1961, Vol. I. para. 1262. 
3 oe paler Lord Simon L.C. in Heyman v. Darwins, Ltd. [1042] A.C. 
at x 
* « [1962] 2 W.L.B. 17; [1961] 8 All E.R. 1178. a 
Bee, ¢.g., Professor T. B. Smith, British Justfoe—The Scottish Contribution, 
The*Hathlyn Lectures for 1961. 
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is of gre&t interest as there is no English case strictly in point ° 
and both Scots and English Law Lords assumed that the governing 
principles for this situation were the same for both systems.” 

The pursuers were a firm who supplied litter bins to local 
authorities for use in the streets. They were allowed to attach 
plates bearing advertisements and their income was derived from 
payments by advertisers. In June 1957, the sales manager of the 
defender, who had ostensible authority to act, entered into a 
contract for the display of advertisements on a certain number of 
bins for a period of three years at two shillings per week per plate 
and five shillings per annum per plate. It was provided that if the 
advertiser was in default on any instalments for four weeks, all 
the instalments should immediately become due. 

The defender’s sales manager had no actual authority to make 
the contract and as soon as the defender heard of it, he wrote to 
the pursuers to repudiate the contract. Instead of claiming 
damages the pursuers elected to perform the contract by displaying 
the advertisements and in due course claimed the full amount of the 
instalments. Following its earlier indistinguishable decision in 
Langford and Co. v. Dutch,® the Court of Session held that the 
pursuers were not entitled to this relief and, as they did not claim 
damages, their action was dismissed. 

In Langford and Co. v. Dutch the brief unreserved opinion of 
the Court of Session was delivered by Lord Cooper. There was 
little discussion of authority and the core of the opinion is to be 
found in the statement °: 

“ The only reasonable and proper course which the pur- 
suers should have adopted would have been to treat the 
defender as having repudiated the contract and as being on 
that account liable in damages.” 


The meaning of this passage gave rise to some debate in the 
House of Lords. Was Lord Cooper intending to lay down a general 
principle that contractual remedies must be exercised reasonably? 
Lord Reid thought not, for a 


** it might be, but it never has been, the law that a person is 
only entitled to enforce his contractual rights in a reasonable 
way, and that a court will not support an attempt to enforce 
them in an unreasonable way.” 1° 


6 ae ia Gedy decision of the Court of Appeal i in White and Carter (Councile) 

rding (1968) was distinguishable as there was no repudiation until 

ig after the advertisements had begun to be op ayee The decision of a 

Divisional Court in International Correspondence 8 ls, Lid. v. Ayres (1912) 

28 T.L.R. 408 and the parallel decision of the Court of Beasion in International 

Correspondence Schools, Ltd. v. Iremg, 1915 B.C. 28; 1914, 2 S.L. T. 284 were 
also distinguishable as turning on the construchion of the particular contracts. 


è 7 [1962] 2 W.L.R. at 20; [1961] 3 All E.R. at 1181B (Lord Bed: 
[1962] 2 W.L.B. at 96; [1061] 8 All B.R. at 1198H (Lord Hodson). 
8 1952 8.0. 15; 1982 8.L.T. 9 1959 8.L.T. at 74.” 
10 [1962] 2 W.ly.R. af 22; T1961] 8 AN E.R. st 11826; see also Lord Hodson 
[1962] 2 W.L.B. at 87; [1961] 8 All E.B. at 1198H. 
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Nevertheless two members of the House of Lords, Lord Morton 
and Lord Keith, the latter of whom had been a member of the 
Court of Session in Langford and Co. v. Dutch, thought that the 
decision was correct. They held that the conduct of the pursuers 
was inconsistent with the duty of an injured party to minimise the 
damage he has suffered. So, it was argued, the pursuers instead 
of continuing to display advertisements of the defender’s activities, 
should have sought other advertisements.*? However, this argu- 
ment, though plausible, may be thought to beg the question, since 
it assumes that the pursuers were bound to accept the repudiation. 
But as Mr. McGregor has pointed out **: 


“ the attempt, which is often made, to use the ‘ duty’ to 
mitigate damage to force upon a party to a contract an 
acceptance of a repudiation of a contract by the defendant, 
is misconceived.”’ 


The decision of the majority ™ was that the appeal should be 
allowed. They reaffirmed the basic principle that repudiation gives 
the innocent party a choice and saw no reason to depart from it.75 
Lord Reid observed 1°: 


“ It might be said that, because in most cases the circum- 
stances are such that an innocent party is unable to complete 
the contract and earn the contract price without the assent or 
co-operation of the other party, therefore in cases where he can 
do so he should not be allowed to do so. I can see no 
justification for that.” *7 


This decision seems logical but perhaps the most interesting 
point of the case is the possible qualification suggested by 
Lord Reid. In an argument ab inconvenienti counsel for the 
defender put the hypothetical case of an expert who was engaged 
to go abroad and prepare an elaborate report. Suppose that before 
anything was done in pursuance of the contract, it was repudiated. 
Would the expert be entitled to go abroad and incur all the 
expenses involved in the preparation of the report, so as to claim 
the whole amount of his fee? The dissentient lords naturally 
thought not and were fortified in their decision on the immediate 
facts by consideration of this situation.® Lord Hodson, with 
whom Lord Tucker agreed, did not discuss the point but Lord Reid 


1 oal 2 W.L.R. at 25; [1961] 8 All E.R. at 1184H (Lord Morton); 
1962] 2 W.L.R. at 81; [1961] 8 All E.R. at 11881. 

12 No evidenco appears to have been led as to the state of the market in 
advertisements, 

13 Mayne and McGregor on Damages, 12th ed., 1961, para. 149, where the relevant 
cases are ful Lia 

14 Lord Reid, Lord Tucker and Lord Hodson. 

15 me. defender’s argument is stated at [1962] 2 W.L.R. at 21; [1961] 8 AU 


18 [1962] 2 W.L.R. at 28; [1961] 8 All E.R. at 1188C. 

“iT Bee also Lord Hodson {1962] 2 W.L.R. at 87; [1961] 3 AM E.R. at 1198F. 

18 [1962] 2 W.L.R. at 25; [1961] 8 All ER. at 1182A ¿(Lord Morton); 
[1962] 2 W.L.R. at 88; [1061] 8 All H.R. at 1100H. 
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thought it might be possible to distinguish the case of the expert 
from the instant case. He suggested 1°: 

“ Tt may well be that, if it can be shown that a person has 
no legitimate interest, financial or otherwise, in performing 
the contract rather than claiming damages, he ought not to be 
allowed to saddle the other party with an additional burden 
with no benefit to himself.” 


This is a very interesting suggestion but it may be thought to 
suggest doubts about the apparently inexorable logic of the 
majority decision, the reasoning of which certainly points to the 
expert being entitled to complete his report. Such a result may be 
thought odd but it differs from the present case only in degree of 
oddity and not in kind. Lord Reid’s suggested qualification is a 
tacit admission that his own reasoning should not be carried too 
far. It is, of course, very familiar learning that legal principles 
should not be pushed to their logical extremes but one is entitled 
to expect some fairly precise limit. As we have seen, Lord Reid 
himself rejected any suggestion that contractual remedies must be 
exercised reasonably. He said that one reason why this rule had 
never been accepted was that it would promote too much un- 
certainty. The concept of “ legitimate interest ° seems equally 
imprecise and it is far from clear why the hypothetical expert had 
no legitimate interest if the present pursuers had.?° In both cases 
the pursuer would be substantially compensated in damages and in 
both cases his principal interest in carrying on performance lies in 
avoiding the trouble of finding a new contract and in improving his 
bargaining position. It is difficult to see any distinction in 
legitimacy here. M. P. Furmsron. 


THe HAZARDS OF THE COMPLIANT TRUSTEE 


Tue facts in Re Pauling’s Settlement Trusts 1 were as follows: in 
1919 Miss Violet Pauling married Commander Francis Young- 
hysband and a marriage settlement was drawn up. Under it the 
wife was given a life interest in the income of the trust fund which 
was entirely provided by her. A power was given to the trustees, 
Coutts & Co., to raise, with the written consent of the wife, up to 
one-half of the expectant or vested shares in the trust property of 
the children of the marriage, the money to be paid to a child for 
his or her absolute use, advancement or benefit in such manner as 
the trustees should think fit.* 
Four children were born of the marriage and the Commander, 
19 [1962] 2 W.L.R. at 28; [1961] 8 All E.R. at 1188D. 
20 Lord Reid said that the defenders had not alleged that the pursuers had no 
e legitimate interest but this is not surprising as the lmitation had not been 
enggoetod when the defenders formulated their gano 
12 [1881] 8 AN E.R. 718. 


2 The power wgs as wide as éhe power of advancement in s. 32 of me Trustee 
Act, 1925. . 
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a man of gay and vigorous personality, maintained for his family 
a style of living considerably above his own means and those of his 
wife. In the words of Wilberforce J. he was the “ leader of the 
ship ” and the motive force behind the transactions which were 
the subject of this action. By 1948 his financial difficulties had 
become noticeably acute and it was at this point that he realised 
the attractive possibilities of the bank’s power of advancement in 
favour of his children. Two of the children, Francis and George, 
had by that time attained their majority (Francis in 1941, George 
in 1946) and the power of advancement was exercised in their 
favour. The capital produced was then used, without any separate 
advice being given to the children, to buy a family home in the 
Isle of Man, the house unknown to the children being conveyed 
to Commander and Mrs. Younghusband on the bank’s direction.® 
But this was just the beginning. Mrs. Younghusband’s account 
with the bank, the source of the family income, was (and continued 
to be) substantially overdrawn and the Commander next suggested 
further advances to Francis and George, the money to be paid with 
their consent into the overdrawn account. The bank was initially 
and understandably hesitant but gradually, after considerable and 
continuous persuasion on the part of the Commander, its resistance 
erumbled. In 1948 and again in 1949 it consented to advances to 
the sons which it paid with their consent, although they had no 
separate advice, directly into the overdrawn account. Henceforth 
the pattern was established, As soon as the remaining children, 
Ann and Anthony, attained twenty-one the Commander put the 
machinery of advancement into motion. The bank was persuaded, 
the children were separately advised, the advancements were made 
to them. Money was paid to the daughter Ann first into her 
account and on the same day, with Ann’s consent and on her 
representation that the money was to be used for her own benefit, 
was transferred to the mother’s overdrawn account. Similarly 
money was advanced to Anthony shortly after his majority, being 
for the mogt part paid into the mother’s account although Anthony, 
by that time an officer in the cAvalry, actually spent a considerakle 
portion of it himself. Lastly in 1952 when all the children were 
well over twenty-one further advances were made to them, being 
again paid with their consent into their mother’s account. The 
children were now suing to recover from the bank £29,160, the total 
of advances they alleged were made in breach of trust. 

Several points arose. The first question was the duty of the 
bank in exercising its power of advancement. The court pointed 
out that the power was a fiduciary one requiring a bona fide and 


3 The house was shortly afterwards mortgaged and later sold for less than ee 
mortgage debt. 
4 Leaving aside the advances made to discharge the Hodson mortgage (pp. 724,° 
° 726) for which the bank was not liable because the sone had had separate 
ande adequate advice and had received consideration in fhe form of life 
POleies.e 
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conscious’ exercise of the trustees’ discretion. It was not necessary 
that the trustees should be able to identify a specific benefit which 
the exercise of the power would confer, but they must consider the 
circumstances of the beneficiary as they exist at the time of the 
proposed advancement. A payment as to which the trustees never 
had the circumstances or requirements of the beneficiary in mind 
would not be a valid payment to him under the power. The learned 
judge pointed out, following Molyneuw v. Fletcher,’ that the prin- 
ciples which apply to a power of appointment requiring such powers 
to be exercised genuinely for the purposes for which they were 
created ° apply equally in the analogous field of a power of advance- 
ment. As in the case of a power of appointment the trustee must 
act in good faith and with a single view to the real purpose and 
object of the power. Thus the bank were not in breach of trust 
with regard to the advancements to Ann for they genuinely 
believed they were to be used for her benefit; but the advance- 
ments made to Francis and George in 1948 (for the house) and in 
1949,7 and the advancements to Anthony on his attaining his 
majority were clearly in breach of trust: the real object of the 
bank in making them was to bolster the parents’ finances. 

The further question therefore arose as to how far the bank 
was protected by the children’s consent to the advancements made 
in breach of trust. Clearly the bank was not protected on this 
basis with regard to the advancements to Francis and George for 
the purchase of the family home because they had not consented 
to its transfer to the parents. But the other advancements were 
on a different footing. There the question arose whether it was 
enough for the beneficiary to fully understand what he was concur- 
Ting in or whether it was also necessary for him to know that what 
he was concurring in was a breach of trust. Wilberforce J. decided, 
it is submitted correctly, that only the first requirement was 
necessary. Moreover it was unnecessary that the beneficiary should 
himself directly benefit from the breach.® Thus the bank were not 
liable for the advancements to Francis and George in 1940 for both 
understood what they were consenfing to and were emancipated, so 
the court found, from parental control.’° Similarly the advance- 
ments to all the children in 1952 were upheld. However the earlier 

5 [1898] 1 Q.B. 648; 67 LJ.Q.B. 892, itself adopting the principles laid 

down with regard to powers appomtment in Portland v. Topham (1864) 

11 H.L.Cas. 82. 

6 Vatcher v. Paull [1915] A.C. ee Re Crawshay [1948] Ch. 128 (both cited). 

See also Re Dick [1953] Ch. 34 

1 With the exception of an ioe in 1948 which the bank honestly believed 
was to be used to purchase furniture for the two sons. 

8 White and Tudor, Leading Cases in Equity, 9th ed., pp. 626-628. 

9 Chillangworth v. Chambers [1896] 1 Ch. 685 was cited. Bee also Fletcher v. 

Colls [1905] 2 Ch. 24. The statement in Underhill on Trusts and Trustees 

e (11th ed.) at p. 581 that benefit was necessary was not followed. 
10 George, twenty-four at the time, was it seems under considerable moral 
ressure from parents to pay the money to them and the bank knew thif. 


e court probably did net, on the facts, give this point ao weight: 
Wilberforce J. at p. 731. Boe Re Dick (above). . 
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advancements to Anthony immediately he attained his’ majority 
were strongly suspect on the ground that the undue influence of 
the Commander had negatived his consent.!! The bank tried to 
protect itself by showing that the advice given to him ensured that 
he was acting with an independent mind. This, however, was 
rejected. The advice was given by a solicitor who was also the 
general solicitor for the bank and moreover it did not fully explain 
to him what was being done. His consent, because it was not 
given with full knowledge of the facts, was therefore ineffective and 
the bank was liable for the advancements to him. It was, however, 
protected to the extent to which the money had actually been 
spent by Anthony, for it was unconscionable to allow him to 
recover sums from which he had actually benefited. Presumably 
the decision on this point would have been otherwise had the 
power of advancement been confined to advancements by way of 
portion to establish the child in life. 

Thus the bank were held liable to account for the advancements 
in 1948 to Francis and George for the purchase of the house and 
for part of the advancement to Anthony. The plaintiffs’ claims 
were preserved under section 19 (2) of the Limitation Act, 1989, 
for their interests were future interests which did not fall into 
possession by reason of the invalid advance. Moreover, as there 
was an express statutory provision covering the situation there was 
no room for the equitable doctrine of laches. Nor, on the facts, 
could the beneficiaries be said to have acquiesced in the breach of 
trust after they had become aware of it.1* Finally the bank was 
not protected by section 61 of the Trustee Act, 1925, because 
although they had acted honestly they had not acted reasonably. 

The case is therefore an instructive application of established 
principles to rather detailed facts. It illustrates once again the 
seriousness of the duties of trustees and the undesirability of placing 
them in a position where their own business interests are likely to 
colour, albeit quite honestly, their attitude to their duties as 
trustees. . 


PETER KEENAN. * 


11 Tf the undue influence inducing the beneficiary's consent was unknown to the 
trustee and the trustee committed the breach of trust because of the consent 
the trustee would, it is submitted, be protected under s. 61, Trustee Act, 1925, 
if, in the circumstances, is was unreasonable to expect him to know of thee 

e Undue influence. 

12 The Irish case of M’Machkin v. Hibernian Bank [1905] 1°1.R. 206 was cited 
on this point. See also Powell v. Powell [1980] 1 Ch. 248,,246 

18 White afid Tudor, op. cit., pp. 629-631. 


REVIEWS 


Dicey’s Conriicr or Laws. Seventh edition. Under the general 
editorship of J. H. C. Morris, p.c.u.(Oxon.) with specialist 
editors. exxiv and 1116 and (index) 64 pp. [London: Stevens 
& Sons, Ltd. 1958. £6 6s. net.] 


Ix this edition the content of this standard work has not only been carefully 
brought up to date, extensively rewritten and enlarged, but hag also been 
rearranged, this being, according to the Preface, “the most important single 
change” which has been made. This has brought together marriage and 
matrimonial causes, the latter being formerly treated in the first part of the 
book, dealing with jurisdiction, the former appearing in the last part, sand- 
wiched between quasi-contract and torts. Unfortunately, even the present 
arrangement does not present a connected treatment of the effect of marriage 
on property. The effect of marriage on movables is examined at length in a 
chapter which distinguishes the case where there is a settlement and where 
there is none and also examines the effect of a change of domicile after 
marriage. The effect of marriage on tmmovables is described much more 
briefly in the chapter on immovables, dealing separately with foreign lend, 
where, regardless of whether or not there is a settlement, the lex situs 
including its conflict rules is said to apply, and with English land where, 
as in the case of movables, the rights of the spouses depend on the terms of 
the settlement. The case where there is no settlement is dealt with in a 
footnote which suggests that the lex situs perhaps prevails. ‘There is no 
discussion of the effect of a change of domicile although Chiwell v. Carlyon 
would seem to call for it. This case should not be discussed under marriage 
settlements as the South African régime of community, as distinct from 
what has been found to be the case under the French régime, does not rest 
on an implied contract. Re Pearse’s Settlement is hardly authority for the 
application of renvoi but merely applies the rule that the validity of transfers 
of land depends on the ler situs. Although it is claimed that in Re Egerton’s 
Will Trusts the view expressed in the previous edition as to the meaning of 
the matrimonial domicile was preferred to that of Cheshire, this view is now 
modified by conceding that in special circumstances the husband’s domicile at 
the time of marriage is not the matrimonial domicile. This is perhaps an 
unnecessary concession to obiter dicta which were derived frone a confusion 
between the application of the law of the husband’s domicile as the proper 
law of a marriage settlement on the basis of the presumed intention of the 
parties and the peremptory application of this Jaw where there is no 
settlement. 

The chapters on contracts, in many ways the best and most authoritative 
part of the book, are indispensable reading for practitioners and judges and 
have made important contributions to the solution of difficult problems, as in 
Re United Railways of Havana. There are some points on which fuller 
discussion would have been welcome. What is the line dividing contracts 
involving violation of the laws of a friendly country (Regazzoni v. Sethia) 
and contracts illegal under a law which is not the lew solutionis (Kleinwort v. 
Ungarische Baumwolle)? Is it possible to reconcile Rule 175, according to 
which the parties to an English contract are presumed to intend English 

è currency to be the money of account, with the statement that English law 
as the proper law supplies the canons of construction and that “this does 
not, of course, medn that English currency is the monty of account” (p. 902)? 
Bonython’s case might be explained by the fact that the rule given in the 
former edition in place of the present Rule 175 is a presumption rebuttable 


871 


872 THE MODERN LAW REVIEW Vor. 25 


e 
where the debtor is a public authority without need to search for the 
financial setting of the transaction. Again, is it possible to reconcile the 
suggestion that the gold clause in the Treseder-Grifin case might have been 
held void for uncertainty with the fact that two judges were able to decide 
what it meant even if their conclusions did not agree? 

This edition repeats the suggestion that contracting out of the Hague 
Rules should be regarded as contrary to English public policy, yet it would 
seem impossible to maintain that English public policy demands the applica- 
tion of the Hague Rules to all bills of lading in the face of the Carriage of 
Goods by Sea Act which limits thelr application to shipments from U.K. 
ports. It would seem simpler and more elegant to solve the problem by 
repealing section 1 of the Act so that the Hague Rules would apply to all 
shipments governed by English law. If the other parties to the Brussels 
Convention could be persuaded to repeal such ad hoc choice of law clauses 
which they have enacted it would become impossible to contract out of the 
Hague Rules. Such repeals would also resolve the difficult questions arising 
out of incorporations of foreign statutes implementing the Brussels Conven- 
tion, in particular whether the ad hoo choice of law clauses are also incor- 
porated, questions which are only very briefly mentioned in this edition 
(on pp. 728-729). 

Ad hoe choice of law clauses also are of special significance in relation 
to renvoi. If, a.g. the application of the rules as to form of marriage is 
controlled by such clauses so that some forms are available only to citizens 
and other forms prescribed for aliens the reference to the lex loci celebrationis 
cannot possibly ignore conflict rules built in for this purpose. These con- 
siderations explain why renvoi should be used on the question of formal 
validity of marriage, a situation which is added in this edition to the list of 
those where renvoi is recommended. The lengthening of the catalogue of 
situations thought suitable for renvoi and at the same time the shortening 
of the list of arguments against renvoi indicate that the editors have moved 
appreciably closer towards an attitude which involves sacrificing logic to 
practical convenience. If, as is pointed out on p. 80, “it is hardly an argu- 
ment for the doctrine of total renvoi that it is workable only if the other 
country rejects it,” it is even more disturbing to find that renvoi in any form 
works particularly well whenever there is a reference to foreign laws which 
maintain a segregation of communities. 

There are, moreover, elsewhere in this edition indications that the editors 
are unconcerned that the solutions they propose are adapted to a system of 
capitulations rather than one based on equality and interchangeability of 
laws. Thus the discussion of the recent cases in which there has been an 
alarming exfension of common law «marriages—an institution which reflects 
the spirit of capitulattons—fails to associate itself with the general critici¢m 
to which these cases have been subjected. Instead an attempt is made to 
limit these decisions to marriages of members of belligerent occupying forces 
or of civilians acting under their direction. But this was not the reason 
given for the decision in the Kochaneki case; it seems equally unconvincing 
to argue that the Starkowski marriage had not been upheld as valid at 
common law since this case was decided before and not after the change in 
the law concerning common law marriages. Again, in the vastly expanded 
and correspondingly improved chapter on torts, when advocating substitution 
of “the law of the social environment of the alleged wrongful act for the 
rigid geographical test of the loous delicti” the editors refer approvingly 
to the dictum of Wightman J. in Scott v. Seymour which implies that English 
residents in Italy form a self-contained community living under English law. 
The theory of the proper law of the tort, just as the doctrine of renvoi, is 
suspect just because it ig adapted to acts done “in a country with the society 
and civilisation of which the parties are entirely uncopnected” or done “in 
an unighahjted country.” It is tempting to remind the editors here of their 
own words, used in a different context (on p. 258), but surely of general 
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applicatioh: “It may be doubted, however, whether there is much realism in 
the notion of a charmed circle of ‘civilised’ countries within which the 
‘communion’ of private international law exists, and outside which it does 
not,” as well as of their comment on the first of thelr General Principles 
which asserts that “the distinction between ‘civilised’ and ‘uncivilised’ 
countries does not appear to have any practical importance for purposes of 
English rules of the conflict of laws.” 

The second General Principle, which deals with public policy, has been 
rewritten so as to attribute to public policy not only the non-enforcement but 
also the non-recognition of foreign law. It is difficult to understand why this 
change has been made. The distinction between recognition and enforcement 
is clearly explained on the page preceding the statement of this Principle 
and the comment on it rightly stresses that public policy is concerned not 
with foreign law in the abstract but with the results of its application, which 
implies that public policy can only be used to prevent the enforcement of 
foreign law since non-recognition Involves passing judgment on the law in the 
abstract. The fact that the Conflict of Laws cannot be used to justify a 
refusal to recognise that foreign laws, enacted by the legislature of a 
recognised state, are laws, but only to prevent thelr enforcement has been 
acknowledged in regard to polygamous marriages, and it has been established 
in regard to revenue laws by the House of Lords in Government of India v. 
Taylor and in Regazzoni v. Sethia. There is no authority or reason to support 
the suggestion that foreign child marriages will not be recognised and indeed, 
when the same situation is discussed later on (p. 253), the suggestion is 
qualified by adding “for most purposes” which shows that this is a case for 
non-enforcement of the incidents, but not for non-recognition of the foreign 
status. Similerly, although the disabilities of Catholic priests will not be 
enforced there is no reason why this should be described as non-recognition 
of disabilities (p. 15), penal disabilities (p. 229), or of a penal status (p. 266). 

The point is one of far more than formal significance since it provides the 
key to the solution of the problem of confiscatory legislation. A passage in 
the previous edition (on p. 19) clearly explained that such legislation will not 
be enforced when it still needs to be enforced because the property in question 
was not situate in the confiscating state, but that such legislation will be 
recognised in respect of objects situate abroad since in that case “ English 
courts are not called upon to enforce foreign law ..., but to protect property 
which has been lawfully acquired abroad, where it could only be governed by 
foreign law.” This means that confiscatory legislation can be dealt with under 
the general rule that title to property is governed by the lex situs, and in this 
edition confiscatory laws are accordingly discussed in that part of the book 
which deals with the law of property. This discussion, however, maintains 
that not only the enforcement but also the recognition of foreign! decrees may 
be prevented by public policy. There is also no indication of the difficult 
problems which arise where confiscation is effected not under the lew situs but 
under the proper law of a contractual debt or under the personal law, 
especially of corporations, which are dissolved or amalgamated in the course 
of confiscatory legislation. This omission is all the more surprising since this 
problem of overlapping categories, as it affects contracts, is analysed in 
another part of the book (on p. 808 et seq.). 

In this edition the treatment of public policy is rightly separated from 
penal, public and revenue laws but it is to be regretted that Rule 21 has been 
retained which asserts the patently false proposition that the non-enforcement 
of such laws results from lack of jurisdiction. This confuses choice of law 
and jurisdiction no less than if it were maintained that there is no jurisdiction 
to apply foreign rules of procedure. 

The chapter on characterisation begins with a disclaimer of any intention 
to “solve” the problem, yet it ends, somewhat incongistently, with a reminder 
of its practical and scientifie importance. Although one cannot but admire 
the heroic effort to summarise and illustrate in less than twenty pages the 
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vast literature on this subject, it would seem that a more definite contribution 
might have been made by discarding such questions as that of the “ charac- 
terisation” of connecting factors, which has nothing to do with characterisa- 
tion but is simply concerned, as indeed is pointed out later on in the book (on 
p. 748), with “the interpretation of an English rule of the conflict of laws.” 
The meaning of domicile or of the place of contracting is determined by 
English domestic law and not by the Conflict of Laws. Any difference 
between the English and foreign definitions is therefore not a conflict between 
conflict rules. Again, since it is admitted that such cases as Ogden v. Ogden 
or 8. A. de Prayon v. Koppel are concerned with characterisation of specific 
rules of English or foreign domestic law, whereas the first two illustrations 
given on p. 48 deal with the entirely different matter of determining the 
nature of a claim for breach of promise or the nature of a mortgagee’s 
interest, it is surprising to find that the need for distinguishing these two 
problems is still disputed. This reviewer claims the credit, or blame, for 
originating this distinction and for suggesting that it be recognised by using 
characterisation as appropriate to describe the one and classification 
(secondary characterisation) to describe the other. Whatever the nomen- 
clature, it is not “practical convenience rather than logical necessity,” but 
both which demand that (primary) characterisation be undertaken within the 
framework of the len fori, so as to enable an English court to deal with a 
polygamous marriage or & contract unsupported by consideration as a mar- 
riage or a contract. Classification, on the other hand, should be conducted on 
the basis of, but not mechanically adhering to, the lex causas, as was done in 
Re Cohn, a decision rightly commended by the editors. This decision demon- 
strates that there is no ground to fear that classification by the lew causas 
will produce absurd results, as was argued in the previous edition. In this 
edition it was thought unnecessary to repeat these objections since dual 
characterisation has been abandoned by Cheshire. 

In fact Cheshire still acknowledges that there are two processes of 
classification, different in kind (Sth ed, on p. 38). Moreover, it is uncon- 
vincing to suggest that the validity of a theory depends on the changing views 
of one of its supporters, however eminent, or that {t should depend on the 
ability of these supporters to reach agreement in the application of this 
theory. The case for the objective determination of the proper law of a 
contract would not be destroyed if Dr. Cheshire or Dr. Morris should decide 
to join the ranks of the subjectivists; nor is it destroyed because different 
objectivists may disagree in specifying the proper law of a given contract. 

A more determined effort to solve the problem of classification might have 
led to different conclusions on the question of the kind of rules which should 
be classified as concerned with capacity to marry. It is now realised, no 
doubt in congequence of linking the discussion of marriage and of matrimonial 
causes, that the categories of form and capacity to marry are inadequate ard 
a new rule for the choice of law on consent has been formulated. But in 
relation to marriage the editors still refuse to distinguish between capacity 
and illegality or essential validity. The point that only infancy end insanity 
give rise to incapacities is dismissed (on p. 260) as “merely a verbal one” 
because the dual domicile test applies to illegality no less than to incapacity. 
By the same token there would be no need to deal separately with the 
formation, legality, interpretation and discharge of contracts since all are 
governed by the proper law. It is claimed that there is “high authority” for 
dealing with cases of bigamy under the head of capacity and it is thought 
not to be “an abuse of language to say that a married man or woman has 
no capacity to marry,” but the high authority cited includes Brook v. Brook 
where, as Dr. Cheshire has pointed out (Sth ed, on p. 818), the word 
“capacity” was not once used. This objection is hardly answered by the 
essertion, made in the coprse of discussing the De Renevillg case (on p. 869), 
that in Brook v. Brook essential validity was usgd as a synonym for capacity. 
This discusgion of the De Reneville case contains a numbef of statements 
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which cannot command wide acceptance, such as that essential validity is 
not a happy expression in relation to marriage, that essential validity, if it 
exists, must include impotence and wilful refusal but not the impediment of 
previous marriage, and that consanguinity or affinity must be regarded as 
raising questions of capactty. 

In any case, the argument for limiting capacity to infancy and insanity 
does not depend on the interpretation of the De Reneville decision, but on the 
impropriety of treating everything which is prohibited as something which 
one has no capacity to do. It may or may not be an abuse of language to 
say thet one cannot do what the law forbids, but it is certainly confusing the 
categories of capacity and ilegality if every illegality is translated into an 
incapacity. This confusion is responsible for the formulation of Rule 86 
which declares that capacity to marry polygamously depends on the personal 
law of the parties. This proposition is entirely unsupported by authority and 
derives from unwillingness to jettison Re Bethell which was decided before 
English courts had learnt that polygamous marriages must be characterised as 
marriages. Adding the rule that English marrlages are monogamous to the 
prohibition of bigamy does not yield a rule forbidding polygamous marriages 
by persons domiciled in England. The fact that French law insists on secular 
marriages or that Greek law insists on religious marriages (see p. 50) does 
not mean that persons whose personal law is French or Greek have no 
capacity to marry in England by a religious or secular ceremony. The 
editors rightly propose that the Greek classification should not be followed 
here and their contention that the English secular marriage of a Greek will 
be upheld would seem to contradict the logic of Rule 86. 

This reviewer must offer to the editors of Dicey apologies for this belated 
assessment of their work and for concentrating attention on matters of 
general theory. The fact that on these matters Dicey as indeed English law 
itself is most open to criticism does not detract from the splendid achieve- 
ment of the editors which will ensure that Dicey continues to enjoy its 
position of unique authority in the literature of the Conflict of Laws. 


J. Usage. 


Mayne & McGrecor on Damacrs. Twelfth edition. By Harvey 
MCGREGOR, M.A., B.c.L. [Sweet & Maxwell, Ltd. 1961. 
lxxii and 862 and (index) 70 pp. £7 10s. net.] 


Noruie seems simpler or more genial on first impression that the notion 
of restitutio in integrum. Let the damages awarded to the plaintiff be such 
as to put him in the same position as he would have occupied if he had not 
had to be a plaintiff at all. But when you come to put this engaging precept 
into practice you at once find yourself taking arms against a sea of troubles; 
and so many are the aids to navigation which have been devised, tried and 
found wanting that Mr. Harvey McGregor’s book extends to 862 pages of 
text. This is all the more striking when one remembers that about 90 per 
cent. of the cases in which damages are awarded by the courts are cases 
where the claim is In respect of personal injuries caused by the negligence 
of the defendant and finds that only about 25 of Mr. McGregor’s pages deal 
with this subject. Certainly, 25 pages are quite enough since the only thing 
that can be said with confidence about this head of damages is, to use the 
authors own words (p. 669), that “it is virtually impossible to give clear 
guidance on amounts, varying as they do with the particular injury, the 
particular circumstances, and the particular judge.” But Mr. McGregor has 
plenty of guidance to offer on other topics. Whether the action is one of 
replevin or for demurrage, he will be found to have collected all the available 
aids, ancient and®* modern. 

I have called it Mir. McGregor’s book because in fact he wrote it. As 
he explains in his Preface, “ This work started in conventional fashion as a 
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new edition of an established textbook; it has finished as a total rewriting. 
The form of the original cannot be traced beyond the first paragraph, and 
only a very few scattered sentences from previous editions remain.” One 
can only admire the author’s modesty in allowing the name of Mayne to be 
linked with his own and thus to earn a posthumous reputation which will be 
wholly undeserved. For let there be no mistake about it; the reputation will 
be a very high one. This monumental work will far transcend the fame of 
any edition produced by John D. Mayne. 

“J have been at pains,” says Mr. McGregor, “to provide for the textbook 
a firm structure and to organise the material in a logical fashion. ... The 
new organisation of the book is indeed implicit in the Judgment of the courts; 
all that I have done is to see that the principles, formerly locked in the 
breasts of the judges, are now open to view.” The view he has disclosed is 
panoramic and packed with incident, but it is difficult to detect much in the 
way of firm structure or logical principle informing it. Indeed, it would be 
strange if it were otherwise, for it was only after Mr. McGregor’s originally 
intended structure had been perfected that it “suffered ... the shock of the 
decision in The Wagon Mound” ([1961] A.C. 888) and had to be funda- 
mentally readjusted. The author has fought the good fight with unflagging 
zeal. He has propounded rule after rule and exception after exception with 
a wealth of supporting authority for everything he says, but at the end of 
the day I doubt whether he has shaken the opinion expressed by Wilde B. in 
1860 (6 H. & N. at p. 221) and echoed by Lord du Pareg in 1948 ( [1949] A.C. 
at p. 282) that “it will probably turn out that there is no such thing as a 
rule, as to the legal measure of damages, applicable in all cases.” 

It is for this very reason that the book has such value for the practitioner. 
By turning its pages he will be able to find an argument, and authority in 
support of it, for almost any rule he wishes to formulate in a particular case. 
Let him not suppose that the reversal of the rule in Polemis [1921] 8 K.B. 
560 by the decision in The Wagon Mound has made anything simpler than 
it was. Actually, I regret The Wagon Mound, partly because I have grown 
up with the rule in Polemis and got used to it, and partly because I rather 
like the idea that if someone by his negligence sets fire to my ship and 
destroys it utterly he must pay for its loss, even if he did set fire to it in a 
way which the Reasonable Man would not have considered plausible. I have 
never cared a lot for the R.M. and am sorry when any new door is opened 
to him. (He recently displayed an unlovely side of his character by showing 
no concern at the idea of a husband opening his wife’s letters: see 
Theaker v. Richardson [1962] 1 W.L.R. 151) However, he has only got his 
foot in the door so far, since the first point to be argued is whether T'he 
Wagon Mound, belng a decision of the Privy Council, is part of the law of 
England at all; it may be that the Court of Appeal will be no more inclined 
to follow it than they were in Slater v. Hoyle [1920] 2 K.B. 11 to follow 
Wertheim v. Chicoutin’g Pulp Co. [1911] A. C. 801. Moreover, it would seem 
that if the plaintiff can put his claim in nuisance instead of in negligence he 
may yet be able to shut the R.M. out of the picture and recover all the 
damage he has in fact suffered; see [1961] A.C. at p. 427. (That liability for 
some thousands of pounds’ damage should turn on the form of action selected 
by the plaintiff in the second half of this century would no doubt have inter- 
ested the late Professor Maitland, but it is hardly a proposition which will 
evoke universal applause.) One way and another, therefore, The Wagon 
Mound has still left plenty to play for; and Mr. McGregor expounds it all, 
remarking by way of conclusion: “In the tort of negligence causation has 
now taken a back place to foreseeability, which must be shown as to all 
damage for which recovery is sought; outside negligence, where foreseeability è 
has little Importance as a policy requirement, the causation test is unaffected, 
although in the case of eonsequences following upon a new intervening force 
cause will continue to be frequently based on foteseeabflity. But in all cases 
the caubatién requirement must still be satisfied despite the fact that it may 
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not often be in issue.” This is tough going and puts one in mind of Lord 
Shaw’s dictum: “The chain of causation is a handy expression, but the figure 
is inadequate. Causation is not a chain, but a net... .”; [1918] A.C. at 
p. 869. Anyone who knows how to carry on from here should be elected a 
Fellow of All Souls and appointed to the Court of Appeal simultaneously. 

The fact is, as Mr. McGregor shrewdly concludes, that “causation does 
not answer all the problems of remoteness ” and that the question whether a 
particular head of damage is recoverable depends ultimately on the policy of 
the law as revealed in the decided cases. For instance, it has never been the 
policy of the law to allow damages for breach of contract to compensate for 
wounded feelings or injury to reputation, even though the R.M. might have 
foreseen such injury. In tort, on the other hand, the policy has been to 
compensate the plaintiff for the injury he has suffered even if he would have 
suffered little or none but for his own pre-existing physical infirmity (which 
the R.M. would not have thought of), see Dulieu v. White [1901] 2 K.B. at 
p. 679; but the same policy does not extend to his financial infirmity, see The 
Bdison [1938] A.C. 449; and abundant examples can be cited both in contract 
and in tort where the policy of the law has resulted in the damages awarded 
being obviously greater (6.g., Jones v. Just, L.R. 8 Q.B. 197) or obviously 
smaller (¢.9., The Arpad [1984] P. 189) than the actual loss which the plaintiff 
has suffered. 

Once one has mastered (or stomached) these anomalies and stopped 
worrying about philosophical theories of causation or the logic behind the 
rules, one can look through the pages of McGregor with sober optimism. 
However intractable your problem may be he is sure to have unearthed some- 
thing that will give you a line. It is now the law, for instance, that in 
awarding damages for loss of earnings in a personal injury case the judge 
must take into account the incidence of income tax; but Mr. McGregor 
supplies some fascinating material for an argument that the same rule does 
not apply to damages for wrongful dismissal (see p. 257). Again, at p. 105 
he cites the case, Bennett v. Alcott (1787) 2 T.R. 166, in which the plaintiff 
in an action for trespass to land recovered special damages in respect of the 
seduction of his daughter. The use of land is now so closely controlled by 
legislation that this particular instance may no longer be of great value. 
But you can never tell; it is nice to have it. What you can be sure of is 
that if you have got a copy of McGregor you need never be at a loss for 
something to say. 

There is a polite convention that a reviewer (if only to show that he has 
perused the book he is reviewing) should call attention to one or two typo- 
graphical or other errors, I therefore take the liberty of remarking that the 
reference [1916] A.C. 175 on p. 161 should read [1916] 1 A.C. 175; and 
farther, that on p. 617 the author has post-dated the Reserve and Auxiliary 
Forces (Protection of Civil Interests) Act, 1951, by two years, and that the 
reference 2 & 8 Elis. fi, c 65 at the foot of the page belongs not so much 
to this enactment as to the National Gallery and Tate Gallery Act, 1954. 
But this is the sort of thing that might happen to anyone and does not shake 
my conviction that from now on Mayne ¢ Mo@regor will prove to be an 
indispensable part of the furnishings of chambers in the Temple. 


C. P. Hanvey. 


PRrncreLes, POLITICS AND FUNDAMENTAL Law. By HERBERT 
WecasLeR, Harlan Fiske Stone Professor of Constitutional 
Law, Columbia Law School. [Cambridge, Mass.: Harvard 
University Press. London: Oxford University Press. 1961. 
xvi and 17% pp. 84s. net.] . o 


‘Tor first and ‘most importaht of the four essays contained in this book is 
entitled Toward Neutral Principles of Constitutional Law. By 4 neutral 
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principles” (hardly the happiest of expressions) Professor Wechsler means 
“standards that transcend the case at hand.” For him the nature of the 
judicial function and the limited role assigned to the Supreme Court under 
the American Constitution require decisions in constitutional cases to be a 
great deal more than the by-products of private value judgments in particular 
factual situations. In contrast to so many other commentators he is ready to 
criticise decisions which he finds politically desirable but unsupported or 
insupportable by acceptable juristic reasoning, and to approve decisions 
which have distasteful political implications but solid legal foundations. He 
defends his position—a position in which he may well be joined by many 
lawyers trained in Commonwealth jurisdictions—by a penetrating analysis 
of recent Supreme Court decisions on highly contentious issues such as film 
censorship and racial segregation. If, for example, a state were to afford 
educational factlities that were separate but in every other respect equal, 
would this not be a case of restriction of freedom of association rather than 
denial of the equal protection of the laws? Is not compulsory integration 
itself another form of denial of freedom of association? Liberal-minded 
people will prefer the latter form of denial to the former; but in the context 
of constitutional law how is this preference to be formulated in terms of 
juridical principle? Again, if a state court were to enforce a racially restric- 
tive covenant why should this be deemed to identify the state with the lessor 
any more than it is deemed to identify itself with him when one of his courts 
grants him an injunction in an ordinary action against a trespasser? 

Questions like these are not unanswerable. Some will take the view that 
Professor Wechsler seeks too high a level of generality for his “neutral” 
principles, and that he misconceives the proper function of judicial statesman- 
ship in constitutional interpretation. Others will no doubt contend that he 
is asking the wrong questions. But his carefully developed argument is too 
cogent to be brushed aside by glib slogans, and the authority that surrounds 
his name should ensure that the debate will be a distinguished one. 

There are also essays on The Political Safeguards of Federalism, with 
special reference to the part played by the states in the selection of a 
President; Mr. Justice Stone and the Constitution—not merely a work of 
piety but a comprehensive and scholarly survey of the former Chief Justice’s 
significant contributions to the shaping of modern principles of interpretation; 
and The Issues of the Nuremberg Trial. To republish a paper on Nuremberg 
delivered in 1946 is perhaps an act of courage, but this is one of the few 
contemporary critiques of the trial which have stood the test of time. Professor 
Wechsler concedes that there was an element of retroactivity in the legal rules 
applied by the Tribunal, and that the moral force of the judgment was 
weakened by.the fact that only the vanquished were put on trial. Neverthe- 
less, he deals persuasively with the drgument that it would have been better 
if the trial had never taken place, and in his summing up he contrives not 
to be carried away by those sententious generalisations and dithyrambic 
visions to which writers on the subject have too often succumbed. 


8. A. ve Sscrru. 


Toe MACHINERY or Justice IN ENGLAND. Third edition. By R. M. 
Jackson. [Cambridge, at the University Press. 1960. xiii and 
417 pp. (with index). 45s. net.] 


Wuen the first edition of this work appeared in 1940 it was hardly too much 
to describe it as epoch-making in legal literature. It combined a clear 
description of the machinery of the law in the widest sense together with 
g great deal of material throwing light upon its working qnd of a kind not 
commonly met with in°law books, the whole interlgrded with pertinent 
material derived from administrative as well as from legal sotirces, and with 
observations and criticism often of a highly radical character. By 1958 (2nd 
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edition) the author was satisfled that the progress which had been made in 
the immediate post-war years had greatly improved, if it had not quite 
rectified, the situation and he withdrew some of his more far-reaching 
proposals. In the ensuing interval, which of course coincides with a period of 
government by a different political party, he considers that there has been a 
serious backsliding and that “the dust and cobwebs have settled as thickly as 
ever before” (see Preface to this edition), a statement which many will 
regard as too sweeping. ‘The two earlier editions were discussed at some 
length in this journal at the relevant time (see (1940) 4 M.L.R. 45 and (1954) 
17 M.L.R. 485) and it is not proposed to repeat what was there said. 

There has been a good deal of discussion of this subject since 1940, more 
perhaps in the periodical literature than in textbooks, but Dr. Jackson’s 
work holds its place, and this new edition is very welcome because we live in 
an age of piecemeal reforms, and in one way or another almost every section 
had come to need revision. Indeed the process is continuous and in the period 
between the preparation of this edition for the press and the writing of 
these observations, which is very nearly two years, sections of it have become 
almost unrecognisably out of date. And by piecemeal I do not mean trivial 
because some of the reforms and changes dealt with in this edition are sub- 
stantial in character, and may well contain the seeds of important further 
developments. I need only refer to the Restrictive Practices Act, to the new 
look in criminal practice and penal discipline, and to all those developments 
which are connected with the Report of the Franks Committee: these indeed 
provide the main areas of intensive additional material, or of rewriting, in 
the edition under review. Some measure of the legislative activity which has 
necessitated this edition is provided by the fact that more than thirty relevant 
statutes have been enacted during the seven intervening years. 

In his second edition Dr. Jackson did not concern himself with the 
activities of the Monopolies Commission, which, though they are connected 
with the machinery of justice, are very peripheral to it. With the setting up 
of the Restrictive Practices Court however the new arrangements were 
brought into the centre of the picture, and a description of its set-up and 
activities is now given. He sees in its creation an attempt by the Government 
to evade responsibilities which are essentially political, and he wonders how 
long it will be able to hoodwink the electorate. 

In the area of criminal administration and penology there have been 
numerous developments which call for much additional writing. Unfortu- 
nately the Streatfeild Committee had not reported when the edition went to 
the press, still less was it possible to guess what legislative line authorities 
would pursue, so that this section of the book is left rather in the air. It 
is interesting to note that Dr. Jackson’g encomia of the new Cnown Courts in 
Eancashire were not indorsed by the Streatfelld Committee, and this appar- 
ently promising development has therefore not been pursued. Dr. Jackson 
would no doubt argue that this section of the Report is singularly deficient in 
argument, and therefore quite unconvincing, and for my part I would agree 
with him. 

In spite of the many penal improvements introduced by the present Home 
Secretary, and of the valuable provisions of the Mental Health Act, 1959, 
well described here, Dr. Jackson’s strictures on the lack of training for the 
judges who have to pass sentence, and the supreme indifference of many of 
them to the teaching of modern penology—these are repeated from the earlier 
editions—remain very largely true, and underline the failure of successive 
Lords Chancellor to take effective remedial action. On the other hand, some 
effort is being made under the Justices of the Peace Act, 1949, to provide 
justices of the peace with a rudimentary training, encouraged rather than 
actively assisted, by that modern Minister of Justice the Lord Chancellop. 
In his earlier editions Dr. Jackson had been an advocate of fixing a retiring 
age for judgés. He is not altogether pleased with the age adopted in the 
Act of 1959 but recognises that the existing position in respect of justices of 
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the peace and county court judges made it difficult to fix an age below the 
seventy-five years which was there adopted. 

The final chapter on “the Outlook for Reform” has been substantially 
added to, and has increased in pungency. As I have already indicated Dr. 
Jackson is dissatisfied with the amount of progress which has been made 
during the past ten years in the reform of our legal administrative arrange- 
ments, and tilts happily and successfully at the establishment for its self- 
satisfaction with the present state of affairs and its disinclination to embark 
upon anything more than what he regards as the most piecemeal and trivial of 
reforms. He places the main responsibility for this on the legal profession 
Itself, and draws a contrast between the educational and training arrange- 
ments in the U.S.A. and here, though he thinks that the general situation as 
regards adequate standards of judicial administration in that country is quite 
unsatisfactory and even worse than it is here. 

C. 


In Seance or Crimmwmoroey. By Leon Rapzwowicz, Wolfson 
Professor of Criminology in the University of Cambridge. 
[London: Heinemann. 1961. x and 254 pp. 25s. net.] 


Proresson Rapziwowicz holds an almost unique position in criminal science 
and research in England. The Cambridge Institute which he helped to found 
and which he has headed for many years was almost the first to concern 
itself methodically and through its monographs with the systematic study of 
penology and allied detailed problems at an English University. Now the 
universally recognised value and importance of this work in a time of rising 
delinquency has been acknowledged by his own appointment to the new 
Wolfson chair of Criminology, while the Institute of which he is Director 
has been given its proper name of “Institute of Criminology in the University 
of Cambridge.” Oxford and London still have to be content with Readers. 
There are few enquiries, reforms or commissions which do not count on his or 
his Institute’s research and assessment of facts in the relevant fields. 

Still, to those who, a few years ago, read the two volumes of Professor 
Radzinowicz’s broadly based History of English Law with fascination and 
ever-increasing admiration, his new book is bound to come as something of a 
disappointment. This is not due to the fact that he has chosen a narrower 
subject. Few of us will, after all, deny nowadays that a history of the 
working and development of criminal law is rather incomplete without a 
general survey of the social phenomenon of crime in society, its origins and 
evolution, and of the measures en in the sphere of prevention and 
treatment. For those trained in English law it is as well to remember that 
the criminal law itself was not, alas, until recently (or perhaps is still not 
yet) regarded as really worthy of the student’s serious attention in the same 
way as the law of contract, torts or real property. During the reviewer’s own 
undergraduate time just before the war criminal law was not yet thought 
fit for inclusion in the final Honours School of Jurisprudence (being relegated 
to Law Moderations). During no fewer than nine years pre- and post- 
graduate legal studies in this country as well as abroad no effort, however 
rudimentary, was made to introduce him to the practice of penology, to 
prisons, forensic medicine, probation work or case studies, though quite a 
few “outsiders” like Gross, Ferri, Prins, Gorphe were known to have been 
at work for more than a generation. University courses were almost 
universally concerned with the interpretation of decisions or commentaries 
on criminal codes with the result that few law teachers devoted themselves 
more than in passing to the seemingly amorphous mass of problems which lay 
at the bottom of their “teazers.” There is thus certainly a place for a 
comprehensive textbook on criminology for teaches and students alike taking 
into accdunt*the results achieved by research workers all over the world, and 
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Professor Radzinowicz would seem to be the very person to write it. He 
has not done go in this book. 

The trouble lies of course in the occasion which gave rise to this book. 
As the author himself says in his preface, it is the outcome of a lengthy tour 
of study and investigation which he has conducted, with the support of the 
Home Office, through a number of European countries and the United States, 
during which he was expected and able to contact a large number of national 
research institutes working in a related field and numerous fellow workers 
(all of whom are incidentally listed in the lengthy appendix). Each country 
visited: Italy, Austria, Germany, France, Belgium, Holland and the United 
States—with passing references to Scandinavia (which would surely have 
repaid closer attention), the U.S.S.R. and even South America—receives a 
separate chapter giving an outline of the development and present state of 
research which might, however vaguely, be described as criminological, both 
at the universities and outside. The result of these perambulations (which 
expressly exclude detailed reference to corresponding efforts in England) 
might be described as a vertical rather than a horizontal picture. It draws 
attention to the fact that, after promising beginnings, and largely due to lack 
of public support and funds, a greater or lesser degree of stagnation befell 
such schools and research institutes and that this unhappy state still persists 
to some extent despite Unesco’s more recent attempts to stimulate inter- 
national co-operation. The United States, which the author describes as “a 
vast laboratory” form the one honourable exception, but even here we read 
that, among the “spaciousness and persistence of American criminal 
research” ... “at least one third of the published material serves no useful 
purpose in advancing criminological knowledge,” while another third is “of 
doubtful value and could be excluded without endangering progress in 
criminology.” 

Almost every page of In Search of Criminology contains, incidentally so 
to speak, reflections of great interest to all who wish to see criminological 
inquiries carried on in a systematic way and on an increasing scale, and who 
look with eagerness to the newly founded Institute of Criminology to give a 
lead in this country. It is indeed a matter for congratulation that the 
country where Howard Romilly and Bentham are still revered should be 
almost the first in Europe to provide adequate facilities for these kind of 
investigations, and no doubt Professor Radzinowicz’s findings and past record 
have helped to make this possible. 

In these circumstances it may seem at first sight perhaps churlish to 
accuse the author of not having written the kind of book which he never set 
out to write. Still, it does seem a pity that, while he was about it, he should 
not have applied his unequalled experience, knowledge, training and critical 
aeumen to tell us something about the present state of criminological know- 
ledge and the lines along which research ought to proceed together with his 
own aspirations, instead of providing what looks, at least in form, rather 
like an ephemeral catalogue of the (largely disappointing) state of affairs 
which he found on his journey. 

And if, for want of time and opportunity, or whatever other reason, we 
had to have this book, which reads rather like a compte rendu delivered to a 
government department of a foreign mission, achieved faithfully and with 
immense industry, would it not at least have been possible to avoid falling 
into the trap laid for all such documents and make it a little more readable. 
Surely it should have been possible to avoid the endless sentences (one of 78 
words on p. 118; 148 words on p. 118-119; 90 words on p. 128, 126 on p. 124 
to give only a cross-check sample)? And has it really come to pass that a 
book of this kind is almost unthinkable without the kind of technical jargon 
which even introduces, for repeated use, needless and ugly words never heard 
(or at least written) in the English language “like the sneering term 
“ criminalistics #? 5 

H. A. HAMMELMANN. 
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Consotar Law anD Pracrice. By Luxe T, Lae. [London: 
Stevens & Sons, Ltd. Library of World Affairs, No. 50. 1961. 
xxii and 885 and (appendices and index) 95 pp. £5 6s. net.] 


Tae consular institution has reached a critical stage. Soon the consuls will 
elther develop their activities, scope, numbers and importance, or they will 
cease to play any noticeable role in international affairs. The expansion of 
trade and tourism, and the competition to establish favourable political and 
ideological contacts with the new and under-developed countries would seem 
to be good omens for the enhancement of the institution; and universal 
amalgamation with the diplomatic service has brought increased status and 
privileges for consuls filling a dual capacity. But some countries refuse to 
admit persons with dual diplomatic-consular appointment, endeavour to 
restrict the increase in the number of diplomatic representatives, and confine 
diplomats to the capita. With the freeing of trade and the advent of 
regional groupings, such as E.E.C., consular formalities have been much 
reduced in recent years. Commercial attachés and special trade delegations 
tend to supersede the consul’s role as a trade contact; and many countries 
which run their economy through state-owned corporations conduct trade 
negotiations at diplomatic level. In times of political tension consulates 
become objects of mob violence. The distinctions between ordinary economic 
investigation and economic spying, and between cultural contacts and sub- 
version, have become blurred so that the consul becomes the first target of 
the “espionage psychosis.” 

Since the war many consular treaties have been concluded. The Com- 
munist countries have developed thelr own regional codification of consular 
law. Rather optimistically, the author suggests that the gap between east 
and west may not be so unbridgeable since the most outstanding features of 
Communist treaties are that they recognise the political function of consuls 
to protect the rights and interests of their state, deprive consuls of trade 
functions, require the consent of the receiving state to a consul’s appoint- 
ment, insist upon the absolute immunity of the consulate premises, extend 
consular functions to aircraft, and abolish honorary consuls (p. 809). But 
these features seem to call for a very wide bridge. 

State practice in consular matters diverges considerably. It is unsettled 
whether a consul may represent state as opposed to private interests; whether 
a consul may discharge a seaman, or endeavour to procure the recapture of a 
deserting seaman; whether a consul has jurisdiction to settle a dispute on 
board a ship of the sending state which has put into a port of the receiving 
state, and if so, whether that jurisdiction extends to crimes which do not 
disturb the tranquillity of the port (gf. Geneva Convention on the Territorial 
Sea and the Contiguous Zone, 1958, Article 19 (1)). Has a consul a duty to 
assist his nationals? Can he insist upon interviewing imprisoned nationals 
and attending any trial of his nationals? Representation by the consul 
following the death of one of his nationals is not always recognised; the 
modern trend is to limit representation to cases where the beneficiaries are 
nationals, irrespective of the nationality of the deceased. 

Regarding privileges and immunities, the inviolability of consular archives 
and the non-liability for acts performed in an official capacity are universally 
recognised (p. 228). But is it for the sending or the receiving state to decide 
whether these criteria have been fulfilled in any given case? Immunity of 
the consular premises may be absolute or conditional. Every country wishes 
to protect its own consulates from entry, but wishes to enter foreign consu- 
lates to prevent violation of the law. The U.S.A. insists on reserving a right 
of entry in the case of fire, disaster, or to prevent a crime of violence. The 
¥.3.S.R. insists upon the principle of absolute immunity. , Asylum may be 
granted only to a fugitive whose life is endangeged by mob violence, but not 
to a fpgitive from judicial process, even, apparently, pdiitically biased 
Judicial process. Unlike the diplomat, the consul has no privilege to cover 
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private acts, or acts constituting a substantial departure from oficial duty, 
nor does his oficial privilege extend after the termination of his appointment 
so as to enable him reasonable time to depart for home. 

This book ig the result of many years devoted and skilled work, and 
constitutes an encyclopaedic and exhaustive analysis of consular law and 
practice. The Harvard Research Draft on the legal position and functions 
of consuls, 1982, the Zourek report on consular intercourse and immunities, 
1957, the International Law Commission’s Draft Articles on consular inter- 
course and immunities, 1960, the U.S.A.-U.K. Consular Convention, 1951, and 
the Sino-Soviet Consular Convention, 1959, are printed in appendices and 
very fully discussed and quoted in the text. Publication of this book comes 
at an appropriate moment. Consular law codification has reached an 
advanced stage of development which it is hoped will in the near future lead 
to the conclusion of a multilateral convention. The 1961 Vienna Convention 
on Diplomatic Privileges and Immunities makes a most interesting 
comparison. 

The author of a comprehensive book is always faced with the problem 
of whether to write for the specialist reader or the general reader, for the 
“reference” reader or the “casual” reader, for the reader seeking informa- 
tion or for the reader seeking ideas upon the general problems in the wider 
context of the subject-matter. In trying to satisfy all these readers the 
author has probably satisfied none of them entirely. The selective treatment 
of the material will not satisfy the expert looking for the answer on every 
particular point, whereas the inclusion of a great deal of footnote material 
in the text makes life more laborious for the general reader than he might 
wish. Part V, recent trends, will have much the widest appeal, being an 
excellent summary of contemporary problems. Constant enumeration of 
points makes for clarity, though often at the sacrifice of style. 

This book represents another notable addition to the remarkable library 
of world affairs. 

Azo Samvers. 


CLERK & LINDSELL on Torts. Twelfth edition. General Editor, 
A. L. ARMITAGE, M.A., LL.B. [London: Sweet & Maxwell, Ltd. 
1961. clxxv and 1084 and (index) 60 pp. £7 7s. net.] 


Tars new edition of Clerk and Lindsell enhances its reputation as one of the 
best general works for practitioners. Naturally, your reviewer is pleased 
that his suggestion, when reviewing the last edition, that a senior editor should 
be put in the saddle, has been adopted, The results are entirely beneficial : 
Mr. Armitage has succeeded to a remarkable degree in securing uniformity 
of approach in citation of periodicals and the like, and in avoiding contra- 
dictory statements by his team of eight editors. The new edition reaches a 
high standard: the old idlosyncrasies like “dangerous things” and the refu- 
tation of Bourhill v. Young have been swept away; many of the weak portions 
of the last edition have been rewritten; the best of the work of former 
editions has been skilfully worked into this one. Only one small section is now 
inadequate: that on passing off, where irrelevant cases are frequently relied 
on, numerous important ones are omitted, many are wrongly interpreted, and 
altogether no serious attempt is made to examine the law in the manner of 
the remainder of the book. 

More could be done to achieve the book’s purpose of appealing to 
practitioners. Too often out-of-date examples are relied on: candle-burning 
noblemen in defamation, for instance. Insufficlent attention is paid to the 
burden of proofy in rez ipsa loquitur, inevitable accident, criminal condugt 
in defamation, contradictory treatment of ignorance in nuisance, and con- 
fusion betweert mitigation and novus actus interventens; and, after Fowler v. 
Lanning, is the burden of disproving negligence in trespass to land ‘likely to 


884 THE MODERN LAW REVIEW Vow. 25 
e 


remain on the defendant? Insurance is insufficiently treated: the present 
lack of importance in practice of Monk v. Warbey is not brought out; the 
explanation of Gregory v. Ford is incorrect. In his efforts to understand the 
dificult new legislation about liability for nuclear radiation, the practitioner 
requires the aid of more than one sentence; the practical limitations of section 
4 of the Defamation Act, 1952, and the Act’s interpretative difficulties merit 
more attention. Handling of the following cases needs revision: James v. 
Campbell, Blades v. Higgs, The Wagon Mound (para. 885a); Constantine v. 
Imperial Hotels, Ltd., Dalton v. Whittem (para. 482 needs rewriting). The 
practitioner is given tnadequate and sometimes misleading information about 
the relative merits of detinue and conversion; the treatment of damages for 
loss of consortium is too brief to be useful. Omissions are remarkably few, 
and the combing of all English sources has been excellently done—perhaps 
Derrick v. Williams is the most important omission. 

It is good to know that a distinguished book like Clerk and Lindsell is in 
such able hands; we look forward to many excellent editions from the same 
source. 


H. Srazer. 
Tae Law or Demurrace. By Huco Tmerre. ndon: Stevens 
& Sons, Ltd. 1960. li and 449 and (index) 14 pp. £8 15s. 


net. | 


Tue first version of this book was published in Norway in 1956 under the 
title Time for Loading and Unloading of Ships, an edition being later 
marketed in this country by Sir Isaac Pitman & Sons, Ltd. It had originally 
seen the light of day as a dissertation presented for the post-graduate 
diploma in laws of the University of London. 

Later Mr. Tiberg was able to spend a year at the University of Michigan 
and to devote a good deal of further time to the comparative aspects of this 
subject; already a valuable feature of his earlier work. The result is a more 
ambitious and very much larger work: indeed it is some four times as long. 
Unfortunately the quality of the work has not increased in proportion to its 
length: indeed in some respects it has declined. There is in particular a 
marked falling away in the accuracy of the English: this is espectally 
noticeable in the earlier chapters. Understandable as this is—a dissertation 
presented for a degree or diploma in a University naturally goes through an 
extended process of polishing—it is most unfortunate, for it has resulted in 
many ambiguities of expression. Indeed a practitioner would from time to 
time need verffication of the meaning from the authorities cited or from other 
sources. There are also numerous errors due to the compositor. The book 
in its present form was originally published in Stockholm, and the London 
edition under review appears to be a facsimile copy of this which no doubt 
explains why the English publishers did not get it carefully revised. The 
amount of valuable material which Mr. Tiberg has got together is so great 
that it is very much to be hoped that he will rewrite the book in collaboration 
with an English maritime lawyer so that a satisfactory standard of English 
can be achieved. I have more than once referred to the competent English 
in which books on maritime law published in Scandinavia are produced (see 
for example Selmer, The Survival of General Average, reviewed in (1959) 22 
M.L.R. 850), and am sorry to have to notice a certain falling away in the 
case of this volume. 

The scheme of the book has naturally been a good deal changed. The 
important introduction not only outlines the general scope of the subject, but 
qpntains interesting historical material In it the author also makes an 
important analysis into three groups of the eight or 80, legal systems which 

e 


1 A notice of this work appeared in (1967) 20 M.L.R. 674. 
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he is considering: common law: Scandinavian-German, which appears to 
include Dutch: and civil law—the three systems studied under this head 
being French, Italian and Belgian. Actually the comparative treatment is 
rather uneven throughout the book. Mr. Tiberg is naturally most familiar 
with the Scandinavian law which on maritime matters has partly by legis- 
lative policy and partly by the policy of the courts become to a considerable 
extent unified during the past generation. But he has also made a special 
study of the English and American case law in which he has achieved a good 
competence; the English rulings which are as closely watched in Hamburg 
and Rotterdam as in Gothenburg, Bergen and Copenhagen have had great 
influence throughout North Western Europe where indeed the term demur- 
rage has come into pretty general use. As to the other systems Mr. Tiberg’s 
knowledge is clearly derived from textbooks rather than cases, and one is left 
with the feeling that the discussions are somewhat superficial, though I am 
not myself sufficiently conversant with the systems in question to form a 
firm judgment in these matters. 

Part I of the book which is headed by the word “ Theoretical” has chapters 
on the charterer’s duties, the charterer’s options, foreseeability, the influence 
of customs, and local regulations. Of these the influence of customs is 
“theoretically” the most interesting. One wonders whether the differences 
between the three groups of countries are as great even in theory as Mr. 
Tiberg asserts: he agrees that by and large the results are similar. He is no 
doubt correct in his contention that particularly in the field of maritime law 
the English courts have in recent times approached the subject of customs 
through the interpretation of the contract which is under consideration, but 
it can hardly be maintained that this is an invariable rule. Moreover it seems 
fairly clear from the illustrative material cited that the Continental courts in 
applying customary rules are considerably influenced by the intentions of the 
parties as expressed in their contracts. 

Part II of the book which is entitled “ Practical” makes up the rest of the 
volume, Parenthetically, it is not altogether clear why there should be this 
division, as the material discussed in Part I seems to be just as practical as 
that discussed in Part II. Thus the chaptér which is headed specifically 
Demurrage continues the discussion of customs in much the same way as the 
earlier one, and again one is tempted to wonder whether the difference 
between English and Continental law is not over-emphasised. It is true that 
there is no English case in which a usage has been held to establish a right 
in a charterer to keep a vessel on demurrage where the contract was silent 
on the subject: I have never in fact heard of a custom to that effect. On the 
other hand, there are plenty of usages which govern the obligations of the 
parties in respect of loading and discharging which in the end also govern 
the application of the demurrage principle. It should also perhaps be said 
that in Part I there are some interesting calculations as to the respective 
economic gain or logs of the parties who are involved in the usual kind of 
contractual arrangements which are come to In these affreightment cases, and 
these I suppose might be regarded as theoretical considerations, though they 
clearly have their practical side. 

Obviously much the most important subject in connection with demurrage 
is not demurrage itself but the “lay days” upon the proper determination of 
which demurrage itself depends. This subject is treated in great detail by 
Mr. Tiberg—indeed the five sections in this chapter run to no less than two 
hundred and fifty pages. Here again, I sometimes find myself in disagree- 
ment with Mr. Tiberg on matters of emphasis, and in difficulties over ascer- 
taining the precise meaning of his statements of the law. But no one could 
question the interest and value of the material here got together, nor the 
helpful nature of many of the discussions of the points, often of considerable 
difficulty, which frequently arise in these cases. . 

Finally, ong is pleased # note Mr. Tiberg’s tribute to the value of the 
discussions on demurrage cases in English, as contrasted with Amerietan legal 
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pertodicals: though I should say he paints too rosy a picture, as competent 
discussions of maritime law problems are in fact not very common in English 
legal periodicals. 

` Cc. 


Tue CHARTES Act, 1960, with Annotations. By SPENCER G. 
Maurice, of Lincoln’s Inn, Barrister-at-Law. [London: Sweet 
& Maxwell, Ltd. 1961. xxii and 182 pp. (with index) 25s. 
net. ] 


Tue Charities Act, 1960, is an important milestone in the development of the 
law relating to charities. First, it sweeps away the existing maze of obsolete 
statutory provisions affecting charities and re-enacts in simplified and 
improved form those provisions which have remained useful. Thus, for 
example, the existing restrictions on dealings with property held on charitable 
trusts have been completely reformed by section 29 of the new Act, with the 
result that the device of setting up a “ mixed charity” can no longer be used in 
order to evade the jurisdiction of the Charity Commissioners. Secondly, the 
Act contains completely new provisions designed to enable the public to 
obtain the maximum benefit from charities. Thus, a central register for 
charities is set up, co-operation between the statutory welfare services and 
charities is encouraged and, further, the cy-prés doctrine is extended. Thirdly, 
the whole of the law of mortmain is abolished. 

This book contains an annotated print of the Act, together with an 
explanatory guide by way of introduction. The introduction, which is only 
thirty-four pages long, is in fact a verbatim reprint of the article by Mr. 
Maurice which appeared recently in the Conveyancer and Property Lawyer 
(Vol 24, p. 890). Indeed, it may be pointed out that the omission of a 
bracket on the first page of the article has been carried over into the book! 
The introduction clearly and concisely reviews and explains the provisions 
of the new Act and in addition, gives some indication (gleaned from travaus 
preparatoires) of how the Act may be expected to work in practice. The 
notes to the Act state (where appropriate) from which repealed statute each 
section is derived and refer to the relevant case law and practice. These 
notes would be more useful if they contained cross references to the pages 
in the introduction where the various sections are principally discussed. The 
book is equipped with an excellent index. 

In short, this book will be a useful work of reference for those prac- 
titioners who are concerned, whether professionally or personally, with the 
law and administration of charitable trusts. It may be added that such 
practitioners ewill also find helpful,Mr. Maurice’s further article in the 
Oonveyancer and Property Lawyer (Vol. 25, p. 268) on the subject of tht 
registration of charities. : 

Jonn CHEBRYMAN. 


A GUDE To CONDUCT AND ETIQUETTE AT THE Bar oF ENGLAND AND 
Wares. ‘Third edition. By W. W. Bourton. [London: 
Butterworths. 1961. 106 pp. (with index). 12s. 6d. net.] 


Hanpsook For Jupers. Edited by Donato K. CARROLL. 
[Chicago: American Judicature Society. 1961. vi and 195 
pp. (with index). $8.50 net.] 

Iw the Guide the Secretary to the General Council of the Bar has again 

provided a useful summary of the principal opinions or rulings of the General 

Council on matters of professional conduct and etiquette. ° They have been 

conveniently arranged in chapters or sections,*and there ise some supple- 

mentary* information. The student about to be called, or the newly called 
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barrister, ‘and perhaps the other branch of the profession, will find here 
adequate statements on conduct at the Bar in various circumstances, and if 
the reader should require more detailed information on a particular point he 
is given the necessary reference to the Annual Statement of the Bar Council. 
Nevertheless, neither student nor barrister, familiar with the empirical develop- 
ment of English law through the medium of decided cases, will expect a 
complete code, for the rulings deal only with those subjects which have come 
before the Council during the years from 1885 to 1960. These rulings are in 
the main prohibitory or negative, and many students, especially from overseas, 
might welcome something more positive. There is still room for a general 
work on conduct and particularly etiquette at the English Bar; the student 
must look elsewhere to discover, for example, how to address the Bench or 
another member of the Bar; and though he may learn this during his 
pupillage, if written information is desirable at all, an attempt to make it 
comprehensive is equally desirable. Doubtless the learned author ought not 
to be criticised for failure to do what he has not attempted; but he would 
render a greater service to the profession if he were to amplify his book. 

This ig not the place to discuss any individual ruling of the Bar Council 
or the substance of this book in general. But a word may be said about its 
form. The last line of the text on page 65 is misplaced, and an omission 
from the first line of page 81 makes it unintelligible. It is to be hoped that 
the next edition of this small and somewhat expensive book will receive more 
care from the proof-reader. It would also be a convenience if the full title 
were reproduced on the limp cover, and if even an abbreviated title were 
printed on the spine. 

The character of the Handbook may be gauged by the glossy picture 
pasted on the outside of the front cover. It shows someone, presumably 
a newly appointed judge, taking an oath before a bench occupied by three 
judges and a standard bearing the national flag of the United States of 
America. Judge Carroll, who compiled and edited the book, no doubt 
understands his countrymen and their needs better than any foreign 
reviewer, but one is left wondering for whom this book was intended; nor 
is much assistance derived from the sub-title, which reads “An Anthology 
of Inspirational and other Helpful Writings for Members of the Judiciary.” 
It would be presumptuous to suggest that no English judicial officer could 
benefit by reading this book, but its appeal to professional judges must be 
somewhat limited (judges of county courts have long since outlived the gibe 
that no one is appointed to that office unless he is diseased in mind or body 
or estate). It is assumed that American professional Judges are imbued with 
the traditions of thelr vocation, but the book may be designed for those 
without professional experience. 

Even they, however, might become a 4ittle restive at being told four times 
in less than twenty pages that “it is Improper for a judge to participate in a 
radio program sponsored by a commercial concern, in which legal advice is 
given” (pp. 4, 5, 12, 19). Perhaps the arrangement in this book of the judicial 
canons and relevant opinions of the American Bar Association necessitates 
repetition, which is frequent throughout Part I on Judicial Ethics, but it is 
very tiresome. Part II, on the Essential Qualities of a Judge, starts with one 
of the essays of Francis Bacon—not the happiest example of judicial integrity 
—and continues with extracts from speeches or books, mostly by American 
lawyers. Similar extracts constitute Part III, on the Challenge to the 
Judiciary, which primarily deals with law reform, and Part IV, on the 
Spiritual Side of Judging, much concerned with uplift. The book concludes 
with Suggested Reading for Judges, a list of predominantly heavy literature. 
May one venture to suggest the addition of some lighter fare? Surely there 
are American counterparts to such modern cautionary tales, by authors who 
have held or hold judicial office, as Tragedy at Law (“Cyril Hare”) and 
No Bail for thg Judge (“ Hanry Cecil”). 

G. D. Noxzs. 
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FRAGEN DER NICHTIGEEITS- UND DER UNTATIGKEITSKLAGEN NACH 
DEM RECHT DER EUROPÄISCHEN GEMEINSCHAFT ZÜR KOHLE UND 
STAHL IM LICHTE DER RECHTSPRECHUNG DES GERICHTSHOFS 
DER EUROPÄISCHEN GEMEINSCHAFTEN, By A. Bonarrr, F. M. 
FrewemN, J. GartanD, M. R. Housen, F. Mıcuorre and 
H. WEACKER. 


SCHRIFTEN DES Insrirors FÜR AvusLANDISCHES UND INTER- 
NATIONALES WIRTSCHAFTSRECHT, FRANKFURT A.M. Editors: 
H. Coma, H. Kronsrem and H. J. ScmLocmauerR. Vol. 15. 
[Frankfurt a.M.: Vittorio Klostermann. 1961. 186 pp. 
DM 18.50.] 


Ter Convention on the Formation of the European Coal and Steel Community 
has provided more work for the Court of the European Communities at 


Luxembourg than any other part of the new “European” law that the court 
is administering. Petitions demanding that a decision of the High Authority 
might be declared null and void or claiming a declaration that the High 
Authority is infringing its obligations under the Convention by refusing to 
make a decision or recommendation form consequently perhaps the most 
important aspect of the court’s business. This concise work by an inter- 
European team provides a safe guide to the court’s work in this field together 
with a well argued appreciation of the decisions. To a practitioner engaged 
in this novel field it must be an indispensable tool, in particular because of the 
stress it lays on the more formal aspects of the court’s work. On this side 
of the Channel where the practical side is still a matter belonging to an as 
yet uncertain future the close relationship between the principles adopted by 
the court and those of French administrative law as well as the dominant 
influence of French concepts and institutions upon the procedure of the court 
will have to receive very close attention. Thus, to give one example only, the 
position and sphere of work of the Procureur Général, who assists the court 
in the interests of justice, is illustrated in a most striking manner by the 
authors’ careful comparison between the arguments advanced by the “ par- 
quet” and those adopted by the court. The work is completed by a list of all 
plaints filed with the court from the commencement of its activities until 
May 1960. This forms a most impressive summary of the situations in which 
governments, individuals and trade associations have tried with varying 
success to obtain redress against decisions of the High Authority or against 
the authority’s failure to make them. E. J. Conx. 


Tar Harp Way. By Franx Harpy. [London: T. Werner Laurie. 
1961. 255 pp. 21s. net.] 


Ix June 1951 Frank Hardy, a young Communist writer, was tried in 
Melbourne before Martin J. and a jury in the Supreme Court of Victoria on 
a charge of criminal libel. The prosecution was based on extracts from 
Mr. Hardy’s novel Power Without Glory, in which a character, Nellie West, 
had seduced a married man and had a child by him, and the Crown argued 
that Nellie West was really meant to represent Mrs. Ellen Wren, the wife 
of John Wren, an Australian multimillionaire. Actually the novel had been 
written as a conscious attempt to expose the ruthlessness and corruption 
which Mr. Hardy considered to be behind the facade of Australian politics, 
and in particular, it seems, in connection with the Labour Party leaders. It 
is certainly very odd that the only charge against Mr. Hardy was based on an ® 
Alleged adultery, while ne action was taken about his allegations of appalling 
conduct, even including murder (according to Mr. Hardy herg—the reviewer 
has not read Power Without Glory), against the central character of the book, 
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John West, who seems to have been identified by almost everyone concerned 
in the case as John Wren. In the event Mr. Hardy was acquitted, but not 
before the case had achieved considerable notoriety, and had been linked up 
by Mr. Hardy and his supporters (though certainly not by his counsel) with 
the controversy then current over the Communist Party Dissolution Act. 

The Hard Way is Mr. Hardy’s autobiographical account of these events 
and what led up to them. It is written, in part, as a novel, and it provides 
a fascinating story, though stylistically marred by the introduction of too 
many unexplained names of people involved. On some pages there is little 
more than a meaningless jumble of strangers’ names. The author is very 
bitter about the Victorian police, and he clearly dislikes “career lawyers” 
and even magistrates, while he is scathing about the practical application of 
the doctrine of judicial impartiality (see, e.g, pp. 165 and 181). To the 
reviewer the graphic description of life in the Melbourne City Watchhouse 
proved the most interesting part of the book, and, if what Mr. Hardy says 
is true, the Victorian prison system in the 1950s would seem to be very many 
years behind its English equivalent. He puts forward a strong prima facie 
case against past and existing corruption in the state of Victoria, but it would 
be hard to accept what he says unreservedly. His Communist beliefs may 
well have coloured his Judgment too greatly, particularly in view of the strain 
he has undoubtedly suffered. The book is too full of gentle, kindly and 
unprovocative Communists and “workers” on the one hand, and a mass of 
crooked, money-grasping and war-mongering anti-Communists, from Prime 
Ministers downwards, on the other. Outbursts such as his laying the blame 
for the initiation of the cold war on American millionaires, and his assertions 
that the Australian police are virtually fascist brutes to a man, do not 
encourage wholehearted belief in the mind of the reader. But still there is 
much to give pause for thought here, and some of the author’s allegations 
would seem to require an answer. 

D. C. M. Yarprey. 


Business Consortia. By A. Harpine BouLTON, LL.B.(Lond.), 
F.c.1.8. [London: Sweet & Maxwell, Ltd. 1961. vii and 
124 pp. (with index). 80s. net. ] 


Tue author says in his preface: “This book does not fall into any very 
recognisable category. It is not a legal book... .” This is indubitably true: 
only one case is referred to and, blessed relief, there is but one footnote. On 
the other hand, in the course of discussing the nature of business consortia, 
various legal questions are touched on. , e 
° The author can fairly claim that this is a pioneer work, and in the course 
of it he sets out a number of considerations which should be borne in mind 
when embarking upon a joint commercial venture. But he hardly does more 
than skim the surface and one cannot but wonder whether he would not have 
been better advised to write one or two review articles rather than to publish 
a book. For 80s. this is a very slim volume and though it may be true that 
shillings will not deter those to whom this book is primarily directed (pre- 
sumably those considering joining a business consortium) they might reason- 
ably expect something more accurate and complete. For example, it appears 
to be assumed at p. 67 that a special resolution is needed in order that a 
company may increase its authorised capital and the author describes this as 
a valuable safeguard. In fact this depends upon the articles of association 
(Companies Act, 1948, s. 61) which normally permit it to be done by ordinary 
@ resolution (Table A, art. 44). The author discusses what alterations to 
Table A are advisable (pp. 76-78) but does not suggest any modification of 
article 44. Again, ong would have expected to find ome reference to the role 
of the World Bank and its Sffshoots in backing consortia. ane 
L. °C. B. G. 
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An INTRODUCTION TO THE Law AND Practice OF BETTING AND 
Booxmarmve.t By J. T. Cmenery. [London: Sweet & 
Maxwell, Ltd. 1961. xvi and 268 pp. (with index). 85s. net.] 


Tar Betting and Gaming Act, 1960, effected a considerable revolution in the 
complex legislation governing those forms of gambling with which bookmakers 
are principally concerned. The author opens his preface by saying that this 
book is intended to provide a straightforward statement of the law as it now 
stands for those engaged in or about to enter the business of bookmaking. 
The style of the book is, however, much more that of an ordinary legal 
textbook than of a layman’s outline and the author’s subsequent inclusion of 
solicitors acting for bookmakers and those concerned in administering the 
1960 Act amongst prospective readers seems to give a more accurate view of 
his aim. They should find the work most useful. 

It consists of a brief but interesting historical introduction followed by 
a narrative statement of the modern law. Appendices contain annotated 
texts of the principal statutes and statutory instruments now in force together 
with a number of forms, some original and some taken or adapted from 
models given in the Acts and Instruments. 

Academic readers may wince at the implication (at p. 2) that Mrs. Carlill 
was a manufacturer of smoke balls. 

A. H. Hupsow. 


« 


Tue Estate Dury Act. By D. H. NANAVATI, B.A., LL.B., Solicitor, 
Bombay. [Bombay: N. M. Tripathi Private, Ltd. 1960. 
xxix and 480 pp. Rs. 25.00. Stocked and distributed in 
U.K. and Europe by Sweet & Maxwell, Ltd. at 50s. net.] 


Ir was not until 1958 that estate duty was introduced in India. Previously, 
the only death duty leviable in India had been probate duty. The Indian 
Estate Duty Act, 1953, closely follows the provisions of the English legislation 
on estate duty and will naturally be interpreted in the light of the English 
decisions on the subject. 

This book consists of a print of the Indian legislation together with 288 
pages of explanatory commentary. Its principal users will of course be 
practitioners in India. However, it is no substitute for the standard prac- 
titioners’ textbooks on the English legislation, namely: Dymond, Hanson and 
Green. The book may also be of interest to those who consider that the 
enactment of a single English statute, codifying the existing estate duty 
legislation, islong overdue. 


° 


JonN CHERRYMAN. © 


ENFORCEMENT OF PLANNING CONTROL. By H. J. J. Brown. [Lon- 
don: Sweet & Maxwell, Lid. 1961. xix and 120 pp. (with 
index). 17s. 6d. net.] 


Lanps TRIBUNAL, PRACTICE AND PROCEDURE AND Gure ro Costs. 
By R. F. C. Roacm. [London: Sweet & Maxwell, Ltd. 1961. 
xvii and 204 pp. (with index). 25s. net.] 


Taxss two volumes form Nos. 1 and 2 in a new series of Ourrent Law Practice 
Guides. The publishers are to be congratulated on producing works which fill 
a gap in the practitioner's bookshelf, in that these two works each treat 
Yeasonably comprehensively, but in one manageable volume,*with subjects of 
great (though to some extent limited) practicab importance nd so far as 


1 Now with First Supplement (to May 1, 1961). 
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. 
your reviewer is aware neither subject has hitherto received treatment quite in 
the way in which these guides are prepared. Praise should also be given for 
the excellence of the paper, printing and general format, to which insufficient 
attention is given so often in this sort of book. 

The guide dealing with enforcement of planning control begins with a 
short but sufficient summary of the subject and then proceeds to a detailed 
discussion of the content of enforcement notices, subsequently dealing with 
appeals to the Minister, applications to the courts and the enforcement of 
compliance with enforcement notices. Separate consideration is given to orders 
under section 26 of the Act of 1947 (control in relation to authorised uses, etc.) 
and caravan sites. Although necessarily much space is taken up with a state- 
ment of the actual statutory provisions, the author has been able to include 
a discussion of a considerable number of points where difficulties of interpreta- 
tion arise. What is more, Mr. Brown has not only pointed out and discussed 
the difficulties, but in most cases has offered a solution. The volume concludes 
with a number of precedents of which your reviewer, who has had some 
experience of drawing precedents, approves. 

The Lands Tribunal guide is a more factual statement. The Lands Tribunal 
Rules are printed as an appendix (with the Lands Tribunal Act, 1949, and other 
relevant statutory provisions) and in the main body of the work these rules 
are explained clearly and succinctly, though perhaps a little baldly. There is 
here no discussion of an academic nature, but then, what is there so to discuss? 
Part II of the book (some fifty pages) comprises the High Court and County 
Court scales of costs, with a short introductory note. This guide must be 
highly commended for its lucidity and immense practical value, but, of course, 
it is necessarily of less interest to the purely academic lawyer. 


S. H. Barz. 


Books and Publications Received 


Bioop Transrusions wiraour Consent. A Symposium of The 
Medico-Legal Society of Toronto. 22 pp. Published by The 
Canadian Red Cross Society, Toronto, Canada. 1961. 


INTERNATIONAL Pourrican Science Azgsrpacts. Vol. X, No. 4, 
1960. Vol. xi, No. 1, 1961. Basil Blackwell, Oxford. 12s. 


ARKIV ror Ssgrerr. Blad 5-Hefte 2, Juin 1961. Universitetsfor- 
laget Karl Johans Gate 47, Oslo. 


Revista ARGENTINA De Crnca Pourrica. Año 1-Enerv-Junio De 
° 1960-No. 1. 156 pp. Roque Depalma Editor. Buenos Aires. 


Honearmn Law Review. No. 1. 1961. 87 pp. Association of 
Hungarian Jurists. 

Tae Law Rerorts, WEEKLY Law Rerorts and RESTRICTIVE Prac- 
vices Reronts. Consolidated Index 1951-1960. Editors: R. P. 
Cotmyvavx and J. D. Penxinetron. 881 pp. The Incorporated 
Council of Law Reporting for En laa and Wales, 8 Stone 
Buildings, Lincoln’s Inn, London, W.C.2. 25s. post free. 


PERMANENT Prace. By Warrer Murs. 81 pp. Center for the 
Study of Democratic Institutions. Santa Barbara, California. 
e 1961. 
POPULATION ConTROL: The Imminent World Crisis. Mrnvin G? 
Smmm, Æditor. Repmson O. Everetr, Associate Editor. 
1961. 258 pp. Oceana Publications, Inc. $6.00. * ° 
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Tue CassrtLL Case. Contempt in Liberia. 19 pp. International 
- Commission of Jurists. Geneva, Switzerland. 1961. 


Trro BETWEEN East AND WeEsT. By iwa Juxic. 99 pp. Demos 
Publishing Company, London. 1961. 14s. 


COMPARATIVE Aspects OF Restnictrve Trape Pracrices. Pub- 
lished under the auspices of The British Institute of Interna- 
tional and Comparative Law. 91 pp. Stevens & Sons, Ltd. 
1961. 15s. , 


ENCYCLOPEDIA OF THE Law or COMPULSORY PURCHASE AND Com- 
PENSATION. Release No. 5, July 11, 1961. Sweet & Maxwell, 
Ltd. 


ENCYCLOPEDIA oF THE Law or Town anb Country PLANNING. 
Release No. 6, May 80, 1961; No. 7, October 20, 1961. Sweet 
& Maxwell, Ltd. 


Oyez Practice Nores. No. 87. Road Charges. By J. F. GARNER. 
8rd ed. 1961. 100 pp. 188. No. 88. The Licensing Guide. 
By Micnam, UNDERHIL. 8rd ed. 1961. 89 pp. 12s. 6d. 
The Solicitors’ Law Stationery Society, Ltd. 


CHARLESWORTH ON NEGLIGENCE. th Cumulative Supplement to 
the 8rd edition. (To Sept. 1, 1061.) By R. A. Percy. Sweet 
& Maxwell, Ltd. 1961. 10s. 6d, 


Tee Leaaurry or a © STATE oF WAR” AFTER THE CESSATION OF 
Hostiirms. By Narman Fernserc. 86 pp. Jerusalem. 
Magnes Press, The Hebrew University. 1961. 


AFRICAN CONFERENCE ON THE RULE or Law. 181 pp. International 
Commission of Jurists. 1961. 


Toroisxi’s Lecar Lonpon with text by Francis Cowrrr. With a 
Foreword by the Rt. Hon. The Lord Birkett, p.c. Published 
for The Lawyer by Stevens & Sons, Ltd. xi and 76 pp. 1961. 
8} gns. net. 

‘ParmeR’s Company GUE. 87th edition by T. E. Cam. Stevens 
& Sons, Ltd. 1961. viii and 288 pp. 21s. net. 


Paumer’s Private Companies. 42nd edition by T. E. Cay. 
Stevens & Sons, Ltd. 1961. viii and 128 pp. 15s. net. 


Resronsismuiry Berorr THE Law. By Loro Dernnine. The 
Hebrew University of Jerusalem. Lionel Cohen Lectures. 
Seventh Series. January 1961. The Magnes Press, Jerusalem. 
London: Oxford University Press. 1961. 81 pp. 5s. net. 


PARLIAMENTS AND GREAT Councius 1N MeprevaL Enaiuanp. By 
H. G. Ricuarpson and G. O. Sayuxs. Stevens & Sons, Ltd. 
1961. iv and 49 pp. 7s. 6d. net. 


ALR. Manuat (Crvi AND CRIMINAL). 2nd edition. Vol. XI. 
Companies Act, 1956, and Parliament (Prevention of aoe i- 


fication) Act, 1959, to Penal Code, s. 106. The All 
š Reporter, Ltd. „1961. -1120 pp. 


FREEDOM OF THE PRESS IN Inpua. By Josera ATERA The 
Hague: Martinus Nijhoff. xiv and 186 pp. 1961. 15s. net. 
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THE PROTECTION OF PRIVACY 


I 


IN 1961 Lord Mancroft introduced his Right of Privacy Bill into 
the House of Lords. Despite the opposition of the Government 
Lord Mancroft secured a very substantial majority on the Second 
Reading,* but although it was briefly considered in Committee,? the 
Bill died a natural death at the end of the Session. 

The object of the Bill, as stated in the explanatory memorandum 
accompanying it, was “‘to give every individual such further 
protection against invasion of his privacy as may be desirable for 
the maintenance of human dignity while protecting the right of the 
public to be kept informed in all matters in which the public may 
be reasonably concerned.” The method adopted to achieve this 
object was to give a person a right of action “ against any other 
person who without his consent publishes of or concerning him in 
any newspaper or by means of any cinematograph exhibition or any 
television or sound broadcast any words relating to his personal 
affairs or conduct if such publication is calculated to cause him 
distress or embarrassment.” * The Bill then provided certain 
defences which, broadly speaking, fell under the following headings: 


(a) Unintentional references to the plaintiff; : 

(b) publications on an occasion of absolute or qualified privilege, 
for example, fair and accurate reports of court proceedings; 

(c) publications relating to public figures; and 

(d) publications relating to persons temporarily in the public 
eye, for example, criminals or persons involved in some general 
or personal calamity, or persons who had deliberately courted 
publicity, which made them, for the time being, the subject of 
“ reasonable public interest.” 


The Bill recognised, however, that even persons in whose 
activities the public have a natural and legitimate interest are 


* 174 to 21: H.L. Debates, Vol. 220, col. 680. 


2 H.L. Debates, Vol. 282, col. 280 ° e 
3 The words ‘Sif such publiestion . . . embarrassment were introduced by 
way of amendment at the Committee stage. eo. 
898 
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entitled to some measure of privacy. Thus it provided in effect that 
not only the person but also the matter published about him had 
to be of ‘“ reasonable public interest.” Furthermore, an additional 
measure of protection against the invasion of privacy was afforded 
by the provision that the defences contained in the Bill could be 
defeated by proof that ‘f any material on which the said words 
were based was obtained by force or threats or by any means 
calculated to cause distress or embarrassment to the plaintiff.’’ * 

As was to be expected the Bill aroused considerable opposition 
in the Press, and criticism was levelled not only in general terms 
against what was regarded as a threat to the freedom of the Press 
but also in particular against the repeated use in the Bill of the 
phrase ‘f reasonable public interest ° which, it was contended, the 
courts would have difficulty in construing. Moreover the Lord 
Chancellor in the House of Lords, though expressing some sympathy 
with the aims of the Bill, regarded it as unworkable in practice. 
The Debate in the House of Lords did reveal, however, a strong 
and widely held opinion that the law does not at present give 
adequate protection to the individual against the merciless 
publicity to which he may be subjected by the organs of the Press. 


Tl 


It can be stated with some confidence that English law does not 
recognise what Judge Cooley called ‘‘ the right to be let alone.” 5 
Personal privacy as such is not protected as a right nor is there any 
correlative duty imposed on other persons to prevent them infring- 
ing it. This does not mean of course that a person’s privacy is 
without any protection from the law. In his occupation of 
property he has the protection of the actions of trespass and 
nuisance. In relation to his private papers and his trade secrets 
he has the protection of the law of copyright and the courts’ powers 
to restrain any breach of confidence.* Even in relation to the 
occupation of land, however, the courts have in general declined to 
provide a ‘remedy if the defendant has not trespassed on the 
plaintiff’s land or caused some nuisance affecting the plaintiff’s 
enjoyment of his land. Thus the common law will not prevent 
a man from making new windows in his house so that he can look 
into his neighbour’s garden, nor from building a tower on his own 
land so that he can observe what his neighbour is doing on adjoin- 
ing land.” At one time a different view appears to have been taken 


4 These words were substituted by way of amendment at the Committee stage. 

5 Cooley, Torts (2nd ed., 1888), p. 20. 

8 Bee, 6.g., Yovatt v. Wingard (1820) 1 Jac. & W. 894 eerie of recipes 
obtained surreptitiously by employee); Abernethy v. Hutchinson (1825) 8 
Ae eee (publication of lectures); Pollard v. Photographic Co. (1888) 40 o 

°? Modern planning decisions, however, pay regard to questios of privacy. The 
following case provides an example: A former @oachhoilse had been converted 
for use as a dwelling and a dorrher window had been constructed on the side of 


roan 
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because tn Cherrington v. Abney ® it seems to have been held that 
where an old house was pulled down and a new one built the 
windows in the new house had to be of the same number and size 
and in the same position as in the old house. Furthermore, in 
Chandler v. Thompson ° Le Blanc J. said that he had read in the 
books that an action lay for placing a window so as to disturb the 
plaintiff’s privacy, but he went on to say that he had never known 
such an action brought and that he had heard Eyre C.J. say that 
such an action did not lie. The matter was, however, put beyond 
doubt by the House of Lords in Tapling v. Jones, where Lord 
Westbury L.C. said: “‘... there is another form of words which 
is often found in the cases on this subject, namely, the phrase 
invasion of privacy by opening windows. That is not treated by 
the law as a wrong for which any remedy is given.” 14 Unless, 
however, a question of property has been involved or the plaintiff 
has been able to recover damages for defamation the common law 
has done little or nothing to protect a man’s privacy against the 
intrusion of other persons. It is true that in the celebrated case of 
Prince Albert v. Strange ™ Knight Bruce V.-C. referred to a 
& sordid spying into the privacy of domestic life,” * and on appeal 
Lord Cottenham L.C. spoke of privacy as being the right invaded,” 
but there can be no doubt that both before the Vice-Chancellor *5 
and on appeal ** the decision of the court was based primarily on 
the plaintiff’s proprietary rights," though Lord Cottenham held 


the coachhonse facing on to the appellant’s property. The appellant proposed 
to erect a screen 16ft. Gin. high very close to the wall of the coachhouse to 
block the view from this window and from any others which might be con- 
structed in the same wall. The Minister of Housing and Local Government 
allowed the sppesl, stating that he did not feel justified in prevenfing the 
appellant from preserving the privacy of his garden by screening the view over 
it from the new dormer window, 

8 (1709) 2 Vern. 646. The report is. however, very short. 
e (1811) 3 Camp. 80. 
10 (1865) 11 H.L.C. 290. 
11 Ibid. 305. 
12 (1848) 2 De G. & Sm. 652. The defendant had been able to collect impres- 
sions of a number of etchings made eby Queen Victoria and Prince Albert 
and proposed to exhibit the collection and to distribute catalogues containing 
descriptions of the etchings and his own comments on them. He was 
restrained by an mjunction from either exhibiting the collection or even 
ublishing the catalogue. 

18 [bid. 698. 

14 (1840) 1 Mac. & G. 25, 47. 

15 See 2 De G. & Sm. 696-607. In the debate in the House of Lords on the 
Right of Privacy Bill Lord Denning said: ‘* So, in 1848, the courts of this 
country were ready to give a remedy for the mfringement of privacy ''’ (H.L. 
Debates, Vol. 229, col. 638). It is submitted, however, that the key passage 
in the Vice-Chancellor's judgment is where, in dealing with the compilation 
of the catalogue he said: ‘Can I then deny it to be an interference with 
another's property? I think not” (ibid. 697). 

16 See 1 Mac. & G. 44. 

17 The plaintiff did not in fact claim a right of property in the catalogue, which 
the defendant had compiled himeelf, but asserted that the publication of the 
catalogue interfered with his right to publish the gtchings. As the Solicitore 
General put ıt “A right,sof property is not claimed in the msatrument of 
mischief, but in the thing which is injured by that instrument. 
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that the injunction could be supported on the alternative ground 
that, in the absence of any explanation by the defendant, the 
defendant’s possession of the etchings had its foundation in a 
breach of trust, confidence or contract. 


m 


The particular importance of the decision in Prince Albert v. 
Strange, however, is that it was one of the corner-stones of the 
argument of Warren and Brendeis in their article in 1890 in the 
Harvard Law Review 18 that such a case was really based upon a 
broader principle which was entitled to separate recognition. The 
article was inspired by the way in which the local press in Boston 
had behaved in connection with the wedding of Mr. Warren’s 
sister, and the nature of the abuse with which the authors were 
concerned was stated in plain and vigorous terms: ‘* The press is 
overstepping in every direction the obvious bounds of propriety 
and decency. Gossip is no longer the resource of the idle and of 
the vicious, but has become a trade, which is pursued with industry 
as well as effrontery. To satisfy a prurient taste the details of 
sexual relations are spread broadcast in the columns of the daily 
papers. To occupy the indolent, column upon column is filled with 
idle gossip, which can only be provided by intrusion upon the 
domestic circle. The intensity and complexity of life, attendant 
upon advancing civilisation, have rendered necessary some retreat 
from the world, and man, under the refining influence of culture, 
has become more sensitive to publicity, so that solitude and privacy 
have become more essential to the individual; but modern enter- 
prise and invention have, through invasions upon his privacy, 
subjected him to mental pain and distress, far greater than could 
be inflicted by mere bodily injury.’ 1° 

The effect of this article on American law has been immense. 
By gradual stages the majority of states ° have now reached a 
position where the right of privacy is recognised as a separate legal 
right which is entitled to a gubstantial measure of protection. 
Furthermore, a large number of articles have been written in leg&l 
periodicals supporting the existence of the right and commenting 
upon its development. The right has been variously defined: 
“ the right to live one’s life in seclusion, without being subjected 
to unwarranted and undesired publicity ”° è; ‘the right to live 


18 “ The Right to Privacy,” 4 Harvard L.R. 198. 19 Ibid. 196. 

20 It seams that the right is now affirmatively rejected only in Rhode Island, 
Texas and Wisconsin, though it is limited by statute in New York, Utah 
and Virginia. In the three states where the matter is regulated by statute 
the legislation goes no further than to prevent the commercial exploitation 
of a person’s name or picture without his consent; see Cahill, Consolidated 
Laws of New York, o. 387, ss. 50-51; Utah Revision Statute, 1933, 1084-7, 
108-4-8; Virginia Code of 1950, s. 8-650. = 

#1 For a list of some ofethe leading articles: see Prosser on Torts (2nd ed., 
1955), p. 686. See also Roscoe Pound, 28 Hasvard LR. 848, 

22 Jones V. Herald Post, 280 Ky. 227 (1928). 
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without finwarranted interference by the public about matters with 
which the public is not necessarily concerned ” **; ‘* unauthorised 
interference with a person’s seclusion of himself or of his property 
from the public ” *4; “ the unwarranted appropriation or exploita- 
tion of one’s personality, the publicising of one’s private affairs 
with which the public has no legitimate concern, or the wrongful 
intrusion into one’s private activities, in such manner as to outrage 
or cause mental suffering, shame or humiliation to a person of 
ordinary sensibilities ” *°; ‘* the right of an individual to be free 
from unwarranted publicity, or, in other words, to be protected 
from any wrongful intrusion into his private life which would 
outrage or cause mental suffering, shame, or humiliation to a person 
of ordinary sensibilities.’? 2° 

The difficulty of course is to find the proper balance between 
the privilege and indeed the duty of the Press to inform the public 
about current affairs and its public figures and the right of the 
individual, however eminent, to enjoy his private life untroubled 
by publicity. The courts in America have been trying to find the 
point of equilibrium between these two conflicting interests and, as 
was to be expected, it has proved easier to indicate the nature of 
the right which it is sought to protect than to formulate the circum- 
stances in which such right is infringed. The general rule is given 
in the Restatement 37 as follows: ‘* Interference with Privacy. A 
person who unreasonably and seriously interferes with another’s 
interest in not having his affairs known to others or his likeness 
exhibited to the public is liable to the other.” The comment on 
this rule in the Restatement is illuminating: “*.. . (e) Conflict of 
interests. The rule stated in this section gives protection to the 
interest which a person has in living with some privacy, but this 
protection is relative to the customs of the time and place and to 
the habits and occupation of the plaintiff. One who is not a recluse 
must expect the ordinary incidents of community life of which he 
is a part. These include comment upon his conduct, the more or 
less casual observation of his neighbours as to what hẹ does upon 
his own land and the possibility that he may be photographed as 
a part of a street scene in a group of persons. Likewise if he 
submits himself or his work for public approval, as does a candidate 
for public office, a public official, an actor, an author or a stunt 
aviator, he must necessarily pay the price of even unwelcome 
publicity through reports upon his private life and photographic 
reproductions of himself and his family, unless these are defama- 
tory or exceed the bounds of fair comment. One who unwittingly 
comes into the public eye because of his own fault, as in the case 


23 Brenis v. Morgan, 55 A.L.R. 964 (1927). 

24 Prof. Winfield: 47 L.Q.R. 28, 24. 

25 This definition was approved by the Indiana Appellate Court in Continental 
tical Co. v. Reed, 14 A.L.R, 2d 748 (1949), pereCrumpacker J. at p. 748? 

26 McGovern V, Van Rider, 4B A. 2d 514 (1045). 

21 American Restatement of the Law of Torts (1989), Vol. 4, para. 8@7. e 
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of a criminal, is subject to the same limitations upon his right to be 
let alone. Community custom achieves the same result with 
reference to one unjustly charged with crime or the subject of a 
striking catastrophe. Both groups of persons are the objects of 
legitimate public interest during a period of time after their conduct 
or misfortune has brought them to the public attention; until they 
have reverted to the lawful and unexciting life led by the great 
bulk of the community they are subject to the privileges which 
publishers have to satisfy the curiosity of the public as to their 
leaders, heroes, villains and victims ... the rule... is not 
dependent upon conduct which, aside from the invasion of privacy, 
would be tortious such as trespass to land or chattels, or defama- 
tion. Neither does it depend for its validity upon a breach of 
confidence, nor upon the untruth of the statements. On the other 
hand, liability only exists if the defendant’s conduct was such that 
he should have realised that it would be offensive to persons of 
ordinary sensibilities . . . for determining liability, the knowledge 
and motives of the defendant, the sex, station in life, previous 
habits of the plaintiff with reference to publicity, and other similar 
matters are considered .. . if these conditions exist, however, the 
fact that the plaintiff suffered neither pecuniary loss nor physical 
harm is unimportant. The damages whether nominal, compen- 
satory or punitive can be awarded in the same way in which general 
damages are given for defamation.”’ 

It is not the purpose of the present article to provide an exhaus- 
tive analysis of the American cases. It is probably true to say, 
however, that though the law is still in the stage of development, in 
those states which recognise a right of privacy a plaintiff has a good 
chance of bringing a successful action for-intrusion into his private 
affairs if he can show either some commercial exploitation of his 
personality ** or some outrageous conduct by the defendant which 
offends the community’s sense of decency. Thus defendants have 
been found liable in the following circumstances: where a picture 
of the plaintiff’s dead deformed child was published 20; where a 
picture was taken of the plaintiff in her sickbed in hospital despite 
her objections *°; where there had been unnecessary prying into 
sexual relations è; where a picture was taken of a husband and 
wife without their consent and published under the heading “ love 
at first sight is a bad risk.” 3? Two cases, however, call for special 
mention because they demonstrate how the court can intervene to 
protect persons who have at one time been in the public eye but 
have since ‘‘ reverted to the lawful and unexciting life led by the 
great bulk of the community.” 33 
28 In such cases it is perhaps realy the pantit “right of publicity '’ which 

is infringed: see Prosser, lo 636. 

29 Bazemore v. Savannah Ho vital, ered S.E. 194 (1980). 

30 Barber v. Time Inc., 169 8.W. "od 291 (1048). aad 
81 Garner v. Triangle Publications, 97 F.Supp. 646 (1951). e 

33 Gill v. Curtis Publishing Co., 281 P. 2d 565 (1951). « 

33 Resigtemgnt, loo. ott., p. 400. z 
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In Melvin v. Reid * the plaintiff had been a prostitute and had 
been the defendant in a sensational murder trial. After her acquit- 
tal she married and lived as a respectable citizen among people 
who knew nothing of her past. About seven years after the trial 
the defendants made a film of her life giving her maiden name 
and thereby disclosing her identity. It was held in proceedings on 
demurrer that she had a good cause of action in tort.** 

The second case, which was also decided in California, is even 
more striking. In Mau v. Rio Grande Oil** the plaintiff, in March 
1987, had been the victim of an armed robbery in which he had 
been shot and seriously injured. Moreover, his nerves had been 
so badly affected that mere mention of the shooting caused acute 
nervous attacks. In August 1988 the defendants caused to be 
broadcast as part of an advertising programme a dramatisation of 
the incident. The plaintiff, whose consent had not been sought, 
heard the broadcast and suffered “f mental anguish.” The follow- 
ing day he found that he was unable to drive with safety and he 
was discharged from his employment as a chauffeur. The court 
held that he had a good cause of action. 

It may well be that this second case goes too far and that by 
the standard of a person of ordinary susceptibilities the plaintiff’s 
right of privacy had not been infringed. The case is, however, an 
illustration of the fact that a court can give protection to a person 
whose past life is publicised unnecessarily and without his consent.’ 


IV 


Meanwhile, in England there has been little support of the existence 
of any similar right. In Monson v. Tussauds, Ltd." Lord Halsbury 
seems to have thought that some protection against the disclosure 
of a man’s private life was desirable. Thus he said: “‘ If I under- 
stand the argument correctly, it comes to this—that the exhibition 
in question is dedicated to the gratification of public curiosity in 
regard to every person or event which may for the moment be 
igteresting. I confess I regard sich a claim with something like 
dismay. Is it possible to say that everything which has once been 
known may be reproduced with impunity in print or picture; 
every incident of a criminal or other trial be produced, and its 
publication justified; not only trials, but every incident which has 
actually happened in private life, furnish material for the adven- 
turous exhibitor, dramatised peradventure, and justified because, 
in truth, such an incident did really happen?” 3° 


34 297 P. 91; 112 Cal.App. 285 (1981). 

35 The case 18 also of interest because the court upheld a submission by the 
defendants that the plamtiff had no proprietary interest ın her past hfe. 

%3 28 F.Supp. 846 (1939). se 

37 It is suggested in the Restatement (loo. cit., p. 401) that a “distinction 
can be made in fgvour of news items and again§t advertising use.'’ The 
cours may heve been impréssed by the element of commercial exploitation. 

38 [1804] 1 Q.B. 671 (0.A.). æ Ibid. 
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This question, which plainly expected the answer No, has not 
yet perhaps been finally answered. There is, however, no authority 
recognising the invasion of privacy as a separate tort, and the High 
Court of Australia (by a majority) have plainly rejected the exis- 
tence of such a right.*° Furthermore, in Tolley v. Fry +t Greer L.J. 
emphasised that the commercial exploitation of a man’s name or 
photograph without his consent is not by itself tortious in English 
law.*? In the House of Lords in the same case ** the question of 
privacy was not, it seems, discussed at all, because it was there held 
(overruling the Court of Appeal) that the use of Mr. Tolley’s’ name 
for advertising purposes impugned his status as an amateur golfer 
and that accordingly the offending advertisement was reasonably 
capable of a defamatory meaning.‘ 

The invasion of privacy was one of the matters considered by 
the Porter Committee on Defamation. The Committee came to the 
conclusion, however, that the suggestion of any remedy was a 
matter outside their terms of reference. Nevertheless it is implicit 
in the Report that no right of privacy in fact existed in English 
law:—‘* We think that there are great difficulties in formulating 
an extended definition of criminal or civil libel which, while effec- 
tive to restrain improper invasion of privacy, would not interfere 
with the due reporting of matters which are of public interest... . 
The offence is primarily one against good taste, and if a legal 
remedy has to be created, it must, we think, lie in a sphere which 
is outside our terms of reference.” * 

It seems remarkable that English law, which in many other 
fields has kept pace with changes in the public mores, should have 
so far failed to evolve any general concept of privacy. 

That there is a need for some legal protection for privacy is 
widely acknowledged among responsible opinion “* and modern 


40 Victoria Park, etc., Ltd. v. Taylor (1987) 58 C.L.R. 479, see per Latham C.J. 
at p. 496. Leave to appeal to the Privy Council was refused: see 54 L.Q.R. 
819. 

41 [1980] 1 K.B. 467. 

42 [bid. 478. Cf. Goreti v. Wall (196) 22 T.L.R. 532. š 

43 [1981] A.C. ; 

44 Viscount Hailsham indicated (p. 889) that it might be open to the jury to 
assume that no reputable firm ‘* would have the effrontery and bad taste to 
take the name and reputation of a well-known man for an advertisement 
commending their goods without first obtamming his consent.'’ The umproba- 
bility of an ‘‘invasion of privacy '' was therefore treated aa supporting the 
defamatory meaning alleged, but the decision has nevertheless been regarded 
by some commentators in America as involving the recognition of the right 
o area see 16 Minnesota L.R. 221; 82 Michigan L.R. 1173. 

45 Cmd. 7586, para. 26. 

46 In 1981 Professor Winfield urged that the offensive invasion of the personal 

privacy of another, if not already a tort, certainly ought to be one: 47 L.Q.R. 

28. The lacuna in the law is recognised in other parts of the Commonwealth 

— ‘probably the least satisfactory are the safeguards against offensive 

exploitation of a person’s history and poe affmra, past and present. . . "ø 

Fleming, The Law of Torts (1957) (Sydney). In Quebec, however, the Superior 

Court awarded damages in the following circumstances: the®plaintiff, who was 

a doctor, wrote a letter to the producer of @ television programme called 

“Tabloid” criticising some of the features of the programme. A few weeks 
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inventions such as the long-range camera and the tape recorder 
have added new weapons to the intruder’s armoury.‘? Such pro- 
tection is expressly provided for in Article 12 of the Universal 
Declaration of Human Rights of 1948 in the following terms: ‘ No 
one shall be subjected to arbitrary interference with his privacy, 
family, home or correspondence, nor to attacks upon his honour 
and reputation. Everyone has the right to the protection of the 
law against such interference or attacks.’? 48 

In these circumstances it is submitted that legislation on the 
lines of Lord Mancroft’s Bill is now desirable.4® The importance 
of the freedom of the Press cannot of course be over-emphasised, 
but it can hardly be doubted that some journalists fail to honour 
the dictum of a distinguished editor of the Manchester Guardian: 
“c It is the job of the Press to provide news, but not to poke and 
pry into things a person can rightfully and decently wish to keep 
to himself.” °° Objection may be made that any such legislation 
would in fact constitute a form of censorship of the Press by the 
courts, and that the task of balancing the right of the public to be 
informed against the right of the individual to privacy is not a 
suitable one to entrust to the judicature at all. The courts are, 
however, repeatedly faced with problems involving the public 
interest and indeed every libel action in which the defence of fair 
comment is raised lays upon the judge the duty of deciding as a 
matter of law whether the comment is on a matter of public 


later, during a further edition of ‘‘ Tabloid,’ the name and address of the 
plaintxf were displayed on the screen and listeners were invited to wnte or 
telephone to the plaintiff to ‘‘ cheer him up.’’ As a result the plaintiff was 
subjected to a barrage of offensive letters and telephone calls so that he was 
obliged to disconnect the telephone and suffered serious inconvenience and 
worry: Robbins v. C.B.C. (1958) 12 D.L.R. 2d 36. 

47 In Ins dissenting Jrasmeùt in Victoria Park, ete., Ltd. v. Taylor (1987) 58 
O.L.R. 479 Rich J. said at p. 505: ‘Indeed the SL ioe of television make 
our present decision a very important one, and I venture to think that 
rotection against a complete exposure of the doings of the individual may 
be a right indispensable to the enjoymieny of life." In England commercial 
television is subject to the control of the Independent Televigion Authority 

e who have to satisfy themselves, so fat as possible, that nothing is mcluded 
in the p es which “ offends against good taste or decency or is likely 
. « . to be offensive to public feeling or which contains any offensive 
representation of or reference to a living person: Television Act, 1964, 
s. 8 (1). 

48 cf. Article 8 (1) of the European Convention for the Protection of Human 

ights and Fundamental Freedoms of 1950. In the debate on Lord 
Mancroft’s Bill the Lord Chancellor stated that the framers of the 1048 
Declaration ‘‘ were aiming mainly at physical interferences, such as the 
activities of secret police and other officers of a public authority'' (H.L. 
Debates, Vol. 220, col. 629). But it would seem as a matter of construction 
that the Declaration is also concerned with protection against interference by 
rivate citizens. 

49 Tt is noteworthy that in the Debate on the Bull both Lord Goddard and Lord 
Denning appear to have regarded such a Bull as workable. 

@ °° It is only fair to point out that Olause IT of the code of conduct laid down 
by the National Union of Journalists provides: ‘In obtaining news or 
pictures, reporfers and Press photographers should do nothing that will caus 
ain or huyniliatidn to immocent, bereaved or otherwise distressed persons. 
Rows, pictures and documents should be acquired by honest methods only." 
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interest. Furthermore, in his interesting judgment in Webb v. 
Times Publishing Co." Pearson J. indicated that there was room 
in the law of libel for a defence, analogous to fair comment, of 
“ fair information on a matter of public interest.’ *? Phrases such 
as ‘* public interest’? and ‘* reasonable public interest in the 
subject-matter ’’ should therefore present no insuperable difficulties 
of interpretation. 
vV 


In the meantime what protection is the individual afforded? It is 
submitted that although it is now extremely unlikely that a court 
would be persuaded to recognise any general right of privacy the 
law may not be altogether powerless to guard the individual against 
the more offensive intrusions. 

In 1947 a section of the American Restatement was amended to 
include the intentional causing of severe emotional distress as a 
separate tort. The new paragraph provides: ‘‘ One who, without 
privilege to do so, intentionally causes severe emotional distress to 
another is liable (a) for such emotional distress, and (b) for bodily 
harm resulting from it.” 3 The comment on this paragraph is 
as follows—‘‘ (j) The prohibited conduct is conduct which in the 
eyes of decent men and women in a civilised community is con- 
sidered outrageous and intolerable. Generally, the case is one in 
which the recitation of the facts to an average member of the 
community would arouse his resentment against the action and 
lead him to exclaim ‘ outrageous.’ ” "t 

It is suggested that the courts in England could confer some 
measure of protection on a similar basis by means of a liberal 
interpretation of the decision in Wilkinson v. Downton.™ The facts 
of that case are well known. The defendant, by way of a practical 
joke, told the plaintiff that her husband had met with a serious 
accident. The plaintiff, as the defendant intended, believed the 
story to be true and as a result suffered a violent nervous shock 
which had a serious effect on her health and at one time threatened 
her reason.. Wright J. held that she had a good cause of action, 
saying “‘ The defendant has, as I assume for the moment, wilfully 
done an act calculated to cause physical harm to the plaintiff—that 
is to say, to infringe her legal right to personal safety, and has in 
fact thereby caused physical harm to her. That proposition without 
more appears to me to state a good cause of action, there being no 
justification alleged for the act. This wilful injuria is in law 
malicious, although no malicious purpose to cause the harm which 


51 [1960] 2 Q.B. 586. 

52 Ibid. p. 565. Of. Perera v. Peiris [1949] A.C. 1 P.O., a decision which 
shows that the question whether the community has a legitimate interest in 
the subject-matter of proceedings before an informal tribunal may be relevant 
in determming whether a report of the proceedings is protected by qualified™ 

e privilege. è . 

58 Amencan Restatement, 1948 Supplement, p. 613, para. «46. 

54 Ibid. sp. GLb. 85 [1897] 2 Q.B. 67. 
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was caused nor any motive of spite is imputed to the defendant.” °° 
This decision was approved by the Court of Appeal in Janvier v. 
Sweeney." In that case the defendants were two private detectives. 
In July 1917 one of them went to the house where the plaintiff 
worked as a companion and pretending to be a detective inspector 
trom Scotland Yard told her that she was wanted for corresponding 
with a German spy. As a result the plaintiff suffered from a severe 
nervous shock and subsequently developed shingles and neur- 
asthenia. The Court of Appeal unanimously dismissed the defen- 
dants’ appeal. It is, however, plain from the judgments that all 
the Lords Justices laid stress on the fact that “ physical injury ” 
had been caused to the plaintiff,’ and it cannot therefore be said 
that these two decisions by themselves establish that the intentional 
causing of severe emotion stress is tortious. 

The common law now recognises that nervous or mental shock 
constitutes sufficient damage to support a claim based on negli- 
gence.” What, however, is mental shock? This point was con- 
“sidered by Devlin J. in Behrens v. Bertram Mills Circus °° where 
he said ®t: “ An elephant coming over the top of a booth would 
be a terrifying thing even for an ordinary man, and although the 
male plaintiff asserts that he was not frightened, I am satisfied 
that the shock must have been considerable. I should like to 
award him a substantial sum under this head, but I am satisfied 
that I cannot do so except to the extremely limited extent that the 
shock resulted in physical or mental harm, I think that is clearly 
the effect of the authorities. When the word ‘ shock’ is used in 
them, it is not in the sense of a mental reaction but in a medical 
sense as the equivalent of nervous shock; Mackinnon L.J. in Owens 
v. Liverpool Corporation ® refers to it as being ‘ ascertainable by 
the physician ’ and as ‘ the form of ill-health which is known as 
shock.’ I appreciate that it is now becoming increasingly difficult 
to define the boundaries of mental ill-health. But without infring- 
ing the general principle embedded in the common law that mental 
suffering caused by grief, fear, anguish and the like is npt assessable 
Owens v. Liverpool Corporation ** goes as far as any court can go and 


se Ibid. pp. 58-59. 
57 [1919] 3 K.B. 816. 
58 Ibid., see per Bankes L.J. at p. 8232 (approving the judgment of Phillimore J. 
in puien v. White [1901] 2 K.B. 689, 682); Duke and A. T. Lawrence L.JJ. 
at p. . 
5° Bee, 6.g., Bourhill v, Young [1043] A.C. 92, where Lord Maomillan said at 
p. 108, * the crude view that the law should take cognizance only of physical 
injury resulting from actual impact has been discarded, and it is now well 
recognised that an action will lie for injury by shock sustained through the 
medium of the eye or the ear without direct contact. The distinction between 
mental shock and bodily injury was never a scientific one, for mental shock is 
resumably in all cases the result of, or at least accompanied by, some physical 
isturbance in the sufferer’s system. And a mental shock may have consequences 
more serions than those resulting from physical impact.”’ Cf. King v. Phillips 
[1968] 1 Q.B.° 429. ° 
60 067] 1Q.B.1. ° ° 
61 Ibid. p. 27. 62 [1089] 1 KaB. 894, 400. 
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I cannot accept Mr. Brown’s invitation to attempt an extension of 
what is there said.” 

It is submitted, however, that in a sophisticated society this 
distinction between ‘‘ medical ” and ‘* non-medical ” shock may 
be difficult to maintain. Historically the English courts have been 
very reluctant to admit mental ill-health as a kind of damage at 
all—** The courts here have always taken care that parties shall 
not be responsible for fanciful or remote damages, or in fact any 
that do not fairly and naturally result from the wrongful act 
itself.” ° But, as Roscoe Pound has pointed out, publicity with 
respect to private matters “ may produce suffering much more 
acute than that produced by a mere bodily injury.” * Moreover, 
whatever may be the position with regard to the law of negligence, 
it is submitted that if the conduct is deliberate and is calculated to 
cause severe mental distress such distress should be regarded as 
sufficient to render the conduct actionable even though the victim 
does not seek or require medical attention. Thus, whereas in the 
field of negligence mere mental distress may remain too remote a 
consequence for the tortfeasor reasonably to contemplate, a more 
stringent view may surely be taken where the conduct is inten- 
tional and mental distress is not only foreseeable * but almost 
inevitable. It is not as though mental distress is a form of damage 
which the courts have in all circumstances refused to recognise or 
give effect to; as long ago as 1861 Lord Wensleydale remarked 
that where material damage occurs and mental pain or anxiety is 
connected with it, “‘ it is impossible a jury, in estimating it, should 
altogether overlook the feelings of the party interested.’’ °° More- 
over in cases of seduction, breach of promise, defamation and 
malicious prosecution the injury to the feelings of the plaintiff may 
form the basis of a substantial part of the damages awarded. So, 
too, in actions for breach of copyright the court may award addi- 
tional damages if the breach is flagrant,’ and it is plain from the 
recent case of Williams v. Settle ® that the damages of £1,000 
against the „defendant photographer were based on his offensive 
conduct and his disregard of the plaintiff’s feelings. . 

It is therefore submitted that it is open to the courts to give a 


88 Allsop v. Allsop (1860) 5 H. & N. 584, 588, per Pollock O.B. The case is 
probably no longer good law but it wlustrates the suspicion with which 
nervous shock even in a medical sense was then regarded. The female 

launtift had been taken ill as the result of being slandered. 

a4 Bs Harvard L.R. 848, 362-3638. 

65 “It is a principle of civil liability, subject only to qualifications which have 
no present relevance, that a man must be considered to be responsible for 
the probable consequences of his act. To demand more of him ıs too harsh 
a rule, to demand less is to ignore that civilised order requires the observance 
of a minimum standard of behaviour’’: per Viscount Simonds in Overseas 
Tankship v. Morts Dock [1961] A.C. 888, 422-498, 

88 Lynch v. Knight (1861) 9 H.L.O. 577, 598. 

67 Copyright Act, 1956, s. 17 (8). 

# [1960] 2 All E.R. 806.° For another recent case where exemplary damages 
Neha alate see Loudon v. Ryder [1968] 2 Q.B. 202 (A case of trespass and 
AEEA a) ‘ 
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limited measure of protection by regarding severe mental distress 
as sufficient injury °° to found an action of the Wilkinson v. Downton 
type.7° 

The circumstances in which the defendant could contend that 
his actions were justified would of course require consideration, but 
broadly speaking it is to be anticipated that the recognised defences 
would cover the same ground as the suggested legislation. Thus, 
apart from special defences such as privilege or consent, in cases 
involving the Press the crucial test would be whether the subject- 
matter was one in which in all the cireumstances the public had a 
legitimate interest." 

In the alternative it is submitted that even if some degree of 
“ medical ” shock has to be proved to make the conduct actionable 
once the cause of action is established the damages should be at 
large. 

A cause of action based on the intentional ”? infliction of severe 
mental distress would provide a useful safeguard against offensive 
intrusions which were not otherwise tortious, and being of general 
application should not be so liable to attack as a restriction on the 
freedom of the Press. The action would not lie for mere breaches 
of good taste but could in general be restricted to conduct which, 
in the words of the Restatement, would lead the average member 
of the community on hearing a recitation of the facts to exclaim 
** Outrageous.” 

Brian Nemu.* 


op In proceedings for breach of covensnt* it has been held that the invasion of 
privacy (Manners v. Johnson (1875) 1 Ch.D. 673) and the feeling of anxiety 
(Kemp v. Sober (1851) 1 Sim.(x.8.) 517) constitute damage so as to entitle the 
covenantees to an injunction. 

70 Jt may be observed that “ besetting ° a house in order to obtain photographs 
or to induce the victim to make a statement would probably amount to an 
actionable nuisance: J. Lyons v. Wilhams [1890] 1 Ch. 2556——'‘ Such conduct 
seriously interferes with the ordinary comfort of human existence and ordinary 
enjoyment of the house beset’ (p. 267). Persistent telephone calls might 
possibly be actionable on the same basis; alternatively the Post Office might 

rosecute for a contravention of the Post Office Act, 1053, s. 66. See also 
obbins v. C.B.C. (1968) 12 D.L.R. 2d 35, referred to ın note 46, supra, 

11 Cf. Pearson J. in Webb v. Times Publishing Co. [1960] 2 Q.B. 635, 569: 
‘One has to look for a legitsmate and proper interest as contrasted with an 
interest which is due to idle curiosity or a desire for gossip."’ 

72 This will include conduct calculated to cause such distress (cf. Wright J. im 
Wilkinson v. Downton [1897] 2 Q.B. 67, 68). As to the application of the 
principle that*a man is presumed to intend the natural consequences of his 
acts, see Lang V. Lang [5055] A.C. 402 (P.0.). 

* w.a.(oxon). ee 
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THE ARCHAEOLOGY OF THE 
COMPANIES ACTS 


Ir is a commonplace of archaeology that successive strata will 
frequently reveal the former existence of several successive cities 
on the same site. The Companies Acts have developed in a not 
dissimilar manner. Changes in the law have been superimposed 
upon, and periodically consolidated with, the previous legislation; 
with the result that the patient excavator is able to unearth relics 
of an earlier culture which are quite different from the later develop- 
ments by which they were thought to have been superseded. The 
purpose of this paper is to draw attention to some of the more sur- 
prising anomalies of this character in the Act of 1948 which might 
usefully be eliminated in the next consolidation. 


I 


Section 1 (2) of the Act of 1948 offers a choice between three modes 
of incorporation. A company limited by shares is defined by 
subsection (2) (a) as one which has the liability of its members 
limited by the memorandum to the amount, if any, unpaid on the 
shares respectively held by them. If it is not such a company, it 
must be either a company limited by guarantee or one which has 
no limit on the liability of its members, i.e., an unlimited company. 
In view of the terms of subsection (2) (a), one would have expected 
that Table B in the First Schedule to the Act, which purports (see 
section 11 (a) ) to constitute the standard form of memorandum 
for a company limited by shares (but which can be amended as 
the circumstances may require), would comply with this require- 
ment. 

In fact it does nothing of the sort. All it does in this respect 
is to contain a statement that the liability of the members is 
limited, without saying what, if any, limitation they enjoy. This 
is evidently in compliance with section 2 (2) of the Act, which 
requires the memorandum of a company limited by shares to state 
that the liability of its members is limited. But section 2 (2) is 
wholly superfluous, for a company limited by shares has already 
been defined by section 1 (2) (a) as one which includes in its 
memorandum a much more specific limitation than the bald state- 
ment which section 2 (2) requires. Moreover, mere compliance 
with section 2 (2) will obviously not satisfy the requirements of 
section 1 (2) (a); with the result that a company which complies ps 
only with section 2 (2) will not be a company limited by shares. 
Th fact it will not have any limit on the liability of its members, 
since the mere statement that their liability is limited, without 
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saying how, cannot constitute such a limit, and accordingly every 
company with a share capital whose memorandum merely follows 
Table B is an unlimited company—unless it was incorporated 
under the Act of 1862. 

The Act of 1862 got this right. Section 7 provided that the 
liability of the members of a company formed under that Act 
might, according to the memorandum of association, be limited 
either to the amount, if any, unpaid on their shares, or [in the 
case of a company limited by guarantee] to such amount as the 
members might undertake by the memorandum to contribute on a 
winding up. Section 8 provided, so far as material, that the 
memorandum of a company formed on the principle of having the 
liability of its members limited in the former of these modes 
should contain a declaration that the liability of the members was 
limited and a statement of its share capital. Accordingly, where 
the memorandum complied with these requirements, section 8 had 
the effect of conferring the appropriate limitation of liability, for 
neither section 7 nor section 8 imposed the additional requirement 
which now appears in section 1 (2) (a) of the Act of 1948. 

The trouble started with the Act of 1908, which first embodied 
(in section 2 (i) ) this additional requirement. I can find nothing 
in the intervening legislation which affords any warrant for the 
addition: it seems to have been based on a misreading of the 
phrase ‘“‘ according to the memorandum of association in 
section 7 of the Act of 1862. The purpose of that phrase was 
merely to indicate that the nature of the limitation on the liability 
of the members varied according as the memorandum complied (in 
the case of a company limited by shares) with the requirements of 
section 8 or (in the case of a company limited by guarantee) with 
those of section 9 of the Act of 1862. But ever since 1908 the 
additional requirement has been embodied in the relevant Act; and 
it would be interesting to know how many companies incorporated 
since then which are thought to be companies limited by shares 
have in fact attained that status by a proper compliance with the 
jaw. ° , 

I 


Section 61 (1) (a) of the Act of 1948 provides that a company with 
a share capital may ‘‘ increase its share capital by new shares of 
such amount as it thinks expedient.” In order to give sense, and 
indeed grammar, to this provision it is necessary to supply, before 
the words “f new shares,” some such words as ‘‘ the creation of.” 
Why has the legislature not already supplied them? 

The answer is to be found in the way in which the law was 
changed in this respect by the Acts of 1928 and 1929. Section 41 
(1) (a) of the Act of 1908 provided that a company might increase 
its share capital by the issue of new shares, which, of course, could 
only be done*by the directors. The Act of 1908 did not require an 
increase of» capital to be authorised by a resolution of a general 


e ° 
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meeting, but clause 41 of Table A of 1908 fettered the directors’ 
power of increasing the capital by providing that it might only be 
exercised with the sanction of an extraordinary resolution.? 

Section 18 of the Act of 1928 provided that the power of 
increasing capital, together with the other modes of altering capital 
authorised by section 41 of the Act of 1908, was to be exercised by 
the company in general meeting; but the Act of 1928 did not make 
any other alteration to this power, and in particular did not modify 
the words ‘f the issue of ” in section 41 (1) (a). 

It must have become apparent, when the 1929 Act was being 
drafted, that if the power of increasing capital was henceforth to 
be exercised by the company in general meeting, it was no longer 
appropriate to frame this as a power to increase capital by the 
issue of new shares. Accordingly, the draftsmen of section 50 
(1) (a) of the 1929 Act simply dropped these words overboard; but 
since that Act was supposed to be purely a consolidating Act, they 
lacked the temerity to substitute any other formula. 

The absence of any such words as “ the creation of ” in what 
is now section 61 (1) (a) of the Act of 1948 means that it is 
unnecessary to use those words when share capital is increased. 
Indeed, it has been said that the powers conferred by the corre- 
sponding section of the Act of 1862 are well exercised whenever the 
things authorised are in substance done by the right persons: 
Re Bank of Hindustan, China and Japan.? Accordingly, it would 
seem that a special resolution adopting a new article which specifies 
the share capital'at a higher figure than that shown in the super- 
seded article is sufficient to operate as an increase of capital to the 
extent of the excess. 


OI 


There is a curious difference between the terms in which a company 
is authorised by section 61 (1) (b) of the Act of 1948 to consolidate 
its shares into shares of larger amount, and those in which it is 
authorised by section 61 (1) (d) to subdivide its shares into shares 
of smaller amount. The former provision empowers a company to 
** consolidate and divide all or any of its share capital into sharef 
of larger amount than its existing shares’’, The latter provision 
empowers a company to “ subdivide its shares, or any of them, 
into shares of smaller amount than is fixed by the memorandum ”’. 

The discrepancy no doubt arises from the circumstance that the 
power of subdivision was not given by the Act of 1862, but was 
introduced by section 21 of the Act of 1867 in language which 
has not been substantially changed since, though in that Act 
“ subdivision ” was spelt with a hyphen which was quietly dropped 
in the Act of 1908. 

This discrepancy may have some significance. Whereas the 
company’s power of subdivision is effectively unqualified, any 
? Clause 26 of Table A of “1862 had required this sanction to be iven by special 

resolution. | 2 (1878) 9 Ch.ABp. 1 at p. 21. 
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exercise df the power of consolidation must result in shares of larger 
amount “ than its existing shares.” The last four words cannot 
simply be ignored *; and if in the case of a consolidation of part 
of a company’s share capital the consolidated shares must be of 
larger amount ‘“‘ than its existing shares ”, it is presumably ultra 
vires for a company with £1 preference shares and 5s. ordinary 
shares to consolidate the latter into 10s. shares, for these will not 
be of larger amount than “‘ its existing shares,” but only of larger 
amount than the shares from which they were consolidated. 


IV 


The private company was invented by section 121 of the Act of 
1908, and was therein defined in terms which have since remained 
unchanged, save that by section 1 of the Act of 1918 the exemption 
of employees in counting the limit of fifty members was extended 
to ex-employees. The primary condition which a private com- 
pany’s articles had to satisfy was to restrict the right to transfer 
its shares: they had also to prohibit any invitation to the public 
to subscribe for shares and debentures. The Act of 1908 did not 
impose any sanctions against disregarding these conditions: these 
were introduced by the Act of 1918 and now appear in section 29 
of the Act of 1948. 

It was thus contemplated from the outset that a private 
company would have a share capital. This became explicit in 
section 1 (8) of the Act of 1918, now section 128 of the Act of 1948, 
which obliges a private company to send, with the annual return 
required from a company having a share capital, a certificate that 
it has conformed with the conditions in its articles which constitute 
it a private company. A company limited by guarantee, or an 
unlimited company, which has no share capital, cannot make an 
annual return in this form: the two types of return, and the 
obligation to make one or the other, are separately specified in what 
are now sections 124 and 125 of the Act of 1948. Indeed, it was 
not until the enactment of section 7 of the Act of 1928, re-enacted 
as section 109 of the Act of 1929, that a company not having a 
share capital had to make any annual return at all. 

There is no obvious reason why the Acts should not have been 
framed so as to permit a company without a share capital to be a 
private company, but they have plainly not been so framed. The 
point has been accentuated by the new category of exempt private 
company created by section 129 of the Act of 1948. One of the 
requirements for this status is (by virtue of subsection (2) (a) of 
that section) that the conditions contained in the Seventh Schedule 
to the Act are satisfied ‘fas to the persons interested in the 
company’s shares ”’, 

Nevertheless the Board of Trade has always allowed companies 


3 Cf. Re Prerin's Settlement [1960] 1 W.L.R. 1248 at p. 1252. 
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without a share capital to be registered and regarded às private 
companies, and indeed Form 7 (the form of annual return appro- 
priate to a company without a share capital) contains a footnote 
which contemplates that a company making such a return may be 
an exempt private company. This attitude is convenient but 
manifestly erroneous. 

First, as indicated above, no company without a share capital 
can complete the annual return required by section 124 of the Act 
of 1948, as section 128 requires. Secondly, no such company can 
embody in its articles the conditions prescribed by section 28 of 
the Act. The Board of Trade’s answer to this point is that, so long 
as the company’s articles pay lip-service to section 28, it does not 
matter that the company in fact has no shares to which these 
conditions can apply. Even if this were plausible, it would 
founder on section 21 (2) of the Act, which prescribes that every 
provision in the articles of a company limited by guarantee pur- 
porting to divide its undertaking into shares is to be treated as a 
provision for a share capital; with the result that the mere inclusion 
of the section 28 conditions constitutes the company one which has 
a share capital. 

Thirdly, how can a company without a share capital certify 
that the Seventh Schedule conditions are satisfied as to the persons 
interested in its shares? The Board of Trade is compelled to adopt 
the view that such conditions are wholly immaterial in relation to a 
company without a share capital, with the result, apparently, that 
such a company may have as its members no one but non-exempt 
private, or public, companies without losing its own exempt status, 
which makes nonsense of the whole of the Seventh Schedule so far 
as it relates to shares. 


Yv 


Section 209 of the Act of 1948 must be the section of the Act whose 
number is best known to the investing public, who are nowadays 
frequently informed that it will be invoked if a takeover bid attains 
90 per cenb. success. The section is full of infelicities of drafting, 
but only one will be discussed here. 

The section applies in the case of a scheme or contract involving 
the transfer of shares or any class of shares in one company to 
another. The degree of acceptance which has to be forthcoming 
before the expropriatory provisions of the section operate is 
approval by the holders of not less than nine-tenths in value of the 
shares whose transfer is involved, other than shares already held 
at the date of the offer by or on behalf of the bidder or its 
subsidiary. 

What does “‘ the shares whose transfer is involved ’? mean? 
Does it include the shares held by or on behalf of the bidder or its 
subsidiary or not? At first sight one would have supposed that i® 
‘did, for otherwise the qualifying words “ other thaħ,” ete., would 
be superfluous. In fact, however, this is fot the case.” 
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Section 155 of the Act of 1929, which did not legislate for the 
case where the bidding company already held or controlled shares 
in the company being bid for, used the phrase ‘ nine-tenths in 
value of the shares affected’. Section 11 (1) of the Act of 1947 
enacted that the reference in section 155 to “ the shares affected ” 
should be taken “ as referring only to the shares whose transfer 
is involved, and as not including shares already held at the date 
of the offer by, or by a nominee for, the transferee company or its 
subsidiary ”. 

It appears that the words “‘ and as not including ”, etc., operate 
simply to define what is meant by “ the shares whose transfer is 
involved ’’, so that “and” is here equivalent to ‘“‘i.e.”” This 
emerges from a consideration of the proviso to section 209 (1), 
which stems from section 11 (2) of the Act of 1947. The proviso 
introduces two qualifications in the case where shares of the com- 
pany being bid for are already held by or on behalf of the bidder 
or its subsidiary ‘‘to a value greater than one-tenth of the 
aggregate of their value and that of the shares (other than those 
already held as aforesaid) whose transfer is involved.” There is 
here a clear antithesis between the shares so held and the shares 
whose transfer is involved, but the antithesis is obscured by the 
introduction, both here and in the two following qualifications, of 
the parenthesis “‘ (other than those already held as aforesaid) ”. 
All that it was apparently meant to do was to draw attention to the 
fact that “ the shares whose transfer is involved ° do not include 
the shares so held; a point which had already been made, after a 
fashion, in the substantive part of section 209 (1). But the triple 
repetition of this parenthesis only adds confusion to inelegance. 

This point is not wholly academic: indeed it is crucial in the 
marginal case where Company A holds, through a subsidiary, 5 per 
cent. of the shares of Company B and is bidding for the remainder. 
In this case the proviso to subsection (1) is inapplicable, and in 
order to invoke the subsection Company A must secure acceptances 
from holders of 90 per cent. “‘ qf the shares whosee transfer is 
ifivolved ” other than the 5 per cent. it already controls. If this 
formula meant that the acceptances had to relate to 90 per cent. 
of the entire capital of Company B, but without counting in that 
90 per cent. the 5 per cent. already controlled by Company A (the 
meaning which it appears at first sight to bear), the acceptances 
would have to relate to 95 per cent. of the outside-held shares. 
But if it means, as is suggested above, 90 per cent. of the outside- 
held shares only, the acceptances would have to extend to only 85} 
per cent. of the total capital of Company B. 


It is no doubt too much to expect that anomalies of the 
“character illustrated above can ever be wholly avoided whilst the 
present practice of pags reread the new ldw with the old con- 
tinues. Parliamentary draftsmen have insufficient timg and, no 
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Tue general importance of the question, how far will an Act of 
Indemnity passed after a civil commotion protect the authorities 
concerned in respect of all acts done by them in the course of 
suppressing the disturbance, entitles one to re-examine the judg- 
ment in Wright v. Fitzgerald. This case, about which little 
information is given in the textbooks on Constitutional Law, is 
supposed to establish the rule that “an Act of Indemnity is no 
defence where the conduct sought to be justified was not bona fide 
directed to the suppression of the insurrection.” è? It is usually 
added that Wright v. Fitzgerald is the only case brought against 
the military authorities after a rebellion which bas proceeded to 
jJudgment.* Martin B. in Phillips v. Eyre * asserted, with reference 
to Wright v. Fitzgerald: ‘ Only one action brought for acts done 
during the great Rebellion [of 1798 in Ireland] was successful.’ * 

An examination will show however that there are other Irish 
cases in which such actions were brought, some of them with 
success. Furthermore, that the principle for which Wright v. 
Fitzgerald is cited above cannot be accepted without qualification.® 

Wright v. Fitzgerald is one of a series of cases arising out of 
the activities of the British authorities in Ireland during the last 
decade of the eighteenth century. Faced with a widespread move- 
ment of the Irish people for the severance of the link with Great 
Britain, with the threat of an imminent invasion from France 


1 27 Howell's State Trials 159. This report is largely taken from The Trial of 
T. J. Fitegerald, late high shenff of oo. Tipperary, at Clonmell assizes, Mar. 
18, 1799, on an action for damages brought against him by mr. Wright, for 
having received, by hts order, lashes on 29 May 1798: with the proceedings im 
Parliament on his petition, dc. (Dublin, 1799). Although the date of the trial 
is given as March 18 on the title page, at p. 8 of the pamphlet the date given 
is arch 14. It would seem that the former is proba ly the correct date, s8 
according to the Dublin Journal, February 28, 1799, p. 4, col 1, March 18 
was set down for the Spring Assizes of the Leinster Circuit at Clonmel. 
D. L. Keir and F. H. Lawson, Cases in Constitutional Law (4th ed., Oxford, 
1954), p. 486. See also W. Forsyth, Cases and Opinions on Constitutional 
Law (London, 1869), p. 218; O. Hood Phillips, Constitutional Law (2nd ed., 
London, 1957), pp. Bab and 648; E. W. Ridges, Constitutional Law (8th ed. 
by G. A. Forrest, London, 1960); Sir James FiteJames Stephen, A History 
of the Criminal Law of England (8 vols., London, 1888), Vol. I, pp. 215-216; 
. O. 8. Wade and G. Godfrey Phillips, Constitutional Law (ih ed. by 
E. C. 8. Wade, London, 1960, p. 878). Cf. R. v. Allen [1921] 2 IR. 241 at 
269 (per Molony C.J.). 
3 Keir and Lawson, op. cit., p. 486; Ridges, op. cit., p. 258. 
(1870) L.R. 6 Q.B. 1. 5 LR. 6 Q.B. 1 at U. 
6 At the outset an apology should be made for the fact that references to many 
of the Insh cases to be cited are not from law reports, but from pamphlets 
and other secondary sources. Owing to the destruction, ın the course of the 
civil war in 1922, of the records preserved at the Four Courts in Dublin it 18 
not possible to give other than secondary authorities. See 8. O. Ratcliff, ‘' The 
Destraction df Public Records in Dubln,'' Bulletin of the Inatstute of 
Historical Besearch, 2 (1924), pp. 8-9; H. Wood, ‘ The Destruction of the 
Public Records," Studies, IL (1922), pp. 868-870. 
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which was likely to be welcomed with open arms by large numbers 
of the Irish people, and with a severe but chronic state of agrarian 
unrest, the British Government took severe measures to repress and 
disarm the incipient social and political revolution.” The United 
Irish movement, as the revolutionary movement was called, had as 
its object national independence to be achieved by a rising in 
Ireland in alliance with a simultaneous landing of French forces. 
Considerable quantities of arms had been collected with this end 
in view. Since the United Irish society was bound by secret oaths 
the Government had considerable difficulty in securing information 
as to its plans and in identifying its adherents. Informers and 
methods of intimidation, including whipping and torture, were 
employed on a considerable scale. Such practices met with opposi- 
tion in liberal quarters in both England and Ireland. The Dublin 
Whig Club collected evidence of the use of illegal force and 
addressed a petition condemning such activities to the King.’ The 
Earl of Moira, who was a member of the peerage in both countries, 
spoke in both the British and the Irish House of Lords on this 
subject.° But there were not lacking those who vigorously upheld 
the necessity of the resort to unlawful violence. Sir Richard 
Musgrave, himself an Irish magistrate, devoted an appendix to 
** Obervations on Whipping and Free-quarters ”° in his Memoirs of 
the different Rebellions in Ireland ° in which he observed: 


‘* Many severe animadversions have been made on a prac- 
tice which took place in Ireland, a short time previous to, and 
during the rebellion, of whipping persons notoriously dis- 
affected for the purpose of extorting evidence from them. 
Whoever considers it abstractedly must of course condemn it, 
as obviously repugnant to the letter of the law, the benign 
principles of our constitution, and those of justice and 
humanity; but I am convinced that such persons as dispas- 
sionately consider the existing circumstances, and the pressure 
of the occasion under which it was adopted, will readily admit 
them to be, if not an excuse, at least an ample extenuation of 
that practice.’ 11 . 


e 

7 The best general account of this period is to be found in W. E. H. Lecky, 
A History of Ireland in the Highteenth Century (5 vols., London, 1918). 
Petition of the Whig Club to the King; as transmitted to be Presented by the 
Earl of Moira and Mr. Fox (Dublin, 1798), pp. 12-15. See also An Appeal 
to the Sober Understandings of Englishmen on the Present State of Ireland 
eines 1797), pp. i-x. 

the British House of Lords: see Speeoh of the Earl of Moira, on the 
Present Alarming and Dreadful State of Ireland, m the House of Lords, on 
Wednesday, November 22, 1797 (London, 1797), esp. pp. 9-16; Parliamenta 
His , Vol. 83, 1058-1068 (November 22, 1797) and cols. 1858-1857 (Marc 
26, 1788). In the Irish House of Lords: see Report of the Debate on Lord 
Moira’s Motion, for an Address to the Lord Lieutenant, Recommending 
Conciliatory Measures, on behalf of the People of Ireland (Dublin, 1798). 
10 8rd ed., 2 vols., Dublin, 1802. 
11 Ibid. Vol. 2, p. 478. See also Sir Richard’s anonymous address To thee 

Magistrates of Ireland (Dublin, 1798). This pamphlet pay be found in 
° Vol. 147 of the Carleton Collection. This is an imvaluable collection of 

pamphlets relating to Ireland, many of them €f great’ legal dnterest. It is 

preservedein the Library of the Hon. Society of Lincoln's Tan 
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During the period 1796 to 1800 no fewer than seven Irish 
Indemnity Acts were passed to protect the authorities from actions 
brought against them as a result of their unlawful activities.?? 

One of the most notorious exponents and practitioners of torture 
for the purpose of obtaining evidence of subversion was Thomas 
Judkin Fitzgerald, High Sheriff of County Tipperary. In the 
absence of any organised police force the main civil responsibility 
for the maintenance of peace and order in Ireland seems to have 
fallen to the High Sheriffs.2* 

At the Clonmel Spring Assizes, March 18, 1799, two actions were 
brought against Fitzgerald. One was for damages for words spoken 
of an unknown plaintiff in the presence of some alleged rebels who 
had surrendered to Fitzgerald.* The other was the action brought 
by Wright in respect of the public flogging inflicted upon him by 
Fitzgerald in the streets of Clonmel. To both actions Fitzgerald 
pleaded the Act of Indemnity *° as a complete defence, and in both 
cases judgment was given for the plaintiff. No trace can be found 
of the judgment delivered in the first of these two cases. The second 
case, Wright v. Fitzgerald, is reported in an anonymous pamphlet." 

The facts were as follows. Wright was a teacher of the French 
language in Clonmel. An unfortunate arrested by Fitzgerald, under 
threat of a flogging, gave Wright’s name as that of a member of the 
United Irish movement. Fitzgerald at once secured his arrest, and 
finding upon his person a letter written in French, which language 
he could not understand, took the letter to be confirmation of his 
belief that Wright was an Irish revolutionary engaged in plotting 
with the French. The letter in fact was a perfectly innocent one. 
Wright however was stripped and flogged with great savagery in an 
effort to induce him to give the names of his supposed fellow- 
conspirators. Eventually his innocence ™ was established and he 
brought an action for assault and battery against Fitzgerald. In 
his defence Fitzgerald pleaded the Indemnity Act which provided 
that actions in respect of acts done 


*“*. .. in order to suppress the said insurrections and rebellion, 


* and for the preservation of the public peace or for the safety of 
the state, shall be discharged and made void.” 


The court had to interpret the Act. Chamberlain J. said 


“*, . . that the jury were not to imagine that the legislature, 
by enabling magistrates to justify under the Indemnity Bill, 
12 d.e., 86 Geo. 8, c. 6; 87 Geo. 8, c. 89; 88 Geo. 8, o 19; 88 Geo. 3, c. 74; 
89 Geo. 3, c. 8; ‘$9 Geo, 8, œ. 50; and 40 Geo. 8, o. 89. 
13 Cf. W. J. FitzPatrick, Secret Seroice Under Pitt (London, 1695), p. 161. 
14 Journal of Me g oute ‘of Commons of Ireland, Vol. xviii, p. 101 
15 88 Geo. 8, 4 (Ir.). 
18 27 Howell’ 3 * glate Trials 759. See also note 1, above. 
17 There is no justification for the statement by J. A. Froude that the suspicion 
© that Wnght was a member of the United ish movement “in all likelihood 
was well-fouried "—The Enghsh in Ireland in ghe Eighteenth Century 43 
vols., Silver Library ed. ,elLondon, 1906), Vol. 8, p. 887. It is st odds with 
the finding of the court. 
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had released them from the feelings of humanity, or permitted 
them wantonly to exercise power, even though it were to put 
down rebellion. No; it expected that in all cases there should 
be a grave and serious examination into the conduct of the 
supposed criminal; and every act should show a mind intent to 
discover guilt, not to inflict torture. By examination or trial, 
he did not mean that sort of examination and trial which they 
were then engaged in, but such examination and trial, the best 
the nature of the case, and the existing circumstances would 
allow of. That this must have been the intention of the legis- 
lature was manifest from the expression—‘* magistrates and all 
other persons,’ which proved that as everyman whether magis- 
trate or not was authorised to suppress rebellion, and was to 
be justified by the law for his acts, it is required that he should 
not exceed the necessity which gave him the power; and that 
he should show in his justification, that he had used every 
possible means to ascertain the guilt which he had punished; 
and above all, no deviation from the common principles of 
humanity should appear in his conduct. 

“ The plaintiff appeared, by evidence uncontradicted, to be 
a man of unimpeachable character, and to have been grossly 
and wantonly abused; he was therefore entitled to compensa- 
tion in damages... .”’ 18 


Lord Yelverton L.C.B. concurred in this construction of the 
Statute and added ironically: 


“ The defendant had indeed manifested his loyalty, for he 
had written it in blood, and imprinted his name on the 
plaintiff’s back.” 1° 


The jury returned a verdict in the plaintiff’s favour, awarding 
him £500 damages. 

It is submitted that the judgment of Chamberlain J. is authority 
for the proposition that there is a presumption that Parliament 
does not intend to indemnify a defendant for merely wanton or 
cruel acts not justified by the necessities of the situation. The 
particular terms of the relevant Indemnity Act must be borne in 
mind; in this case the Act applied only to things done in order te 
suppress the rebellion and did not purport to indemnify the 
defendant in respect of all acts done in the course of its 
suppression. 

An application was made on Fitzgerald’s behalf to the Court of 
Exchequer to have the verdict set aside. This was refused, with 
costs, on May 1, 1799.7¢ 

Without however waiting for the outcome of this application 
Fitzgerald on April 6 had petitioned the Irish House of Commons 
for indemnification in respect of his acts.’ The petition was 


18 27 Howell's State Trials 759 at col. 765. 19 Ibid. at col. 766. o 

20 Saunders’ News Letter and Daily Advertiser (Dublin), May 8, 1799, p. 2, col. 8. 

2a Journal of the House ef Commons of Ireland, Vol. xviii,*pp. 101-102; 27 
Howell's State Trials 769 at cols. 766-777. See also Shunderg'’ News Letter 
and Daily Advertiser, April 8, 1799, p. 2, cols. 1-2. 
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rejected. The Government then introduced a new and more strin- 
gent Indemnity Bill, to amend and explain 88 Geo. 8, c. 74, which 
provided: 


** That in all cases where a trial shall be had upon any action 
now depending, or hereafter to be brought against any such 
sheriffs, officers, or other persons, for any acts done by them, 
or any of them, for suppressing such rebellion or insurrections, 
for the preservation of the public peace and for the safety of 
the state during the time they were engaged in suppressing of 
the said rebellion or insurrections, for the preservation of the 
public peace, and for the safety of the state, in every such 
case, if the jury shall find for the plaintiff, they shall also find 
that such act for which the said action has been, or shall have 
been so brought, was done maliciously, and not with an intent 
of suppressing rebellion or insurrection, or for the preservation 
of the public peace, or for the safety of the state, as the case 
may be, otherwise the said verdict shall be null and void.” 


The Bill further provided that where a plaintiff obtained a 
verdict in his favour, including an express finding by the jury that 
the defendant had acted maliciously and not with intent to suppress 
rebellion, the presiding judge or judges were empowered 

“*. , . to certify against such verdict; and upon such certifi- 
cate, the verdict so had shall be set aside, and a non-suit 
entered in lieu thereof. . . .” 


On April 19 one Matthew Scott, a merchant of Carrick-on-Suir, 
who had an action pending against Fitzgerald petitioned the House 
of Commons not to pass the Indemnity Bill as it might operate to 
deprive him of his vested rights.2* Scott had been arbitrarily 
imprisoned by Fitzgerald and now sought damages for false 
imprisonment. Although represented by very able counsel before 
the Bar of the House, Peter Burrowes and Charles Kendal 
Bushe,* Scott’s petition was rejected and the Bill became law.” 
As a result Scott’s action, which was heard before Kelly J. at 
Clonmel, failed. 

* The Crown meantime paid the damages awarded to Wright. 
Later Fitzgerald received for his exertions the reward of a 
baronetcy.?7 

Wright v. Fitzgerald was not the only successful action brought 
despite the Indemnity Acts. Thus apart from the action for 


32 Journal of the House of Commons of Ireland, Vol. xvii, cols. 116-117 and 
124-125 


28 Sea W. Burrowes (ed.), Select Speeches of the Late Peter Burrowes, Bag. 
E.C., at the Bar and in Parhament (Dublin, 1850), pp. 88-98; also 27 
Howell's State Trials 759 at cols. 788—794. 

a4 27 Howell’s piate Trials T59 at cols. 794-801. 

25 Ag 89 Geo. 3, o 50. Sea also Saunders’ News Letter and Daily Advertiser, 
e Apni ttrt p. 2, cols. 2-8; Apnl 20, RA 3, cols. 2-8; April 25, p. 2, 
. 2, col. 4; May I, p. 

36 Memoirs of ihe Life and Times of Be RE ‘Hore Henry Gratian (5 vole, 

London, 1880-48),* Vol. 5p pp. 84-85. 
27 J, A. Froude, op. cit., Vol. 5, pp. 886-887. ar 
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defamation against Fitzgerald himself, already referred to, there are 
some other examples. Although little is known of these cases, and 
in particular it is not expressly stated that the Indemnity Acts 
were pleaded, it would seem to be inconceivable that they were 
not. In 1797 at the Dundalk assizes 


“. . . & captain of an Irish regiment quartered there, was 
sentenced by Baron Yelverton to a heavy fine, and three 
months imprisonment, for an act of injustice to an individual 
who had appealed to the laws for redress,” 28 


In his speech to the Irish House of Lords on February 19, 1798, 
the Earl of Moira referred, without giving any details, to a number 
of cases of arbitrary imprisonment by the authorities which the 
Irish Court of King’s Bench had held to be unlawful.?° 

However the rebellion which eventually broke out in 1798 and 
the more stringent Indemnity Act *° made it more difficult to get 
legal redress against the British authorities. Thus in 1800 an 
application was made to the Court of King’s Bench for an informa- 
tion against White and Goring, two magistrates of County 
Tipperary, for acts done during the rebellion, in particular their 
forgery of evidence against alleged rebels. The information was 
refused.** 

Despite the Indemnity Act two more actions were brought 
against Fitzgerald, now Sir Thomas. Himself a barrister, Fitz- 
gerald managed to prevent the issues being brought to trial until 
1801. Of the first action, Wells v. Fitzgerald, little is known save 
that Wells brought an unsuccessful action in respect of a flogging 
inflicted on him by Fitzgerald. He was defeated by the Indemnity 
Act.** The second action, Doyle v. Fitzgerald, is reported anony- 
mously.*? As it is little known it is worth considering at some 


length. 

Upon information obtained from an informer Fitzgerald arrested 
Francis Doyle on June 22, 1798, and in order to secure an admission 
of his guilt and the names of his supposed accomplices had him 


e 

28 A Letter to the Earl of Morra in Defence of the Conduct of His Majesty 
Ministers, and of the Army in Ireland. By Civis (London, 1797), p. 81. To be 
found in the Carleton Collection, Vol. 102. 

29 Report of the Debate on Lord Moira's Motion for an Address to the Lord 
Lieutenant, Recommending Concslatory Measures, on behalf of the People of 
Ireland (Dublin, 1798), p. 5. 

80 89 Geo. 8, c. 50, later replaced by 40 Goo. 3, c. 89. whose provisions are 
virtually identical. 

31 R. v. White and Goring, B.R.Mich. 1800. See F. Plowden, An Historical 
Remew of the State of Ireland ... to tts Unton with Great Britain, on the 
Ist of January, 1801 (8 vols., London, 1808), Vol. 2, p. 8165. 

82 O. G. Walpole, A Short History of the Kingdom of Ireland from the earliest 
time to the Union with Great Britain (2nd ed., London, 1886), p. 501. 

33 A Report of an interesting Case, Wherein Mr. Francis Doyle of Carrick-on- 
Suir, Merchant and Cloth-Manufacturer, was Plaintiff, and Sir Thomas 
Judkin Fitegerald, High Sheriff of the County i Tipperary sn the year 1798 @ 
was Defendant. Tried and determined at the Clonmel Spring Assises, Mon- 

s day, April 9, 1801, before Lord Avonmore. Printed for the Plaintif (Dublin, 
1806). (Hereinafter referred to as Report of an*interesting Caae.) Cf. Leslie 
Hale, Johgt Philpot Curran (London, 1958), p. 178. £ 


* 
Jony 1962 WRIGHT U. FITZGERALD REVISITED 419 


tied and flogged. Despite the vehement protests of local magis- 
trates 100 lashes were inflicted. Doyle was patently innocent and 
common sense eventually prevailed to secure his release. He then 
commenced an action for assault, battery and false imprisonment 
against Fitzgerald, which was eventually heard at the Clonmel 
Spring Assizes, April 9, 1801, before Lord Avonmore, formerly 
Lord Yelverton, who had been one of the judges in Wright v. 
Fitzgerald. Fitzgerald defiantly defended himself in a lengthy 
speech of extraordinary monomania, which Lord Avonmore insisted 
was largely irrelevant, containing as it did an account of a fantastic 
plot to poison Fitzgerald. He openly avowed the illegality of his 
acts, played upon the prejudices of the jury, and claimed the 
protection of the Indemnity Acts, 


“ I acknowledge I exceeded my powers, but for what? To 
protect your properties, and save you all from the hands of 
assassination and murder... 

“ For obtaining informations, detecting rebellion, and enforc- 
ing discovery, I acknowledge, Gentlemen, that I adopted 
decisive and illegal means. Yes, I still avow it, but I have got 
the sanction of Government for them. I have the protection 
of Parliament, which passed the Indemnity Acts in my 
favour... 

me flogged them, I avow it, though they were all innocent 
then... 

** Among you, Gentlemen, who compose the Jury, do I not see 
some who were to be boiled in their own coppers? do I not see 
others who were to be roasted alive? and were not all of you 
to be murdered by your own very favourite servants, had not 
my timely exertions totally counteracted their system and 
frustrated their schemes of organisation and massacre.” *4 


Lord Avonmore then charged the jury: 


* This, Gentlemen, is an action brought to recover damages 
from the defendant, Colonel Fitzgerald, for an act admitted to 
be against the law. The defendant himself has repeatedly told 
us so, and, lest we may not believe him, he has quoted Coke 
e and Littleton to convince us. * If, therefore the acts of indem- 
nity which have been cited to you had not been passed, no 
damages, that you could give would be too great. These 
statutes recite the existence of a rebellion in the country, and 
the illegal acts exercised by several magistrates and officers 
for its suppression: under those acts if you believe that the 
defendant was forced through imperious necessity, to commit 
this abominable outrage against the plaintiff, a man of 
acknowledged loyalty, you are certainly bound to find for him. 
. . + For you it is, Gentlemen, to determine whether his 
conduct has arisen from imperious necessity, and was more 
likely to promote the cause of loyalty, than to fill the mind of 
everyone with disgust, and inspire the welldisposed with 
sentimentg of abhorrence and disaffection... 


s . 
34 Report of an interesting Case, pp. 25, 27, 31-82. 
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** Tt has been said, that there was no kind of personal acquain- 
tance between the plaintiff and defendant, and that 
consequently no personal malignity could exist between them; 
but I consider it my duty to tell you, that personal malice is 
not necessary to be proved, but a depraved and general 
indisposition towards mankind. To find for the defendant, you 
must not only believe that there was no malignity in his 
general conduct, but that the commission of the outrage com- 
plained of, was absolutely necessary to put down rebellion. 
Not that it was so in the defendant’s opinion, but that its 
probable consequences may be such; for you cannot suppose 
that the Legislature meant to indemnify a man for perpetrating 
wanton and unnecessary cruelties or acts, which in the mind of 
every rational person were alone calculated rather to excite 
and promote, than to suppress insurrection and rebellion. 

** True it is, Gentlemen, one of the witnesses on behalf of the 
plaintiff, said that he believed Colonel Fitzgerald acted from 
pure motives. If you attach a full belief to the testimony of 
that witness, and are of opinion that the act was likely to 
suppress rebellion, you must find for the defendant. It is my 
duty, to inform you, Gentlemen, that your verdict, in that 
ease will saddle the plaintiff with double costs. Should you 
not think so, but entertain an opinion that the defendant’s 
motives were malicious, or that the act was not such as a 
prudent man would employ for suppressing rebellion and 
preserving the public peace, it is your duty to find for the 
plaintiff. It is exclustvely your province to determine the 
arnount of the damages. However (here his Lordship took up 
the act and perused it) to render a verdict for the plaintiif of 
any avail you must find that the defendant acted maliciously, 
and not with an intent of suppressing the rebellion or saving 
the state, according to the words of this act (throws it on the 
cushion), which places an insuperable bar between injury and 
redress, and sets all equity and justice at defiance.’ 35 


After some hesitation ** the jury returned a verdict in favour 
of the defendant. Fitzgerald then entered judgment and issued an 
execution fer the double costs awarded him in accordance with the 
provisions of the Indemnity Act, which amounted to £424 2s. 8d.” 

Lord Avonmore’s charge brings out the point that the interpre- 
tation and effect of any Indemnity Act must depend upon its own 
particular terms. The terms of the Act will be strictly construed 
in favour of the subject. Following Wright v. Fitzgerald there will 


85 Report of an interesting Case, pp. 42-46. 

86 According to an M8 addition in the writer's copy of the Report of an interest- 
ing Case: ‘‘In some time after the jury had retired one of them was sent 
out to know from Lord Avonmore if it were possible they could return verdict 
for the plaintiff without . . .”——here the writer breaks off. A similar 
addition, in the same handwriting apparently, in the British Museum's copy, 
is cut short in the same place due to the reduction in size of the pamphlet’s 
pages when being bound. 2 

w addition in writerss and British Museum’s copy of the Report of an 
interesting Case observes at this point: ‘‘whach added to pis other costs 
amouyted to upwards of £700." 
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be a presumption against indemnification in respect of acts not 
necessary for the suppression of rebellion. In the absence of 
specific provisions to the contrary the test of whether a particular 
act was necessary for that object will be objective. However when, 
as in Doyle v. Fitzgerald, the Indemnity Act provides the defendant 
is to be held liable only for acts done maliciously and not with an 
intent of suppressing the rebellion, if the defendant employs 
measures which he believes to be necessary, although in fact they 
are not, he will escape liability. 

Wright v. Fitzgerald and Doyle v. Fitzgerald are strictly speak- 
ing judgments which turn upon the provisions of particular 
Indemnity Acts. The presumptions applied in them may be 
generally invoked in the interpretation of such Acts, but where the 
particular statute is so worded as to exclude their operation then 
the fact that the acts of the defendant were deliberate acts of 
cruelty not directed towards the suppression of rebellion will not 
prevent him from having a complete protection behind the Indem- 
nity Act. In contrast with the view sometimes taken of the effect 
of an Indemnity Act on acts of deliberate cruelty not motivated by 
any desire to preserve public peace and order, Sir William Anson 
held that 


“ . .. the acts questioned can effectively be safeguarded from 
ee by Acts of Indemnity, though the Court will decide if 

e terms of the Acts are wide enough to safeguard the matters 
at issue,” 58 


The difference between Wright v. Fitzgerald and Doyle v. 
Fitzgerald is that in the latter the Act of Indemnity was wide 
enough to cover the acts in issue; in the former it was not. This 
conclusion is not consistent with the wide principle for which 
Wright v. Fitzgerald has sometimes been cited, namely that an Act 
of Indemnity is no defence where the conduct sought to be justified 
was not bona fide directed to the suppression of insurrection. 

There are not wanting examples of Indemnity Acts cast in 
wider terms than those we have been considering. Thus following 
the suppression by Governor Eyre of disturbances in Jamaica in 
1865 an Indemnity Act was passed 3° which indemnified the autho- 
rities in respect of acts done under the instructions of the Governor 
or in order to suppress rebellion. The Act further provided 


“ In order to prevent any doubt which might arise, whether 
any act alleged to have been done under the authority of the 
Governor, or to have been done bona fide, in order to suppress 
and put an end to the said rebellion, was so done, it shall be 


38 The Law ond Custom of the Constitution, Vol. 2 (4th ed. by A. Berriedale 
Keith, Oxford, 1989), Pt. I, p. 817. 
89 29 Vict. c. 1 (Jamaica). The text may also be found reproduced in Phillips v. 
© Eyre (1869) L.B. 4 Q.B. 225 at 226-298; (1870) L.R. 6 Q.B. 1 at 8-5. See 
also W. F. Fialason, A Treatise on Martial Law (yondon, 1866). For a more 
modern Brigish IndemnityeAct framed in wide terms see the Restoration of 
Order in and (Indemnity) Act, 1928 (18 & 14 Geo. 5, e. 19). yo s 
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lawful for the Governor for the time being to declare such acts 
to have been done under such authority, or bona fide for the 
purposes aforesaid; and such declaration, by any writing under 
the hand of the Governor for the time being shall, in all cases 
be conclusive evidence, that such acts were so done 
respectively.” 


Clearly when such certificate has been issued by the Governor 
the person to whom it refers has complete immunity. 

While it may be regrettable that Parliament can pass such 
Indemnity Acts as would grant complete immunity tor all acts done 
in the course of a civil commotion, the legal position is that it 
certainly has such power. The hesitation with which many text- 
writers have approached the problem of the effect of Indemnity 
Acts, and the eagerness with which the judgment in Wright v. 
Fitzgerald has been seized upon, is due to the abhorrence one must 
feel for Indemnity Acts expressed in terms wide enough to justify 
acts of the utmost inhumanity. This feeling was voiced by Dicey 
when, in criticising the Irish Home Rule Bill of 1898 for giving the 
Irish Parliament to be established under it the power to pass an 
Act of Indemnity, he wrote: 


©, , . of all laws which a Legislature can pass an Act of 
Indemnity is the most likely to produce injustice. It is on the 
face of it the legalisation of illegality; the hope of it encourages 
acts of vigour, but it also encourages violations of law and of 
humanity. The tale of Flogging Fitzgerald in Ireland, or the 
history of Governor Eyre in Jamaica, is sufficient to remind 
us of the deeds of lawlessness and cruelty which in a period of 
civil conflict may be inspired by recklessness or passion, and 
may be pardoned by the retrospective sympathy or 
partisanship of a terror-stricken or vindictive Legislature.” 4° 


P. O’Hicers.* 


` eo 
éE A. REN eae A Leap jn the Dark, or Our New Constitution (London, 1898), 
pp. . . 
* M.A., PE.D.; Fellow of Christ's College, Cambniige. d 


CERTIORARI AND THE SCOTTISH 
COURTS 


Tue troubled days surrounding the Union of 1707 are now 
comfortably behind us; and to commence an article by quoting 
Lord Belhaven’s celebrated cri de coeur (or, at least, one of several 
emitted by him more or less at the same time)? is perhaps to run 
the risk of having one’s words disregarded by the more forward- 
looking as a mild excursion into antiquarianism. Some two years 
ago, Professor Mitchell,? quoting the same passage, commented 
that, here as elsewhere, the noble Lord’s prognostications have 
been falsified. But in Scotland, as with our neighbours south of 
the border, tradition still has its victories; and two recent decisions 
in the Court of Session * have gone some little way towards vindi- 
cating what has hitherto been regarded as one of Lord Belhaven’s 
less inspired attempts at vaticination; for in both cases we have 
been afforded the spectacle of Scottish judges ‘‘ laying aside their 
Practiques and Decisions.” It is true that, in their ensuing study 
of certiorari, they do not appear to have been “‘ gravelled ”?” (and 
in this it is hoped that any English reader erudite in such mysteries 
who perseveres with the tortuosities of the following pages will find 
it possible to concur, since the judges of Scotland have too long 
lain under the slightly damaging imputation of Lord Belhaven’s 
words); but it is detectable that they might have been grateful 
for more familiar fields in which to exercise themselves. 

While it cannot perhaps be claimed that the Scottish judges 
have made any large addition to the store of learning which already 
surrounds the prerogative writs in England, they must at least be 
credited with a pertinacious refusal to be defeated by them, and, 
as an additional service, which one imagines was purely coinci- 
dental, they have thrown some light upon a question which the 
author ventures to assume was hitherto obscure to many, namely, 
what precisely it was that Lord Belhaven found distasteful. By 
most of us his words have been regarded as taking an unduly 
depressed view of the possibilities of Scots law surviving as an 
independent system. In its context, however, it now appears that 
he was inveighing against the terms of the XIXth Article of the 


a our I see our learned judges laying aside their Practiques and Decisions, 
the Common Law of England, yelled with certioraries . . 
Dae astory of the Scottish Union, p. "18. We are told that his lordship, 
between two of the most impassioned arts of his haran angue, was over- 
whelmed with emotion: tbid. p. 827; Dicey and Rait, oughts on the 
© Scottssh Union, p. 216. 

2 Reflections on haw and Ordera (1968) J.R. 10 at p., 29. e 
8 McDonald apd others v. Lanarkshire Fire a Joint Committee, 1959 
S.L.T. 308; Inland Revenue v. Barre, 1960 S.L.T. 278, affd. 1961.8... 848. 
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Treaty of Union, which provides inter alia, ‘‘ That there be a 
Court of Exchequer in Scotland after the Union, for deciding 
Questions concerning the Revenues of Customs and Excise there, 
having the same Power and Authority in such cases as the Court 
of Exchequer has in England; . . . And that the Court of 
Exchequer that now is in Scotland do remain until a new Court of 
Exchequer be settled by the Parliament of Great Britain after 
the Union. .. .’? ¢ 

If Lord Belhaven’s observations were directed at the passage 
above quoted, it must be admitted that he showed more percipience 
than has usually been credited to him. It may be that his taste 
for the more emotional flights of oratory blinded many of his 
compatriots to the particularity of the charge which he was 
making; but, assuredly, when the Parliament of Great Britain 
“ settled ” the new Court of Exchequer for Scotland in the Act, 
6 Anne, ¢. 58,° no such patriotic outbursts from Scotland seem to 
have been evoked, although the Act incorporated the forms, proce- 
dures and rules of the English Court of Exchequer into the practice 
of the Scottish court. It is true that the substantive law of 
Scotland in regard to the questions to be decided by the Scottish 
court was preserved, and this may have restrained further fulmina- 
tion of the Belhaven pattern; but it is also noticeable that a writ 
of error against a judgment of the Scottish Court of Exchequer 
was suable in the Court of Chancery and returnable in the 
Parliament of Great Britain.” 

Baron Sir John Clerk and Mr. Baron Scrope, in their Historical 
View of the Forms and Powers of the Court of Eachequer in 
Scotland,® observe that “‘ since the XIXth Article of the Treaty of 
Union provides, That no causes in Scotland be cognoscible by the 
Courts of Chancery, King’s, Queen’s Bench, Common Pleas, or any 
other court in Westminster Hall,” the objection may arise “‘ why 
a remeid of law to any of the subjects in Scotland against the 
sentences or decrees of the judges there should be any part of the 
business of Chancery? To this I answer, that possibly this has 
not been adverted to as strictly As it might, when the Act constituj- 
ing the Court of Exchequer in Scotland passed in the Parliament of 
Great Britain; for, if it had, no doubt another remedy might have 
been provided; but now that this matter seems to be settled ... 
it is an affair of no great consequence in what manner remeid of 


« This passage from Art. XIX has received less attention from later commen- 
tators than the frequently quoted passage, ‘‘ That no causes in Scotland be 
cognosable by the Courts of Chancery, Queen Bench, Common Pleas or any 
other Court in Westminster Hall.” , 6.9., Dicey and Rait, op. cit. p. 191. 

5 Bo cited in Inland Revenue v. Barres, 1960 S.L.T. at p. 289. Ciıtedeas the 
Court of Exchequer Act, 1707 (6 Anne, c. 26) in Clerk and Scrope, A Historical 
View of the Forms and Powers of the Court of Exchequer in Sootland, p. 128. 


In the Scots Statutes Revised, the Act is cited as 6 Anne, c. 58, with a note 
n This is chap. XXVI, 6 Anne in the common printed editions." > 
+8 3, 8, š e T 8, 18. 


8 Though published as late as 1820, this work appears to-have heen compiled in 
mid-gghteenth century. 
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law should proceed, since erroneous judgments that happen to be 
given in Scotland are not cognoscible in any of the Courts of 
Westminster Hall, but are subject only to a review of the House 
of Peers, the last resort of justice provided to all subjects of Great 
Britain without reserve.” ° The learned authors also deal with the 
objection that a writ of error obtained from Chancery would stop 
execution of the allegedly erroneous judgment until reviewed in 
the Lords, by expressing what appears to be merely a pious hope 
but may, for aught known, have been well established in practice, 
that writs of error in such cases ‘‘ should be so conceived as not to 
stop execution, but that the same should proceed as in Appeals 
from’ the Lords of Session to the Parliament (i.e., the House of 
Lords).’* 1° 

In the prevailing gravitas of these remarks, there is discernible 
a certain Scottish ‘* douceness,’’ and it can be deduced with some 
confidence that the writers were not disciples of Lord Belhaven. 
Yet it is also clear that there was a substratum of reason in the 
latter’s lachrymose oratory. The wells of Scottish jurisprudence 
had been infiltrated to some extent by the springs of an alien 
system. To mix the metaphor, for Lord Belhaven’s style is oddly 
infectious, certiorari, writ of error, habeas, jeofails, and other 
exotic growths appeared in the unlikely tilth of a Scottish Court of 
Exchequer. Of the first of these, the use does not appear to have 
been extensive. Less than two pages are devoted to the subject of 
certiorari, and the most dogmatic statement concerning it is a 
cautionary one counselling discretion in the application of the 
remedy.1* 

It is difficult, therefore, to ascertain precisely the ambience of 
the writ as employed by the Court of Exchequer in Scotland. The 
general nature of the writ is, of course, more familiar to the English 
reader than it is to the writer. Originally it gave power to the 
superior court to remove the record from an inferior court in order 
that it should be examined.!? If the writ was to be effective, the 
inferior court must have issued an order which the superior court 
gould, upon issue of certiorari, quash and, moreover, tô enable the 
superior court to operate effectively upon certiorari in some cases 
at least, the order complained of must be a “* speaking order,” i.e., 
must attach the reasons for its being made.** The process, though 
unfamiliar in the Scottish courts, is, of course, of lively concern in 
the English courts of today, though the old form of writ has now 
been replaced by a prerogative order of certiorari issuable in the 


Op. 92. 

10 o Tei a p lò 

11 Op. cit. p. 58. 

12 R. V. Northumberland Compensation Appear Tribunal, ex p. Skaw [1951] 1 
T.L.R. 270, per Goddard L.O.J. at p. 278. 

@3 For a full account of the difficult questions attendant upon the development of 
the writ, see de Smith, Judicial Review of Administrative Action, ae 1 he He 
A Scottish instance of the pse of certiorari in relation to a “ 
is seen in Advocate General v. Magistrates of Inverness aese 18 D 18 D. ee 
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discretion of the Queen’s Bench Court.!* In the Scottish Court of 
Exchequer, certiorari seems to have been a competent remedy in 
two cases: (a) where a debtor of the Crown was sued in any court 
other than the Court of Exchequer for a debt due to the Crown, he 
might procure a certiorari removing the cause from the inferior 
court to be * cognosced ” by the Court of Exchequer; and (b) even 
where absolute power and authority were conferred by statute 
upon an inferior court, such as the Justices of the Peace, ‘f as to 
some particular parts of the revenue,” it appears to have been 
competent to remove the cause to the Court of Exchequer by 
certiorari.7® 

It is unlikely that the most chauvinistic contemporary of Lord 
Belhaven can have stayed the course doggedly enough to have 
raised a cheer, however tremulous, when the powers, authority and 
jurisdiction of the Court of Exchequer in Scotland were at last 
transferred to the Court of Session.‘*° But some Scots may have 
applauded the provision that Exchequer appeals in future would 
be by note of appeal to the Lord Ordinary in Exchequer Causes 
“in all cases where at the date of passing of this Act a writ of 
habeas or a writ of certiorari might have competently issued from 
the Court of Exchequer to the effect of removing any proceedings 
before or warrant issued by any inferior court or magistrate or 
public officer to the said Court of Exchequer in order to examina- 
tion.” 27 If, however, any such person regarded the technicalities 
of English legal learning as thereby excised from Scots law, his 
judgment was both rash and unfounded. The writ of certiorari, it 
is true, no longer was issuable from any court in Scotland, but the 
circumstances in which a writ of certiorari would previously have 
issued from the Court of Exchequer remained, and still remains, of 
some significance, though, from the infrequency of reported 
decisions, something of a curiosity. In examining the scope of the 
writ in Seotland, Clerk and Scrope cite no reported decisions, but 
at least five have since appeared.*® Of these, the two first men- 
tioned deal with the removal of a case which has been wrongly 
entertained ‘by a court other thn the Court of Exchequer, aftey 
1856 represented by the Lord Ordinary in Exchequer Causes, and 
are now mainly of historical interest. The remaining three, how- 
ever, afford evidence that certiorari was used in the second type of 


14 Administration of Justice (Miscellaneous Provisions) Act, 1938, s. 7. 

15 Olerk and Secrope, op. cit. pp. 57-68. The second use of certiorari is, upon the 
authority of the text, conjectural, since the passage dealing with ıt (at p. 58) 
seems obviously defective. 

16 Court of Exchequer (Scotland) Act, 1856, s. 1. 

17 Ibid. a. 17. Certain other aspects of English procedure were retained in 
Scottish Exchequer Causes (ss. 5 to 9) until these anomalies were removed by 
the Crown Proceedings Act, 1947, s. 89 and Sched. I. 

18 Soky v. Wilcox, reported as a note to Alexander v. Lindsay (1887) 5 Irv. 491; 
Sharpe v. Miller (1861) 28 D. 1015; Advocate General v. Magistrates of® 

o Inverness ) 18 D, 866; Dodsworth v. Rijnbergen (B86) 14 R. 288; 
Struijs v. Hughes (1897) 85 8.L.R. 640. All, gave the.third, arose after the 
passing of, the Court of Exchequer (Scotland) Act, 1856. F 
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case mentioned by Clerk and Scrope, i.e., in order to supervise the 
proceedings of a revenue court which had competently entertained 
the case in the first instance. 

It is in the latter type of case that much of the modern interest 
in certiorari is engaged south of the border, where it is still a fairly 
frequent subject of judicial consideration. The scope of the English 
order of certiorari has been extended over the years to regulate a 
multitude of executive decisions which are embraced within its 
ambit on the ground that the exercise of the power in question is 
judicial, or at least quasi-judicial, in nature,” whereas in Scotland 
the supervisory powers of the courts over such exercise of executive 
power are dependent upon a more general approach to the problem 
without rigid adherence to specialised forms of action.2? The 
history of this progressive extension of the scope of certiorari in 
England has been luminously expounded by Professor de Smith,” 
from its original use as a form of demand by the Sovereign for 
information to its ultimate use as a means of control of the judicial 
and quasi-judicial actions of inferior tribunals. 

Apart from its use in the Scottish Court of Exchequer in the 
period, 1707 to 1856, certiorari has never been a competent form of 
process in the Scottish courts. Indeed, in a case * arising under 
the Act 89 & 40 Geo. 8, c. 66 “ for better preventing the damaging 
of raw hides and skins in the flaying thereof,” this question arose 
pointedly for disposal by the Court of Session. The Act imposed 
penalties on those who wilfully and negligently or carelessly “ 
or flaw or gash ” hides or “ flay any hide of any Ox, Bull, Cow, 
Heifer, Steer, Stirk or Calf below the knee or gambrel.’’ Inspectors 
were appointed in Scottish burghs to enforce the Act, and it was 
provided by the Act ** (which was a United Kingdom measure) 
that the penalties thereunder were to be imposed upon conviction 
before the justices of the peace with appeal to quarter sessions, 
“ and no such judgment or conviction shall be removable by 
certiorari into any court whatsoever.” The pursuers had been 
convicted of offences under the Act before the justices and this 
gonviction had been affirmed on ‘appeal to quarter sessions. The 
pursuers then advocated the cause to the Court of Session, which 
found no difficulty in asserting its power of review of the proceed- 
ings, pointing out that the exclusion of its appellate jurisdiction was 
not to be presumed where it was not expressly provided for, and 
that the statutory provision that judgments and convictions should 
not be removable by certiorari into any court related exclusively to 
English law and practice. 

The resuscitated interest of the Scottish courts in certiorari in 


18 R, v. Electricity Commissioners [1924] 1 K.B. 171, per Atkin L.J. at p. 208. 
20 See Mitchell, ‘' Reflections on Law and Orders "’ (1968) J.R. 19 at p. 29 on the 
© ‘‘formleasnese” of the Scottish approach. See alao Bennett er, ‘The 
Place of the Quasi-Judicial Decision in Scots Law,” (1958) J.R. 39. o 
21 Op. cit. p. 258 et seq. 


22 Guthrie on¥ others vV. Cowan, F.C. Dec. 10, 1807. . 23 a. 17. 
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the two recently reported decisions arises in curiously divergent 
ways. In McDonald and others v. Lanarkshire Fire Brigade Joint 
Committee,** Lord Guthrie had under consideration the procedure 
under which certain members of a fire brigade had been disciplined 
by a committee of the area authority. It was alleged that this 
procedure was deficient in natural justice. In two English cases ** 
it had been decided that the actings of such bodies were designed to 
regulate domestic discipline and a challenge of the proceedings on 
the grounds of natural justice failed. Not unnaturally, these 
decisions, and particularly the dictum of Lord Goddard L.C.J. in 
R. v. Metropolitan Police Commissioners, ew p. Parker,?® were 
founded upon by the area authority in the Scottish case. The Lord 
Ordinary, however, pointed out that both English decisions were 
concerned with the issue of certiorari and that their effect in 
excluding a challenge on the grounds of natural justice was conse- 
quential on the finding that certiorari was not, in the particular 
circumstances, an appropriate remedy. He therefore regarded the 
English decisions as of little assistance to a Scottish court which 
was not concerned with the special requirements of certiorari. 
Examining the nature of the proceedings of the committee, unfet- 
tered by any need for observance of the technical demands of 
certiorari, he concluded that the proceedings of the committee 
should have been conducted in a judicial fashion and in accordance 
with the dictates of natural justice. 

It must be conceded that, if Lord Guthrie’s judgment correctly 
expounds the law of Scotland, and if the dictum of Lord Goddard 
equally accurately explains the English law, the same type of pro- 
ceedings will be differently regarded on either side of the border. 
It is possible to take the view that this is unfortunate in its context 
without, one hopes, incurring the obloquy of Lord Belhaven’s 
modern disciples. There is, perhaps, a stronger case for closer 
approximation between the two legal systems in the field of Public 
Law than in that of Private Law, though, even in the latter field, 
the pressure for substantial uniformity is felt in such aspects as 
involve Unifed Kingdom legislation, such as taxation. Too much, 
however, can be made of the apparent anomaly. In the first place, 
the meaning of “ judicial ” for the purposes of certiorari is not in 
English law entirely free from dubiety.** Secondly, as Professor de 
Smith has shown, the suggestion that certiorari will not lie against 
proceedings of a body which is exercising disciplinary, as opposed 
to judicial, powers, was not necessary for the decision of the English 


24 1050 S.L.T. 309. 

25 R. v. Metropolitan Police Commissioners, ea p. Parker [1953] 1 W.L.R» 1150; 
Eo p. Fry [1964] 1 W.L.R. 780. 

36 py ah oe; at p 721, Ths dictum which seeks to differentiate “ ' matters of 
gei cipin and the ‘' exercise of disciplinary powers’ from cases of " judi- 

exercise of power to which certiorari would cane does not necessaril: 

. mie the ratio decidengs of the case. See de Smith, op. ci pp, 287-288 an 
per Lord Guthrie in McDonald and others v. Lanarkshire Fire Brigade Jont 
Commétteg (supra) at p. 318. 27 de Smith, op. cit? p. 282 et seq. 
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eases under consideration.*® Thirdly, while it is not praiseworthy 
that the term “ judicial ’? should be used in any system of law with 
multifarious shades of meaning, it is regrettably true that it is so 
used.#° 

The second, recently reported, instance of examination by the 
Scottish courts of the implications of certiorari presents an oddly 
contrasting picture. In Inland Revenue v. Barrs, the Court of 
Session, far from excluding the peculiarities of certiorari from 
consideration, were compelled to examine these closely in order to 
determine whether an appeal was competent against loss certificates 
for income tax purposes which the Commissioners of Income Tax 
for the Division of Mull had purported to grant under section 84 
of the Income Tax Act, 1918. 

In November 1958, Mr. Barrs had submitted to the commis- 
sioners a computation of his business losses for the years 1947-51. 
These amounted in cumulo to £4,221. The computation was 
submitted to, and considered by, the commissioners solely in rela- 
tion to the question whether Mr. Barrs had made a taxable profit 
during the years in question, and not for the purpose of a claim for 
business losses, which claim was, at the request of the parties, 
excluded from consideration at the meeting of the commissioners in 
November 1958. After considering the computation, the commis- 
sioners discharged the assessments to income tax which had been 
raised on Mr. Barrs. On January 7, 1959, the clerk to the com- 
missioners forwarded to Mr. Barts’ solicitors, and also the Solicitor 
of Inland Revenue, a “ directive ’? by the commissioners providing 
inter alia that the business losses for the years 1947-51 should be 
computed on the basis of a previous directive of theirs dated 
December 2, 1957, which, incidentally, had indicated a basis of 
computation from which the Solicitor of Inland Revenue had 
intimated his dissent. The Solicitor of Inland Revenue on receiving 
the directive of January 7, 1959, again wrote to the commissioners 
stating the official view of the Inland Revenue that the basis of 
computation of losses set out in the directive was unsound in law, 
that he had requested Mr. Barrs’ ¢cecountant to submit loss compu- 
tations to the appropriate Inspector of Taxes, that these would be 
considered when received and that, subject to what was contained 
in the computations submitted, the Crown might wish an early 
meeting of the commissioners to consider the contentions of parties 
regarding computation of the losses. The commissioners appear to 
have disregarded this communication; and, on March 9, 1959, 
Mr. Barrs’ agent wrote to the Solicitor of Inland Revenue with 
four loss certificates granted by the commissioners and dated 
February 20, 1959, for a total of £84,884 in respect of the years 
1947-851, and requested repayment of the tax. 

This was the first intimation which anyone on behalf of the 


e 
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28 Ibid. p. 287. ‘ 
29 Ibid, Chaptér 2, particularly p. 47 et seg. 80 1960 8.1.1. 278. 
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Inland Revenue had received that the commissioners had granted 
the certificates, which, moreover, were not the result of any agree- 
ment made between Mr. Barrs and the Inland Revenue. In the 
circumstances, the Inland Revenue lodged a note of appeal in the 
Court of Session, asking that the certificates should be quashed on 
the grounds inter alia that they were unsound in fact and in law 
and that the commissioners, in certifying the losses, had acted 
“ unreasonably and contrary to natural justice and accepted 
practice.” 

The certificates in question were in respect of the years 1947-51. 
Appeal, therefore, rested upon the provisions of section 84 of the 
Income Tax Act, 1918, which were silent as to any right of appeal, 
or upon the earlier law. Section 15 (4) of the Finance Act, 1958, 
expressly mentions applications for certificates as judicial pro- 
ceedings from which appeal is competent by stated case; but this 
provision relates to certificates for 1958-34 and subsequent years 
only. It was, therefore, necessary for the court to decide what 
powers of review were available in the state of the law prior to the 
passing of the Income Tax Act, 1918. 

Those powers they found in the Court of Exchequer (Scotland) 
Act, 1856, 8. 17, already quoted, which allowed them to entertain 
a note of appeal in any case in which, at the passing of the Act, a 
writ of habeas or a writ of certiorari might competently have issued 
from the Scottish Court of Exchequer. The records of cases in 
which certiorari issued from the Scottish Court of Exchequer are 
meagre; but in one Scottish case ** it was held that where certiorari 
was an appropriate remedy, reference could be made to the English 
law to assist in the solution of any technical problems in regard to 
the issue of the writ, upon which the Scottish records were silent. 
Since section 8 of the Act 6 Anne, c. 58, provided that the forms of 
action, writs, practice, procedure and rules of the English Court 
of Exchequer were to be adopted and applied by the Scottish 
Court of Exchequer, there is, perhaps, no inordinate leap in reason- 
ing involved in making use of the English law of certiorari in the 
absence of Scottish authority. It is still essential, however, to reach 
a conclusion whether, in the case in question, certiorari would have 
issued from the Scottish Court of Exchequer against the certificates 
in 1856, and several difficulties arise in determining this question. 

In the first place, it was argued that certiorari could not have 
done so, because the statutory provision for allowing tax relief 
against business losses was first introduced in the Customs and 


31 Per Lord Fraser in Dodsworth v. Rijnbergen (1886) 14 R. 238. It has been 
held that, where English law is directed to have force in the Scottish courts, 
that law may be applied by the judges without ita requiring to be proved 
factually as ‘‘foreign’’ law: Inland Revenue v, Otty of Glasgow Police 
Athletic Association, 1953 8.C.(H.L.) 18; 1958 8.1.1. 105; Commissioners o 
Inland Revenue v. Pemsel [1891] A.C. 581. Both decisions turned on ¢ 

° and that is was part,of the jurisdiction of the Court of Session as Court of 

xchequer in Scotland to adrniniater the English law as to charities in 
revonpo cases. 
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Inland Revenue Act, 1890, s. 28. This argument conceded that 
the General Commissioners for the Purposes of Income Tax exer- 
cised jurisdiction in certain matters of income tax under the Income 
Tax Act, 1842, and that these questions might, in 1856, have been 
removed by means of certiorari from the commissioners to the 
Court of Exchequer. The contention was that, in spite of this, 
only such matters as could, prior to 1856, have been decided by the 
commissioners were so removable. This depends on a strict inter- 
pretation of the word “‘ cases ” occurring in section 17 of the Court 
of Exchequer (Scotland) Act, 1856, confining the term to pro- 
ceedings which could have been entertained by that court in 1856. 
The Act, as Lord Walker ** points out, uses the words ‘‘ causes ” 
and ‘‘ cases ° somewhat indiscriminately and ‘‘ as though inter- 
changeable.” The statutory use of the word ‘“‘ case ’’ seems to 
afford a dubious footing for the strict interpretation which was 
argued, particularly when the main object of the Act is to transfer 
the powers and functions of the Court of Exchequer to the Court 
of Session **; and it is probably the better view that the effect of 
section 1 is that, when any question arises as to the power to issue 
a writ of certiorari and to do what has to be done in consequence, 
that question must be considered as if the Court of Session were 
sitting as the old Court of Exchequer.* The use of the word 
& cases ’? in section 17, a procedural section, does not seriously 
militate against that view. 

But, even if this be admitted, was the granting of the certifi- 
cates by the commissioners a matter which the Court of Exchequer 
might have controlled by certiorari? It was contended that to 
allow of the issue of certiorari, the exercise of the power complained 
of must be judicial and not executive in quality. One of the 
interesting side issues of the case appears in the argument of counsel 
for the Inland Revenue, who, according to Lord Walker,” “ did 
not contend that the writ could have issued against a purely 
executive act, but did not concede that it could not.” One may 
sympathise with the caution of counsel in view of the paucity of 
the Scottish records, but if English law is called in aid, it does not 
appear to be maintainable that certiorari will lie against a purely 
executive act, at least in modern times.** In its origins, the use of 
the writ was less closely restricted, and it may be that reflection on 
this aspect prompted counsel’s non-committal approach; but it 
seems more probable that he had a lively sense of the indeterminate 
nature of the distinction between judicial and executive, or admini- 
strative, as used for this purpose.*? Be that as it may, the court 


32 Inland Revenus v. Barrs, 1960 S8.L.T. 278 at p. 283. 

38 g, 1. A similar view of the effect of this section was taken by Lord Dunedin 
- ın Balfour and Another, 1900 8.C. 858. 

@4 Per Lord Sorn in Inland Revenue v. Barrs, supra, at p. 204. 

85 Ibid. at p. 284. . ° 
86 R. v. Electzicity Gommissmners [1924] 1 K.B. 171, per Atlan L.J. at p. 204. 
37 Bee de Smith, op. cit. pp. 281-200, particularly at pp. 288-287. e ° 
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held that the grant of the certificates was an act which should be 
performed judicially, and was not a purely executive act, since the 
certificates could be granted “‘ only on proof to their (the commis- 
sioners’) satisfaction of the amount of the loss.” 38 

The third question to be decided before the court could be 
satisfied that certiorari would have issued, involved the scope of 
the review permitted under that procedure, and it is perhaps on 
this question that the main interest of the case is centred. 
Certiorari, it is well settled, will issue to quash the proceedings 
of an inferior adjudicating body, if these have been contrary to 
natural justice,” if there has been want *° or excess 4? of juris- 
diction, or if there is an error of law appearing on the face of the 
record of proceedings in the inferior tribunal.‘? The problem which 
the Court of Session had to study is already familiar to English 
lawyers, though its solution is not as yet clear, What constitutes 
the record of the proceedings of the commissioners in this case? 
If the ambit of the record be restricted to the certificates, then it is 
impossible to detect any error of law appearing on its face, since 
the certificates give no reasons and are thus inscrutable. But the 
basis of reasoning which prompted the commissioners to grant the 
certificates was said to be disclosed in their directive of January 7, 
1959, a directive which, moreover, discloses an error of law since 
it is in conflict with a decision of the House of Lords relative to 
the affairs of the same taxpayer.*® Was the directive part of the 
record of proceedings? Denning L.J. (as he then was) in R. v. 
Northumberland Compensation Appeal Tribunal, ex p. Shaw,‘ 
gave a wide meaning to the record in this context. ‘* I think,” he 
said, ‘“‘ the record must contain at least the document which 
initiates the proceedings; the pleadings, if any; and the adjudica- 
tion; but not the evidence, nor the reasons,**® unless the tribunal 
chooses to incorporate them.’ This interpretation he repeated in 
the House of Lords case of Baldwin & Francis, Ltd. v. Patents 
Appeal Tribunal,*® but in that case Lord Tucker preferred a more 
restricted meaning. 

The Court of Session were divided on this question. The Lord 
President, after noting the English authorities above cited, regarded 
Lord Tucker’s interpretation of the word ‘‘ record ” as not in point 
in the Scottish case, since the word used in the Court of Exchequer 
(Scotland) Act, 1856, s. 17, is “ proceedings ’’ and not ‘* record.” 


38 Income Tax Act, 1918, s. 84; R. v. General Commissioners of Income Tax 
(1047) 27 T.C. 506. 

39 R. v. Wandsworth Justices, ex p. Read [1942] 1 K.B. 261. 

40 R. v. Paddington and St. EH Ms Rent Tribunal, ex p. Bell, London ¢ 
Provincial Properties, Lid. [1949] 1 K.B. 666. . 

41 de Smith, op. cit. pp. 200-201. 

42 R. v. Northumberland Compensation Appeal Tribunal, ex p. Shaw [1961] 3 
K.B. 711; [1952] 1 K.B. 5 

43 Hood Barrs v. Inland Revenue, 1957 §.C.(B.L.) 1. + 

4 [1952] 1 K.B. at P: 358. . 

45 But see now the Tribunals and Inquiries Act, 1988, 5. 9. é 

46 [1959} A.Q. 668; [1959] 2 All E.R. 488. 
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Further, he regarded the certificates granted by the commissioners 
as ** merely executorial of their findings in the directive of January 
7, 1959.” Lord Carmont also approached the question from the 
standpoint that the proceedings must include in this case “ the 
whole of the writs leading up to the issue of the certificates.” 
Dissenting on this point, Lord Sorn accepted, for the purposes of his 
examination of the problem, the widest definition of the record to 
be found in the English decisions, i.e., the words of Denning L.J. 
quoted above. The terms of that definition wide though they be, 
are not in his view wide enough to embrace the directive of 
January 7, 1959. That directive was, in terms of strict procedure, 
not’ properly before the Court of Session, since it had not been 
transmitted by the clerk to the commissioners, and copies only had 
been made available to the court. Lord Sorn did not stress this 
point, because he did not doubt that the Court of Session could 
obtain the original document from the commissioners, a view which 
seems to be borne out by English authority.*’ 

Granted, however, that the directive was, or could be brought, 
properly before the court, did it form part of the decision, ‘‘ giving, 
as it were, the reasons for the decision in advance? ’’ That a 
directive might be of such a nature as to be one of a number of 
documents “‘ forming the framework within which an order is 
pronounced ” and thus be considered in proceedings for certiorari, 
is recognised by Lord Sorn; and an order may incorporate some 
other document and thus make it part of the record.** But in the 
case under consideration, the commissioners had not “ incor- 
porated ° their directive, or any part of it, in the certificates. 
The directive, according to Lord Sorn, could not be looked at as 
part of the proceedings, because “ it is not linked with, or incor- 
porated into, the order or anything contained in the order,” 4 
The directive was a document which did not amount to a binding 
pronouncement of the commissioners and which may, or may not, 
have been reflected in their final decision. 

It is difficult to resist Lord Sorn’s view, even when it results in 
„discarding the only basis of reasoning which is apparent in the 
proceedings of the commissioners. If the directive is regarded as 
part of the record and as providing in advance the reasons for the 
grant of the certificates, it is logically inescapable that the same 
directive could be founded on as affording the reasons for any certi- 
ficates which might have been granted after that directive had been 
issued. Had they ordered their procedure more satisfactorily and 


47 It is doubtful whether the court could order a tribunal to complete a record by 
stating reasons, if the tribunal had not previously done so and was under no 
obligation to do so; de Smith, op. cit. p. 801. But where, as in the present 
case, the document exists, it seams that the court has power to order 1ta 
‘production. 

@ 48 R. v. Medical Appeal Tribunal, ex p. Gilmore [1967] 1 Q.B. 574. 

49 Of. de Smith, op. cit. p. 207: '' They (i.e., errors of law) will not be discloged 
by the record unjess the, tribunal has embodied in its order. in one form or 
another, Material which reveals the grounds for its decision." 
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heard the parties before the certificates were granted, the arguments 
of the Inland Revenue might have convinced them that the position 
taken up in the directive was unsound; and yet, if the directive be 
part of the record, a certificate granted by them in the full recogni- 
tion of this and giving effect to it in the computation of losses, 
would, it seems, be assailable on certiorari for the error of law 
which they had subsequently corrected. To answer that this situa- 
tion can be met by explanation to the reviewing court, is, as 
Lord Sorn cogently observes, idle, because that would be to go 
behind the terms of the record to other sources of information.” 

On this difficult issue, opinion was therefore divided, the 
Lord President and Lord Carmont regarding the directive’ as 
forming part of the decision and thus disclosing an error of law on 
the face of the record, while Lord Sorn agreed with the view of the 
Lord Ordinary (Lord Walker) that no error of law was apparent, 
since the directive could not be looked at as part of the record. 
The court was, however, unanimous in upholding the decision of 
the Lord Ordinary that certiorari would have issued from the Court 
of Exchequer on the ground of failure of natural justice in that no 
opportunity was given for hearing the parties before the certificates 
were granted.®*! It may be that the denial of natural justice is itself 
an error of law ®* or it may go to jurisdiction as appears to be the 
view more recently accepted. Since a case founded on a denial 
of natural justice will usually depend upon the introduction of 
evidence other than the record of proceedings, the tendency to 
ascribe such a case as one of faulty jurisdiction is understandable. 
It is with diffidence that a Scot ventures a view on this imperfectly 
comprehended sphere of learning, but, perhaps naively, I am more 
drawn to the view of denial of natural justice as an error of law, in 
the circumstances of this case. It is difficult to regard it as want 
of jurisdiction, since the commissioners had, in fact, jurisdiction to 
grant the certificates, and, no doubt mistakenly, I find it unrealistic 
to characterise them as exceeding a jurisdiction which they were 
so manifestly deficient in carrying out. On this matter my opinions, 
however well intentioned, are a&vanced with due sense of their, 
insignificance. It seems moderately clear, however, that the defect 
complained of touches very closely upon the use of certiorari 
vouched for in the laconic, indeed cryptic, utterance of Clerk and 
Scrope,™ “ where they act in a negligent way and without due 
regard to the execution of the laws of excise.” 

In attempting a study of certiorari in the Scottish Court of 


50 R. v. Nat Bell Liquors, Lid. [1022] 2 A.C. 128, per Lord Sumner at p. 155: 
“The key to the question is the amount of material stated or to be stated 
‘on the record returned. ... There is no suggestion that, apart from questions 
of jurisdiction, a party may state further matters to the court.” 
51 The House of Lords affirmed the judgment of the Court of Session on this 
point and therefore found it unnecessary to deal with the further question® 
e whether there was an ærror on the face of the record. See Lord Reid's 
opinion, 1961 8.L.T. 843 at p. 845. ° . 
s2 See de-Smyth, op. cit. p. 294. 58 Op. cit. p. 58. 
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Exchequer, it is impossible to avoid being troubled by the fact 
that no record is available in any readily accessible publication 
which gives the precise terminology of the writ as formerly used 
in Scotland. A Latin form of the writ was before the court in 
Struijs v. Hughes,** but though its existence is referred to, its terms 
are not quoted in the report. In a volume entitled, ‘* Exchequer— 
Forms of Writs,” * published in 1729, the form of the writ of 
certiorari in use in the Scottish Court of Exchequer is given as 
follows: 


Georgius, etc., Justiciarits nostris ad Pacem pro comitatu 
Edinburgi, apud Edinburgum, nec non clerico pacis pro 
comitatu praedicto salutem. Volentes certis de causis, quod 
Barones de Scaccario nostro apud Edinburgum per vos 
certiorentur de quadam causa sive processu coram vobis 
Justiciariis nostris pro comitatu Edinburgi dependente, ad 
instantiam A.B. de Edinburgo mercatons contra C.D. Officia- 
rium de Custumis nostris apud Edinburgum vobis et cuilibet 
vestrum mandamus quod processus praedictos cum omnibus 
eos tangentibus habeatis coram Baronibus nostris praedictis 
en Edinburgum primo die Junii prow., futuro, ut iidem 

arones superinde fieri faciant quod de jure et secundum 
consuetudinem Regni nostri Magnae Britanniae fierit 
faciendum; interim cessat ullus processus super processum 
praedictum. 

Teste, etc., per ordinem curiae et per Barones. 


The wording of the writ is closely akin to the form in Chitty’s 
Forms of Practical Pleading save that the English form calls for 
removal of the * plaint ” °° with all things touching the same, 
whereas the corresponding word in the Scottish writ is “f processus.’’ 
The opinion of the Lord President and Lord Carmont in Inland 
Revenue v. Barrs, that certiorari in the Scottish Court of Exchequer 
may not have been subject to the narrower interpretation of 
** record ” favoured by Lord Tucker, was based on the use of the 
word ‘“‘ proceedings ° in section 17 of the Court of Exchequer 
(Scotland) Act, 1856; but it may also be supported by the wording 
tf the writ. The “* process ” is a term of long usage in Scotland, 
and covers not merely the record of the parties’ written pleadings 
but any productions lodged by them and all interlocutory and 
other orders pronounced in the cause. 

Even so, one is left with the problem whether, assuming that the 
directive of the commissioners formed part of the process, that 
directive was in fact the material on which the grant of the certifi- 
cates was based. It is not necessarily to be inferred that in issuing 


54 (1807) 85 8.L.R. 640, 
55 p. 81. A copy of this book is in the Advocates’ Library in Edinburgh, and ıt 
seems probable that the form of writ therem contained is the * latin form of 
© wnt used in Scotland before 1729," referred to in Struijs v. Hughes, supra. 
s6 11th ed., p. %69. The form given is for removal gf the case bafore judgment 
in the inferior court. A later form (at p. 778) gives the appropriate form for 
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the directive the commissioners were binding themselves irrevo- 
cably in advance to the reasons upon which the certificates would 
ultimately be granted. It is possible to regard this as enigmatic 
and to be forced to the conclusion that the certificates, in the 
celebrated words of Lord Sumner, bear “ the inscrutable face of 
a sphinx.” 

It is at least consoling to the writer that if, unlike the Court 
of Session, he has frequently found, and still finds, himself ‘‘ gravel- 
led with certioraries,’’ he has also found the slow progress toward 
his partial enlightenment more interesting and enjoyable than 
Lord Belhaven’s lugubrious words would have led him to expect. 


J. BENNETT MILLER." 


W$ 
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CARELESSNESS AND RECKLESSNESS— 
A REJOINDER 


In a recent note + I ventured to criticise several legal theories of 
carelessness, negligence, recklessness on the grounds that they arose 
from confused analyses of, or assumptions about, the meaning of 
these terms in ordinary extra-legal use. In reply ? Professor P. J. 
Fitzgerald and Dr. Glanville Williams raised certain objections. 


LEGAL AND NON-LEGAL LANGUAGE 


The general objection raised by Dr. Williams that the legal use of 
words such as “f careless ° and “reckless ” is exempt from any 
criteria applicable to their ordinary use is too large a question to 
consider here. But three remarks are relevant: 

(a) It is clear from the cases that lawyers do frequently try to 
argue for the application of particular concepts, like carelessness, 
to particular instances by appealing to the criteria of the ordinary 
use of these concepts. Otherwise, it would be difficult to under- 
stand their frequent references to ordinary use and even to the 
dictionary instead of merely to what other lawyers have said. 

(b) It is clear that the particular views which jurisprudents take 
of particular concepts are often influenced by their (sometimes 
mistaken) analyses of the ordinary meaning of these concepts. 
When Salmond defines the “ careless ” man as ‘* he who does not 
care,” ig it more plausible to argue, as Williams does, that he is 
attempting, with at least partial success, to define a technical legal 
concept or that he has misunderstood a concept in ordinary use? 
Let me exemplify further from Dr. Williams’ criticism of my 
analysis of recklessness. He thinks there is a contradiction in my 

»saying that a person behaving retklessly could be careless since, on 
my own analysis, a reckless person may realise, though he is 
indifferent to, the possible risks of his action, while a person behav- 
ing carelessly necessarily fails to pay attention to the risks. His 
reason for thinking there is a contradiction here is expressed as 
“ how can you be said to fail to give attention to risks if you bring 
them into your contemplation? *? Now, unless Dr. Williams is 
right in assuming that “‘ realising the risks ™ implies or means 
“ bringing them into your contemplation ° or “ attending to 
them,” I am not committed to the contradiction that someone can 
fail to attend to X and yet bring X into his contemplation. Why 

a does Williams assume that to “ realise’ the risks is to “‘ bring 


e 
1 (1961) 24 M.L.R. 592. 
2 (1962) 25°M.L.R. 49 and BD. 
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them into your contemplation? *’ Is there a technical legal concept 
of realisation of which this is true? I doubt it. But his analysis 
is not true of the ordinary extra-legal use of “ realise,” for to 
realise, unlike to attend or contemplate, is not to do anything. 
Thus we cannot be said to “ realise,” as we can be said to 
** contemplate ’? or ‘‘ attend,” continuously or for five minutes, 
uninterruptedly or intermittently, conscientiously or carefully; we 
can decide or resolve or promise or refuse to attend or contemplate, 
but not to realise. We ask why someone attended but how he 
realised; we can attend, but not realise, on purpose, willingly or 
unwillingly, whereas we can clearly or distinctly realise but not 
clearly or distinctly attend. To realise is to be aware of, to céOme 
to realise is to become aware of; this is quite different from attend- 
ing or bringing into contemplation. You cannot be said to be 
attending to X without being aware of X (though you may not be 
aware that it is X, may not realise that it is X), but you can 
be aware of or realise X without attending to X. It may well be 
true that someone realises and has long realised the possible risks 
involved in a particular course of action, though he is not at the 
moment giving this his attention. People are very commonly and 
quite rightly accused of failing to attend to or notice at the time 
things which they fully (‘‘ must have ’’) realised were there. Since 
there is no incompatibility in one’s realising something and yet not 
giving any attention to it at the time, I was not guilty of the 
contradiction attributed to me by Dr. Williams; but he is commit- 
ted either to a false analysis of realisation or to the view that there 
is a special legal concept of realisation. 

(c) Whether or not a word of everyday use, like ‘‘ carelessness ”’ 
or ‘* recklessness ” or ‘‘ realisation,” has a technical meaning in 
law, it almost certainly retains links with its everyday use; unless 
we clearly see what these links are, we are pretty sure to get 
entangled in conceptual puzzles when investigating or employing a 
technical use. It is because, in my opinion, a good deal of theory 
in jurisprudence springs not from a correct analysis of technical 
legal concepts but from an inebdrrect analysis of non-technical 
everyday concepts, like realisation, attention, carelessness, etc., 
that detailed preliminary investigation of the uses of these non- 
technical concepts is so important. In fact, much of analytical 
jurisprudence, I submit, is based on nineteenth-century analysis of 
such ‘* mental ” concepts as attention, realisation, intention, desire, 
ete. 

CARELESSNESS 


Dr. Glanville Wiliams objects to my analysis of carelessness as 

implying failure to attend to the risks on the grounds that this 

analysis (i) ‘f cuts out recklessness ” and (ii) ‘‘ whenever there is 

liability in law for negligence there must a fortiori be liability for 

intention as well.” But, of course, objection (i) is based on the 

mistaken view, already discussed, that ‘‘ realising the risks,” which 
e 
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is essential to recklessness, and “ failing to attend to them,” which 
is essential to carelessness, are incompatible. As regards objection 
(ii), whether or not liability for X legally involves liability for Y, 
it is surely important for a jurisprudent at least to distinguish X 
from Y, if X and Y are in fact different. In ordinary use, causing 
harm by negligence or carelessness is certainly different from 
causing it intentionally. Are they not different also in legal use? 

Professor Fitzgerald’s criticisms are levelled against my analyses 
of carelessness and recklessness in the ordinary extra-legal use of 
these concepts. He objects to my analysis of carelessness (as 
“ failure to give attention to and take precautions against the risks 
inherent in the successful prosecution of some activity ’’), first, on 
the ground that it fails to take account of the fact that ‘‘ words 
denoting carelessness are commonly used. to make two different 
types of assertion. (a) They can be used to criticise the way in 
which an action is performed. (b) They can be used to criticise uot 
the performance but the performer himself.” Fitzgerald thinks my 
analysis entirely overlooks (a) and is inadequate to (b). 

I agree with Fitzgerald that this distinction of (a) and (b) 
exists; indeed I have discussed it and stressed its importance else- 
where.* But I believe my analysis does cover it. Fitzgerald argues 
that what is meant by saying of someone that he is playing a piece 
of music “ carelessly ” is that “f he does not attend to what he is 
doing and try to ensure that he plays the piece correctly ’’; he adds 
that “ there is no question here of failure to attend to and take 
precautions against risks. The possibility of striking a wrong note 
or not keeping the time is too harmless to justify speaking of risk in 
this context.” I think that Fitzgerald and I only disagree here on 
the word “‘ risk.” I was using it as a, perhaps misleading, umbrella 
word. In order to carry on any task smoothly and successfully 
there are certain things one must do and certain others one has to 
avoid doing or prevent from happening. Every task has its peculiar 
and appropriate mistakes, blobs, muffs, errors, accidents, dangers, 
pit-falls, risks. Apart from skill and knowledge these can be 

eavoided only by paying attention’to them and to insurances against 
them. Taking care is the giving of attention to such risks and 
insurances. The person who exercises care in doing something has 
to be careful to do so and so and careful not to do such and such. 

Fitzgerald also argues that it is (only) in relation to use (b) 
that ‘‘ careless °” concerns lawyers. Taking the case of careless 
driving, he says ‘‘ the lawyer asks the question: ‘ Was it careless 
of the defendant to do this?’ rather than: ‘ Was the defendant 
doing what he did carelessly? °” Is this not a mistake which is 
due to overlooking the exact logical connection between the uses 
of “ careless ” in (a) and (b)? When a man does X carelessly, in 

@a careless manner, he does not carelessly do X, he does not show 


3 Philosophtoal Quarterly TO (1960). 
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carelessness by doing X, it was not careless of him to do X. What 
he carelessly does and omits to do, what he shows carelessness by 
doing or omitting, what it was careless of him to do or omit are Y 
and Z. Thus, a man does X, e.g., drives, carelessly (in a careless 
manner) precisely because he carelessly does (it is careless of him to 
do, he shows carelessness by doing) Y, e.g., takes a corner on the 
wrong side, or carelessly omits to do Z, e.g., sound his horn. Is 
not the law interested both in actions done carelessly or without 
care and in actions carelessly done and omitted? I submit that 
this connection between the uses of ‘f careless ° in (a) and (b) 
underlies the, misleadingly expressed, opinions of Street and 
Winfield quoted (and I think subscribed to) by Professor Fitzgérald 
on page 58, note 9, that * the failure of a motorist to sound his 
horn at a crossing is not in this sense an omission... his omission 
is merely a careless performance of an act of commission, viz., 
driving the car.” 

Professor Fitzgerald’s chief criticism, however, of my analysis 
of carelessness as “‘ failure to give attention to and take precautions 
against the risks inherent in what is being done ” is that the notion 
of inattention is unnecessary. But I argue that it is precisely 
because the element of inattention is missing that we withdraw, as 
Fitzgerald admits, the charge of carelessness when (a) the defen- 
dant couldn’t help failing to take precautions or (b) no one in these 
circumstances could be expected to take precautions or (c) the 
defendant deliberately abstained from taking precautions. It is 
only, I argue, if the failure to take precautions is due to inattention 
that we can ordinarily accuse him of carelessness; in other words, 
carelessness implies inattention of a certain kind (though not all 
inattention implies carelessness). 


RECKLESSNESS 


Regarding the notion of recklessness, I cannot think of any further 
argument to decide between Professor Fitzgerald’s analysis of 
recklessness {either by or when, doing so and so) as consciously 
running an unjustifiable risk and my analysis that it is indifference 
to the realised possible risks and consequences of the action. Both 
his analysis and mine would explain why the pseudo-William Tell 
or the surgeon or the batsman or the gambler are reckless. Admit- 
tedly his analysis, but not mine, would explain how a person who 
blows up an aircraft full of people whom he fervently hopes will not 
be killed could be said to have blown it up “‘ recklessly ’?; but it 
doesn’t seem to me that we should ordinarily call such a person in 
these circumstances ‘* reckless.” . 

I am puzzled, however, by Fitzgerald’s conclusion, shared by 
many jurisprudents, that recklessness is “f one particular type of 
gross carelessness.” For (a) this seems to contradict the admission» 
of his opening paragraphs that it is a ‘ mistaken ideg ” to suppose 
that “ recklessness is simply a type of carelessness ’’*and (b) to 
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leave unaccounted for the conceptual facts, mentioned in my 
previous article, that we can “‘ feel ” reckless but not careless, be 
in a reckless but not a careless “ mood,” act in a “ spirit ” of 
recklessness but not of carelessness, be ‘* perfectly” or 
“ absolutely ” reckless but downright “‘ careless ’’. 


Aran R. Warre.* 


~ 


* Fereng Proféssor of Philosophy in the University of Hull. 


STATUTES 


THe Crown Estate Act, 1961 


Txe Crown Estate Act, 1961,1 which came into force on July 27, 
1961, repealed and partially re-enacted fourteen statutes known as 
the Crown Lands Acts, 1829 to 1986, as well as many other statu- 
tory provisions, which are listed in the 8rd Schedule to the Act. 
Among these is the Crown Estate Act, 1956, which, howevtr, is 
entirely re-enacted, subject to some slight variations. By section 
1 (1) of the latter Act there had been placed under the management 
of the Crown Estate Commissioners as from December 14, 1956,? 
the possessions and land revenues of the Crown formerly under the 
management of the Commissioners of Crown Lands. Those Com- 
missioners had by the Crown Lands Act, 1927, s. 1 (1) been 
constituted a body corporate, and the Crown Estate Commissioners 
were similarly so constituted by the 1956 Act, s. 1 (1). 

Whereas by the 1956 Act the provisions of the earlier Acts were 
largely left intact, the 1961 Act freed the Crown Estate Commis- 
sioners (in the Act referred to as “‘ the Commissioners ’’) from 
numerous statutory restrictions and, for the purpose of managing 
and improving the property under their management (in the Act 
called ‘* the Crown Estate *’), gave them authority to do on behalf 
of the Crown over or in relation to land or other property, rights 
and interests forming part of the Crown Estate and in relation to 
all matters arising in its management all such acts as belong to 
the Crown’s rights of ownership and to execute and do in the name 
of Her Majesty all instruments and things proper for the effective 
exercise of their powers.’ 

The Commissioners are charged on behalf of the Crown with the 
function of managing and turning to account land and other rights 
and interests and of holding*such of the property rights and 
interests under their management as for any reason ante te 
vested in the Crown or can more conveniently be vested in the 
Commissioners. This includes leasehold property held on behalf 
of the Crown, which formerly had to be vested in trustees.” There 
is now a statutory vesting of such leasehold property in the 
Commissioners.’ 

The Commissioners are placed under a new statutory duty to 
keep the Crown Estate primarily as an estate in land and to main- 
tain and enhance its value and the return obtained from it, bit with 
due regard to the requirements of good management.’ 


19 & 10 Blix. 2, o. 55. 2 B.I. 1956, No. 1899. 
es. 1 (2). j 1e 1A 

5 Crown Lands Act, sho, s, 49, ð ` 

© 1961, Act, 8. 9 (2). * 16.1). 
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There are certain limitations on the exercise by the Commis- 
sioners of the powers of an absolute owner. These are as follows: 
They must not dispose of any land of the Crown Estate or any 
right or privilege therein except for the best consideration reason- 
ably obtainable having regard to all the circumstances, but 
excluding any element of monopoly value,® but this does not 
restrict the discretion of the Commissioners as to certain minor 
matters.° Nor does it apply either to any exercise of the Commis- 
sioners’ powers for the purpose of complying with any obligation 
enforceable against the Crown or the Commissioners or for the 
purpose of confirming any void or voidable lease or grant,” nor 
to the*exercise of the Commissioners’ power under section 14 of the 
New Parishes Measure, 1948, which relates to gifts or grants of land 
for the site of churches, etc.‘ Moreover, for the development, 
improvement or general benefit of any land of the Crown Estate the 
Commissioners may with the consent of Her Majesty dispose of any 
land or of a right or privilege thereover for certain public or 
charitable purposes without consideration or for such consideration 
as they think fit." There are also specific provisions relating to the 
Windsor Estate and houses for the time being at the disposal of 
Her Majesty." 

The Commissioners continue to be under the limitation of 
granting leases for not more than 100 years from the date of the 
lease and to take effect in possession not later than twelve months 
after its date or in reversion after an existing lease having at that 
date not more than twenty-one years to run.’ 

In granting an option, which the Commissioners now have the 
right to do, they cannot contract to convey or create any estate, 
interest, right or privilege over land of the Crown Estate at a date 
more than ten years after the date of the contract unless the 
consideration is determined at the time and is calculated to secure 
the best consideration reasonably obtainable at that date.'* 

The Commissioners are now placed under a statutory obligation 
to distinguish in their accounts between capital and income and 
to,provide where appropriate for refouping capital expenditure out 
of income. In particular, premiums on grants of leases for thirty 
years or less go to income account and, as heretofore, half the 
income from mines goes to that account.1¢ Whereas formerly the 
Commissioners could invest money in any manner authorised by 
the Trustee Act, 1925, now out of such proportion of cash or invest- 
ments as seems to them to be required for the discharge of their 
functions investments are to be made, in the name of the National 
Debt Commissioners, in those authorised for the investment of 
money paid into the Fund for Banks for Savings.” The Commis- 
sioners can now lend money, not only on freehold interests in land 


a. 8 (1). 95. 8 (8). 10 8. B (T). 
11g. 4 (8). ° 12 8, 4 (1). ë 13 g. 5, 
14 s. B (2). ‘ . e 136. 8 (8). 16 s. 2 (4). 
17 s. 8 (4) (b) and the Trustee Savings Banks Act, 1954, s. 82. e` 
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as before, but also on the security of leasehold interests where the 
lease has not less than sixty years to run at the date of the 
investment.18 

Protection is afforded to persons dealing with the Commis- 
sioners 7° and restrictive covenants continue-to be enforceable by 
the Commissioners by a right of re-entry notwithstanding the 
perpetuity rule.?° 

Hitherto, the Commissioners have had very limited powers of 
disposition of royal parks, forests and chases except for the grant 
of leases for not more than thirty-one years or three lives.?! These 
limitations are now removed so far as the Commissioners are 
concerned by their general powers of management conferred by the 
1961 Act. There are, however, severe restrictions on the disposal 
of lands within the area of Windsor Park and Windsor Forest. 
Power is conferred by Order in Council under section 5 (4) of the 
Act to declare the boundaries of the Park and Forest. The Windsor 
Estate must be maintained in its present character as a royal park 
and forest and cannot be sold or given in exchange except where 
the Commissioners are satisfied by a certificate of the Minister of 
Housing and Local Government that the land is in the public 
interest required by any public or local authority for development 
and that the land can be suitably replaced by other land adjacent 
to the Windsor Estate.*? Limited powers of leasing, mainly for 
agricultural and forestry purposes, or for the housing of employees 
and for purposes connected with their convenience and welfare, are 
conferred by section 5 (2) of the Act, which also makes provision 
for public access. 

The provisions of previous Acts whereby the Commissioners 
were required to have deeds enrolled in the Office of Land Revenue 
Records and Enrolments no longer apply. Any of the Commis- 
sioners’ transactions may now be carried out by the same means 
and with the same formalities and are to be registrable as if the 
Commissioners were acting on behalf of a subject of Her Majesty, 
but an adyowson is not to be taken to be comprised in any general 
words in a grant or an agreement to grant land.* . 

The Commissioners cease to have the management of any part 
of Regent’s Park which at the beginning of 1961 was occupied by 
the Zoological Society of London. The Minister of Works has the 
like powers of management over it as if it had been included in 
the land transferred to the Commissioners of Works by the Crown 
Lands Act, 1951, s. 22. In addition, the Minister of Works can 
grant to the Society leases up to sixty years of any land occupied by 
the Society in Regent’s Park at the beginning of 1961 or of up to 
ten acres of additional neighbouring land under his management 
in the Park,?* 


o 

+18 g. 8 (4) (a). 19 g. 1 (5), e 20 g, 8 (8). 
21 Crown Lands Act, 1705, B. 6. ° 22 s, 5 (3). 

28 g. 16), “u 1961 ‘Act, 8. 7 (1) (2). 
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The power to make transfers of land between the Commissioners 
and the appropriate Minister by Order in Council under the 
Forestry (Transfer of Woods) Act, 1928, section 1, is cancelled and 
there are special financial provisions as to the proceeds of sale of 
land exceeding five acres previously so transferred by the 
Commissioners. ?’ 

Land which has escheated to the Crown or to the Duchies of 
Lancaster or Cornwall can now be sold without the Crown’s or the 
Duchy’s title being found by inquisition.” 

Certain savings and transitional provisions are set out in the 
2nd Schedule to the Act, some of which are required because some 
powers and duties are exercisable by persons other than the 
Commissioners by the Crown Lands Acts, 1829 to 1986. 

The Act applies to Scotland and Northern Ireland. 


F. A. ENEVER. 


Tur Companies (FLoatme CHARGES) 
(ScorLand) Act, 19611 


Ir is a general rule of Scots law that to create an effectual security 
over heritable (real) property it is necessary to record a deed in the 
General Register of Sasines; to create a security over incorporeal 
moveables (choses in action) it is necessary to have an assignation 
followed by intimation to the debtor in the obligation; and to 
create a security over corporeal moveables (choses in possession) 
it is necessary to have delivery of the moveables to the pledgee. 
These principles have always been rigorously applied and devices 
to evade them—fictitious sales, for example—have rarely been 
successful. It is therefore not surprising that the Scottish courts 
have always regarded the floating charge with disfavour. One 
attempt to constitute a security in this form was stigmatised as 
“ bungled conveyancing ” ? and in a comparatively recent case ? 
it was said that the floating charge was “‘ utterly repugnant to the 
principles of Scots law.” Accordingly, a company registered in 
Scotland could not create a floating charge. 

Although the purity of the law was thus preserved, the business 
community in Scotland gradually came to appreciate the sub- 
stantial advantage enjoyed by English companies in that they could 
raise loan capital secured over moveable assets by means of a 
floating charge. A Scottish company could in practice obtain loans 
only over its heritable property as it could not normally relinquish 
possession of its corporeal moveables and the procedure of intima- 
ting individual assignations of book debts was unduly cumbersome. 
Moreover, heritable property now forms a much smaller proportion 


26 g, 8 (1). 

Bee, 8 (8). 
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of the assets of a company than was the case prior to the war and 
a greater proportion of capital is held in machinery, stock and 
book debts. 

The pressure of bankers, accountants and chambers of com- 
merce eventually led to a remit to the Law Reform Committee for 
Scotland to consider whether the mode of creating securities over 
moveable property should be altered and whether the English 
floating charge should be introduced into the law of Scotland. 

All the bodies who made representations to the Committee 
favoured the introduction of a floating charge. Professor L. C. B. 
Gower gave evidence explaining the English law on the subject and, 
in an unwontedly eclectic spirit, information was obtained about 
the laws of Germany, France, Denmark and the United States. 
The Committee’s report,* published in June 1960, recommended 
that the floating charge should be introduced. In an appended 
historical note Professor T. B. Smith argued that recognition of the 
floating charge would not be inconsistent with the civilian principles 
of Scots law—* provided no attempt were. made to import the 
technicalities of English Equity jurisprudence.” A Private Mem- 
ber’s Bill was thereafter introduced to implement the Committee’s 
proposals and eventually the Companies (Floating Charges) 
(Scotland) Act, 1961, came into force on October 27, 1961. 

Obviously, the draftsman of the Act was presented with a very 
difficult problem because there is, of course, no statutory definition 
of the English floating charge and a description must be extracted 
from a substantial body of judicial pronouncements. The solution 
adopted was to define a * fixed security ” as a security which on 
the winding up of a company in Scotland would be treated as an 
effective security. Then section 1 (1) of the Act provides that it 
shall be competent under the law of Scotland for an incorporated 
company to create a charge, to be known as a floating charge, over 
all or any of the heritable and moveable property from time to time 
comprised in its property and undertaking. Thirdly, it is provided 
that a floating charge shall not affect any property which ceases 
prior to the commencement of ‘winding up of the company to ke 
comprised in, and remains outwith, the company’s property and 
undertaking. Fourthly, on the commencement of winding up the 
floating charge attaches to the property then comprised in the 
company’s property and undertaking as if it were a fixed security. 
The security is, however, subject to effectually executed diligence 
(execution), securities arising by operation of law, prior fixed 
securities, prior floating charges, and payment of the preferential 
debts specified in section 819 of the Companies Act. For the 
avoidance of a doubt which could be nurtured only by a die-hard 
feudalist, it is expressly enacted that a floating charge shall affect 
heritable property, notwithstanding that it is not recorded in thg 
Register of Sasines. , ° 


4 Omnd 1917. 
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Although some writers have taken a different view,’ it seems 
clear that the Act does attempt to give a complete definition of the 
Scottish form of floating charge and the Scots lawyer will not need 
to delve in the Chancery Reports for enlightenment. 

The most important departure from the English form is that the 
Scottish floating charge crystallises only on winding up; there is 
no provision for the appointment of a receiver. The receiver is a 
creature unknown to the law of Scotland and it was thought that 
it would be too difficult to codify the English law on the subject. 
Accordingly, it is provided that the holder of a floating charge may 
petition for the winding up of the company if his security is in 
jeopafdy, i.e., if events have occurred or are about to occur which 
render it unreasonable that the company should retain power to 
dispose of the property which is subject to the floating charge. 
This is designed to allow liquidation in the circumstances in which 
the English courts would appoint a receiver. It is understood that 
some Scottish business interests—the banks, for example—regret 
the absence of receivers because the appointment and installation of 
a receiver can often be effected much more quickly than the 
appointment and installation of a liquidator. 

The floating charge must of course be registered and to provide 
for this a new Part IITA consisting of eleven sections is added to 
the Companies Act, 1948. This follows in the main the corre- 
sponding English provisions. It has, however, effected a major 
change so far as the Scots practitioner is concerned because hitherto 
a Scottish company has not been required to register charges and 
securities of any kind. Now, most types of security will have to be 
registered and securities over heritable property will have to be 
registered both in the Register of Charges and in the Register of 
Sasines. 

At one point there has been an attempt to improve upon the 
English law. A fixed security is to take priority over a floating 
charge unless (a) the fixed security was created after the commence- 
ment of the Act, and (b) the floating charge was registered before 
the fixed security was made a real right (i.e. by intimation, 
recording in the Sasine Register, etc.), and (c) the instrument 
creating the floating charge prohibited the company from subse- 
quently creating any fixed security having priority over, or ranking 
equally with, the floating charge. A prohibition of this nature must 
be entered in the Register of Charges. Consequently, the difficulty 
which has arisen in England ° with regard to notice of such a 
prohibition is avoided. 

Floating charges rank inter se according to their dates of 
registration but it is possible for two or more instruments to provide 
that the charges created by them shall rank equally with one 
agother. 

s Antonio, Journal of the Law Society of Scotland, 1981, p. 241 
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In Re Anchor Line (Henderson Brothers), Ltd.” it was held that 
a floating charge created by a company registered in England was 
effectual in relation to its assets in Scotland. In Carse v. Coppen,’ 
however, Lord Keith expressed doubt about this decision and sug- 
gested that if a Scottish creditor had raised the question in the 
Scottish courts at an earlier stage, effect would not have been given 
to the floating charge. The Law Reform Committee accordingly 
suggested that the position should be clarified. It seems that the 
Act is intended to do this. Section 1 refers to “f an incorporated 
company,” whereas section 2, which gives a form of instrument of 
charge, applies only to “ a company which the Court of Session has 
jurisdiction to wind up.” Moreover, there is provision fôr the 
registration in Scotland of floating charges created by companies 
not registered in Scotland. Nevertheless, the only type of floating 
charge which the Act recognises is one which crystallises only on 
liquidation and one wonders whether an ‘‘ English ” type of float- 
ing charge which had crystallised by the appointment of a receiver 
would be given effect by the Scottish courts. 

This short statute makes a fundamental change in the law of 
Seotland. It will no doubt be of assistance to Scottish companies 
but one feels that the insertion of a concept of English equity into 
a complex structure of feudal conveyancing is not as simple as the 
draftsman of the Act seems to think. 

W. A. Wizson. 


1 [1987] Ch. 483.” š : 
8 Note3 above at p. 247. 


REPORTS OF COMMITTEES 


Tae Frrra REPORT OF THE PRIVATE INTERNATIONAL LAW 
COMMITTEE 


Tue deliberations of the Private International Law Committee have 
so far not been favoured by the stars. Its first report which recom- 
mended a number of reforms in the law of domicile came within sight 
of sucgess, but was wrecked as a result of gross misunderstandings on 
the part of some interested circles. The second and third reports 
have never been published. The fourth report, published in 1958, 
has until now failed to have practical results. The sixth report is 
disfigured by dissension among the members, the majority of whom 
opposed the ratification of a draft convention because of their 
disapproval of a clause in the convention, although this clause 
corresponds to the law of nearly all countries in the Western world 
and—to say the least—very nearly to English law. One must hope 
that its fifth report may meet with a better fate. It certainly 
deserves it. 

In this report the Committee recommended the ratification of 
the Convention on the Recognition and Enforcement of Foreign 
Awards adopted in 1958 by the United Nations Conference on 
International Commercial Arbitration as a result of no less than 
twenty-four meetings. In the Committee’s view the Convention 
& contains a number of improvements on the Convention of 1927,” 
is acceptable to the business community and “ goes as far towards 
facilitating the enforcement of foreign awards as is reasonable in a 
multilateral Convention.” Enforcement of foreign awards is not 
a very pressing problem in this country. Experience suggests that 
the English commercial community readily complies with awards 
made against its members. The number of applications for the 
enforcement of foreign awards here is consequently very small. For 
many years not a single case has “resulted in a judicial decision. 
The position is remarkably less favourable in a considerable 
number of foreign countries. It would therefore appear that on 
principle any measure that is capable of resulting in making awards 
more easily enforceable in international commercial disputes should 
be supported by this country. 

The Geneva Convention of 1927 has for long been thought to be 
in need of a thorough-going reform. Attempts at negotiating a 
fresh gonvention go back to the year 1980. The defects of the 
Convention were thus discovered when it had been in force for less 
than three years. The New York Convention is designed not only 
tę remedy these well-known defects, but also to codify the private 
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awards by superseding in addition to the Geneva Convention of 
1927 the ill-drafted Geneva Protocol of 1928, whose interpretation 
has never been an easy matter. The new Convention seeks to 
improve the law chiefly in regard to three points: the definition of 
the types of agreements and awards to which the Convention applies, 
the burden of proof to be discharged by an applicant for recogni- 
tion or enforcement, and last but not least, by a reduction and 
simplification of the grounds on which recognition and enforcement 
may be refused. 

In regard to the first point the Convention was confronted with 
unanimous agreement on the insufficiency of article I of the Geneva 
Convention of 1927. There was also agreement between all parties 
that the new Convention should not apply to any agreement or 
award which did not have some foreign contact. Every state was 
to remain entirely free to rule on awards made on its own territory 
under its own rules of procedure and between parties who were all 
its own citizens. Unfortunately there was no agreement between 
the various legal systems as to the definition of what was and what 
was not a “ foreign award.” A number of legal systems consider 
any award as a foreign award which is made on foreign soil. 
Others, in particular French and German law, treat as ‘‘ foreign ” 
any award made in proceedings the proper law of which is not their 
own. Finally, English law, excelling in this, as in so many other 
respects, in subtlety, treats as foreign those awards which have 
been made in a foreign country in pursuance of an arbitration 
agreement the proper law of which is not English law, but as 
domestic, all awards made in England or made abroad under an 
arbitration agreement governed by English law. 

The Convention says in its first sentence that it applies to all 
awards made outside that state where enforcement is sought. The 
second sentence extends its applicability to all awards ‘‘ not con- 
sidered as domestic there.” The result is apparently that the first 
two systems remain in force as they are now. English law, how- 
ever, has to jettison one of its ynnecessary refinements because all 
awards made abroad are to be enforced under the Convention, to 
matter whether the proper law of the agreement to arbitrate was 
English or not. Unlike under the Geneva Convention it is no 
longer a requirement that either the arbitral agreement in pursuance 
of which the award was made should have been made in accordance 
with the superseded Geneva Protocol or—to use the mystifying 
language of the Geneva Convention—that it should have been 
made between persons “‘ subject to the jurisdiction of one of the 
High Contracting Parties.” . 

Even more marked is the improvement achieved in regard to 
the burden of proof to be discharged by the applicant for recogni- 
tion and enforcement. He now has merely to submit the awa 
‘and the arbitration ‘agreement or certified copies’ of them (see 
article TV). No longer has he to show that the award has become 
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final in the country where it was made or to prove that the condi- 
tions for the applicability of the Convention are complied with, that 
the award was made in conformity with the Convention by the 
Tribunal provided for in the submission, or appointed in accordance 
with it, in the agreed manner and in conformity with the law 
governing the procedure, as had been necessary in consequence of 
article IV of the Geneva Convention. 

Similarly the Convention has greatly improved the law relating 
to the refusal to enforce an award. Under the Geneva Convention 
there were three requirements for the applicability of the Conven- 
tion as a whole, five further requirements to be complied with by 
the ‘award (so-called positive requirements), three additional 
grounds on which enforcement could be refused, and one on which 
enforcement could be postponed (so-called negative requirements). 
All these were somewhat clumsily described, in some cases one and 
in others another legal system being referred to in the definition of 
the requirement. These nine positive and negative requirements 
have now been reduced to seven, the last two referring to the law 
of the enforcing country and the first five to that of the lem 
arbitrationis, i.e., either the law where the arbitration in fact took 
place or that law to which the parties subjected the arbitration. 
No legislature can authoritatively remove all doubts. Not all the 
new provisions are as clear as one would perhaps wish them to 
appear. But there can be no doubt whatever that they mark an 
improvement upon the present state of the law. 

It is a remarkable feature of the Convention and not one which 
can be called propitious that it deals with the recognition of arbi- 
tration agreements in language which would lead one to believe 
that it was intended to include within the scope of its applicability 
arbitration agreements without any connecting factor with a foreign 
country. It is true that article I confines its applicability to the 
two types of awards referred to there. But article II does not use 
the term “‘ arbitral award ’’ at all, but speaks simply of “ an 
agreement in writing under which the parties undertake to submit 
to arbitration all or any differences . . . concerning a subject-matter 
capable of settlement by arbitration.” The Committee rightly 
points out that if this were taken at its face value, the discretion 
now vested in the English courts by section 4 (1) of the Arbitration 
Act, 1950, would go by the board. The Committee suggests that 
it would be perfectly proper if English implementing legislation 
were to exclude the applicability of article IT to purely domestic 
agreements. There can be little doubt that this view is correct. 
The Gommittee in fact tried its hand at drafting a definition of the 
term ‘* domestic agreements ° (which does not appear in the 
Convention), but one may well doubt whether its attempt has been 
mccessful. According to the Committee an agreement should be 
treated for the purpose of our legislation as domestic if (and onl? 
if): 


* 
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(1) the agreement to arbitrate is subject to the law of England, 
Scotland or Northern Ireland, or 

(2) all parties thereto are either domiciled or ordinarily resident 
within the United Kingdom when the agreement is made 


and in either case the agreement does not expressly provide for 
arbitration in a Convention country other than the United King- 
dom. Under this definition an agreement to arbitrate contained 
in a clause of a contract of sale concluded between a Pakistan 
importer and a Dutch exporter, the proper law of which is English 
law, would be a “ domestic agreement ” notwithstanding the fact 
that the parties have expressly agreed that the arbitration should 
take place in Ruritania, a non-Convention country, and that the 
Dutch law of procedure should be observed by the arbitrators. It 
would follow that in such a case the English courts would retain 
their discretion whether or not to order`a stay of proceedings 
before an English court. One may well doubt whether this does 
really express the intention of the High Contracting Parties or 
whether it is in any way desirable. 

The Convention, by superseding the Geneva Protocol, might 
appear to make one retrogressive step by extending recognition only 
to arbitral agreements in writing. The Geneva Protocol had not 
made provision for any requirement of form. Oral or implied 
agreements to arbitrate are, however, in practice exceedingly rare. 
The Geneva Protocol was furthermore interpreted by most national 
courts so as to apply only to agreements which were valid under 
their proper law. Most contemporary laws, in fact, require an 
arbitration agreement to be in writing in order to be valid. It can 
consequently hardly be said that the Convention imposes a fresh 
Tequirement which in the past did not exist. On the contrary: the 
term ‘* agreement in writing ” is now to include an agreement con- 
tained in an exchange of telegrams—a startling innovation for more 
than one European legal system. 

The Convention may on ratification be restricted by the rati- 
fying state in two respects. A state may declare that it will apply 
the Convention to the recognition and enforeement of awards made 
in the territory of another contracting state only. The Committee 
rightly recommends that this restriction should be made by H.M. 
Government: it is somewhat difficult to understand what purpose 
can be served by a state undertaking to enforce awards made in a 
state that on its part fails to ratify the Convention. In the second 
instance a state may restrict the applicability to relationships 
which under its own law are considered “ commercial.” One must 
agree with the Committee’s view that the vagueness of this term 
makes it objectionable. Fortunately, as the Committee rightly 
points out, article XIV provides that a contracting state shall not 
be entitled to avail itself of the Convention against any other stabe 
‘except to the extent that it is itself bound to apply the Convention. 
A state that on its part applies the Convention to commercial 
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disputes only cannot expect enforcement of its awards in a foreign 
state, even though this latter state on principle enforces all foreign 
awards, whether commercial or not. English implementing legis- 
lation may have to make provision enabling the English courts to 
refuse enforcement of foreign non-commercial awards made in 
countries refusing on their part to enforce English non-commercial 
awards. 

The Committee has put the users of its report under a special 
debt of gratitude by reprinting the text of the Convention 
together with a commentary on it. This is a procedure which 
may with advantage become the universal rule in similar reports. 
The usefulness of this part of the Committee’s work is increased by 
the fact that the Geneva Protocol and the Geneva Convention are 
also reprinted as appendices to the report. Not every reader will 
agree with every view expressed in this commentary, but none will 
use it without profit. 

There is, it seems, only one aspect of this report which must give 
Tise to some concern. This is the time factor. The date of the Con- 
vention was June 10, 1968—a fact not mentioned in the report. H.M. 
Government allowed seven full months to pass before requesting the 
Committee to study it. The Committee’s work on its part took two 
years and seven months. Another three months were consumed in 
the printing of the report. Thus when the report was, in fact, 
made accessible to the public, more than three years had passed 
since the date of the Convention. Meanwhile the Convention has 
been ratified by a fairly large number of states, including France, 
the Federal Republic of Germany, Japan, Austria, and the 
U.S.S.R. Is it in the interest of Britain that we are so slow in 
following international legal developments? 

In fact it is hardly an exaggeration to say that the excessive 
time consumed by the Government and the Committee has resulted 
in the report being no longer up to date. Another Convention 
relating to international arbitration is now under consideration and 
has in fact been signed by no less than sixteen states, including 
again France, Austria, the Federal Republic of Germany, the 
U.S.S.R. and a number of other countries, including Belgium, 
Italy, Poland and Yugoslavia. We are assured by a learned 
writer ? that this Convention, which came into being as a result of 
the initiative of the U.N. Economic Commission for Europe, was 
not signed by this country, because H.M. Government wanted to 
observe the practical working of the 1958 Convention before 
becoming a party to this new Convention, but, no matter whether 
this attitude is or is not justified,® it remains a fact that- the report 


2 Bee Sarre, ‘‘ European Commercial Arbitration,” Journal of Business Law, 
1961, p. 852 et seq. 
fqfn the present writer's submission it is not. The Geneva Convention of 1961 
deals with topias on which the New York Conventiop has nothing to say, in, 
particular with the sight of foreign nationals to be designated as arbitrators 
(long recognised by English law), the organisation of the arbitration, the plea 
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of the Committee, published in October 1961, does not indicate 
with a single word that some five months earlier another Conven- 
tion in the same field was signed by a fairly large number of 
important countries. In fact, the European Council of Ministers 
is at this moment engaged in considering an additional Convention 
to this latter Convention of 1961. A third Convention, which is to 
deal with the unification of the national European laws on arbitra- 
tion, is under active consideration by a committee of experts work- 
ing under the auspices of the Council of Europe since December 
1959‘. By considering in 1962 whether or not to sign the U.N.O. 
Convention of 1958, we are, it seems, already a bit out of step. 
Leadership in the field of the improvement of private intern&tional 
law is a high prize for any European country to gain. It will 
certainly not be obtained by extending deliberations for a period 
of such excessive length that its results are overtaken by fresh 
developments even before they are made public. 
E. J. Coun. 


as to the jurisdiction of the arbitrators, the law to be applied by the arbitra- 
tors, and the question whether the arbitrators have to state their reasons for 
thar award. Arts. VI and IX (dealing with the recognition of arbitration 
agreements and the setting aside of arbitral awards) are the only rules which 
can be said to be additions to provisions contained in the New York Con- 
vention. It seems, however, most unlikely that ‘‘ experience’ withethe 
practical working of the latter will shed any light onethe desirability or 
otherwise of the draft rules. . 

4 Bulgw, Juristen-Jahrbuoh, Vol. 2 (1961), p. 78 ot seq. 
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Tar BRIGHTON CONSPIRACY Case AND ADMINISTRATIVE Law 


Tue case of Ridge v. Baldwin * is remarkable not so much for the 
decision itself as for the number of intriguing problems which 
emerge from the judgments—problems which have been glossed 
over or ignored too often in the past. 

The plaintiff, when Chief Constable of Brighton, had been 
chargtd with two subordinate officers with a conspiracy to obstruct 
the course of justice. The other officers were convicted; the 
plaintiff was acquitted, but in the course of sentencing the other 
accused the trial judge commented adversely on the plaintiff’s 
conduct, and in discharging him expressed the view that the 
Brighton Police Force needed a new leader. On the following day 
the watch committee met and summarily dismissed the plaintiff; he 
was not given notice of any charges against him and had no 
opportunity to appear before the committee. Some days later the 
plaintiff’s solicitor was permitted to address the committee on his 
behalf. The committee, with three dissentients, adhered to its 
previous decision. The plaintiff then appealed to the Home Secre- 
tary ‘* without prejudice to the validity of the decision of the watch 
committee ° and reserving the right to contend that the procedure 
there followed was bad. His appeal having been dismissed, the 
plaintiff brought an action against members of the committee 
claiming a declaration that his dismissal was void and damages for 
wrongful dismissal. 

Streatfeild J. held that the defendants retained a power under 
section 191 (4) of the Municipal Corporations Act, 1882, to dismiss 
a police officer who was unfit for the discharge of his duties, and 
that the plaintiff had clearly demonstrated his unfitness; that they 
were obliged to exercise their power in conformity with natural 
justice, and that they had so acted inasmuch as the plaintiff was 
well aware of the case against him and had already been heard (to 
his detriment) in evidence at the Old Bailey; and that in any event 
by appealing to the Home Secretary, whose decision was expressed 
by statute to be final, he had waived his right to impugn the 
decision of the committee in the courts. 

In affirming Streatfeild J.’s decision the members of the Court 
of Appeal departed significantly from his analysis in two respects. 
They held that no judicial duty was cast upon the defendants; but 
Holroyt! Pearce L.J. and Davies L.J. were of the opinion that had 
such a duty existed it would not have been properly discharged by 
the procedure adopted. 


1 [1961] 2 W.L.F. 1054; [1961] 2 All E.R. 528 (Streatfeild J.) (noted by G. e 
Ganz [1961] Public Law 844); [1962] 2 W.L.R. 716; [1962] 1 All E.R. 834 
(C.A.). 
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On the question whether the defendants were required to act 
judicially, it is submitted that Streatfeild J.’s view is to be pre- 
ferred. To him the decisive factor was the seriousness of the 
consequences of the committee’s decision for an officer in the 
plaintiff’s position; to the Court of Appeal the decisive factor was 
the absence of language qualifying the committee’s discretion or 
otherwise indicative of a duty to hear before determining. The 
new orthodoxy thus prevailed, but at the price of extending the 
application of Nakkuda Ali v. Jayaratne? to a situation in which 
a good deal more than the withdrawal of a privilege was at stake. 
Reappraisal will still be possible if the case goes to the House of 
Lords. For the vast majority of police disciplinary charges a 
hearing is prescribed by statutory regulations, and it is difficult to 
think of any compelling consideration of public policy which 
requires the residuary power of dismissal under the 1882 Act to be 
exercisable ex parte. 

Whether the subsequent hearing granted by the watch commit- 
tee after it had made its original decision would have constituted 
adequate compliance with a duty to observe natural justice is a 
matter on which opinions may reasonably differ. But assuming 
that it would not, the plaintiff might have begun proceedings in the 
courts there and then with a fair prospect of success. His claim 
would not have been barred by his omission to exhaust the statu- 
tory remedies open to him,® and it is indeed doubtful whether 
appeal to a higher statutory tribunal is ever the appropriate course 
for one who has been condemned unheard. Nevertheless, having 
elected to appeal to the Home Secretary he found the road to the 
courts barred against him.* At first sight this seems surprising, 
particularly in the light of the fact that he had expressly reserved 
his right to challenge the validity of the procedure adopted by the 
committee. And some of the reasons given in the judgments for 
treating the administrative appeal as excluding judicial redress are, 
with respect, by no means persuasive. It is surely inapt to charac- 
terise the plaintiff’s conduct as a “* waiver ° of his rights. Nor 
is it satisfactory to find so muéh emphasis placed on the fact that 
the Home Secretary’s decision was expressed to be “ final.” Can 
it be doubted that if the Home Secretary himself had broken the 
rules of natural justice or had perpetrated an error of law on the 
face of his record the finality clause would have been disregarded 
on an application for certiorari to quash? Again, one is uncon- 
vinced by the method of disposing of the plaintiff’s contention that 
his appeal was a nullity. Three of the four learned judges held 


2 [1951] A.C. 66, cited with app oval by Holroyd Pearce L.J. at [1961] 
2 W.L.R. 726 and by Harman L.J. at 784. 
3 Semble a different rule applies to non-statutory domestic tribunals: White v. 
Kusych [1051] A.C. 585; though the ratio decidendi of that case also logis 
e itself to a narrow interpretation. e 
+ Doubly barred, in view of the finding that the, watch committee was under no 
duty to afford him a hearing. 
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that if the original decision had been contrary to natural justice 
it would have been merely voidable, not void, and that such a 
defect could therefore have been (and would have been) cured by 
waiver. But there are, on the one hand, numerous cases in which 
decisions violating the audi alteram partem rule have been said 
(rightly or wrongly) to be invalid * and declared to be void,® and, 
on the other hand, cases in which an applicant challenging a 
decision tainted with authentic jurisdictional defects has been held 
disentitled to discretionary relief by reason of his own conduct.’ 
Analysis of this type of problem in terms of blurred conceptual 
categories can hardly be conclusive. 

Ah uninstructed layman might well apply a different yardstick 
to the facts of the case. The plaintiff complains that he has not 
been heard; but he has been heard, by the Home Secretary; surely 
that is the end of the matter? A lawyer may reply that the 
defendants are members of the watch committee and that it is their 
decision, not the Home Secretary’s decision, which is being 
attacked; it may therefore be necessary to analyse the legal quality 
of the committee’s decision. But the lawyer will have to concede 
that it may also be necessary to analyse the legal implications of 
the plaintiff’s subsequent conduct; and he will be hard put to it to 
explain why he apparently relegates to the background what, on a 
common-sense view, is the most relevant feature of the case. The 
most relevant feature is not that the plaintiff was enabled on appeal 
to complain of the conduct of the watch committee, but that he 
was heard de novo on appeal. Would it not be more satisfactory 
if the courts were to focus their attention primarily on questions 
such as the adequacy of the hearing on appeal and the powers of 
the appellate tribunal, and on assessing the relative weights attribu- 
table to the enforcement of high standards of administrative con- 
duct and the discouragement of recourse to the courts where no 
substantial injustice appears to have been done? è 

It is perhaps incongruous that the real issue between the 
plaintiff and the committee was not before the courts, though it 
was very much in the minds of the*judges. By claiming a declara- 
tion that his dismissal was void the plaintiff was seeking reinstate- 
ment. Yet it was common ground that effective reinstatement at 


5 Most recently by Lord Denning in Annamunthodo v. Oilfields Workers’ Trade 
Union [1061] A.C. 946 at 956. There are also many dicta to the contrary 
effect. Contrast the approach followed by the High Court of Australia in 
Australian Workers' Union v. Bowen (No. 8) (1048) 77 C.L.R. 601. 

è e.g., Annamunthodo's case (supra); Hoggard v. Worsbrough U.D.O. [1962] 
2 W.L.R. 676. Quaere whether the declarations granted in such cases are 
declaratory of existing legal relations or are constitutive of new legal relations. 

T de Smith, Judicial Review of Administrative Action, 314-815. 

8 In Annamunthodo's case (supra; noted by R. W. Rideout (1962) 26 M.L.R. 
86), where the material facts were similar in several reapects to those in the 

q@ Present case, the Judicial Committee of the Privy Council proceeded on the 
assumption thas the denial of a hearing in the first instance was an ijato 
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so fundamental that the fairness of the hearing on appeal should be 
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that time of day was out of the question. What the plaintif was 
seeking was money rather than status—a recognition of his right 
to be required to resign (which would have left his pension rights 
intact) instead of being subjected to summary dismissal. But even 
if the courts had found that the plaintiff had been wrongfully dis- 
missed it is doubtful whether they could have declared his “‘ right ” 
to be requested to resign, or whether they ought to have power so 
to declare; and they would have been faced with a choice between 
granting an unsatisfactory declaration of status and confining him 
to an award of damages. It is thought that the decision of the 
House of Lords in Vine v. National Dock Labour Board ° does not 
divest the courts of discretion to refuse a declaration to a pPaintiff 
who has been unlawfully deprived of his status, so that in the 
instant case it would still have been open to the courts to grant 


damages alone. S. A. DE SMITE. 


DECLARATIONS AGAINST INTEREST 


Deciarations by deceased persons now appear infrequently in the 
Teports, particularly as the common law on this subject is supple- 
mented in civil proceedings by the provisions of the Evidence Act, 
1988. But as the statute applies only to documents, the admis- 
sibility of an oral declaration may still require consideration, as 
occurred in Coward v. Motor Insurers’ Bureau. 

Coward and Cole lived in Aylesbury and were employed near 
Oxtord. Cole owned a motor-cycle on which he rode to and from 
work, taking Coward as a pillion-passenger. Owing to the undis- 
puted negligence of Cole, both he and his passenger were killed in 
a road accident. Coward’s widow obtained judgment against Cole’s 
widow for damages in respect of this negligence, but the judgment 
was unsatisfied, as Cole’s policy of insurance did not cover pillion- 
passengers. Coward’s widow then brought the present action, 
relying on an agreement between the Motor Insurers’ Bureau and 
the Minister of Transport that the Bureau would satisfy such 
judgments.” There was no prbvity between the plaintiff and the 
defendant Bureau, but the defendant did not rely on this point. 
The main issue was whether the unsatisfied judgment was within 
this agreement, as a liability required to be covered by a policy of 
insurance under a previous Road Traffic Act, which turned on the 
question whether there was a legally binding obligation of carriage 
for hire or reward between Cole and Coward. To establish such an 
obligation, the plaintiff adduced evidence of various oral declara- 
tions by beth men relating to payment for Coward’s transport, and 
this raised the further question whether these declaration’ were 
against the interest of the declarants. The learned judge took the 
view that some of the declarations were against interest, but were 
not against a pecuniary interest within the rule, since such fn 


® [1957] A.O. 488. 1 [1968] 2 W.L.R. 668° [1962] “1 All E.R. 581 (C.A.). 
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interest did not extend to a mere moral obligation to pay money, 
and were therefore inadmissible. The Court of Appeal took the 
opposite view, though it reached the same final conclusion as the 
court of first instance, to the effect that any obligation on the part 
of Coward to pay for transport was not a legal obligation, and 
therefore that the action failed. 

The judge had held that it is an essential requirement of a 
declaration against pecuniary interest that it should amount to a 
recognition of a contractual obligation, and at the trial counsel for 
the plaintiff conceded that a legal interest was necessary. The 
Court of Appeal, however, stated that no authority supported 
this Proposition. In one sense this statement cannot be challenged, 
for there does not appear to have been any direct decision on 
whether a moral obligation to pay money constituted a pecuniary 
interest within the rule. But there can be little doubt that the 
proposition could be regarded as the natural corollary of the 
existing law. Thus Wills, in discussing the admissibility of evi- 
dence to show that a declaration was against the interest of the 
declarant, gave as an example evidence ‘‘ that the money paid to 
him was not a gift but a discharge of a legal claim ” ?; and such 
were the claims which the courts have considered in relation to a 
pecuniary interest.° 

Indeed, the tendency of the decisions for over 100 years has 
been to restrict the scope of the interest. The passage cited by the 
Court of Appeal * from the Sussex Peerage * is in general terms 
and throws no light on the problem. But the House of Lords was 
there concerned to limit relevant interests to those which were 
pecuniary or proprietary, and Lord Campbell, in the passage cited, 
was stating what he had always understood to be the law. That 
law, in relation to pecuniary interests, was doubtless accurately 
expressed in a case heard the previous year, when it was said, 
“ The admitting entries of this kind is an exception to the general 
rules of evidence. The cases in which they have been admitted 
are where the person has entered a receipt of money for which he 
would be accountable, or the payment of a debt due to’ himself.” ° 
And in that and subsequent cases the courts have restricted any 
legal obligation to a present liability.’ As Lord Sumner (then 
Hamilton L.J.) declared, ‘“ I have found no case in which the 
statement of a deceased has been admitted when it merely showed 
an admission of liability or of facts evidencing liability in futuro. 
...?8 Tt is true that the reason for this restriction is the necessity 


2 Wills, Law of Emdence (8rd ed., 19388), p 

3 See for example Tucker v. Oldbury U.D.C, Pidio] 2 K.B. 817 at p. 322 (C.A.). 

4 [1962] 2 W.L.R. at p. 670. 

JU CL & F. a5 at p. 118 (H.L 

ò R. v. Inhabitants of Worth (1848) 4 ¢ y, 182 at 

mth v. Blakey (1867) L.R. 2 Q.B. 826 at p. ; Viman v. Moat (1881) 
44 L.T. 210 atp. 212. 

8 Lloyd v. Powell Duffryn Steam Coal Co. , [018] 2 E.B. 180 at p. 142 (C.A)? 
on further appeal, [1914] 8.0. 788 (E.L.). 
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for the declaration to be against interest when it is made, but the 
decisions mentioned indicate the strict limitations which have been 
put upon the nature of an interest within the rule. 

Thus the decision of the Court of Appeal appears to be an 
extension of the previous law as to declarations by deceased persons 
against a pecuniary interest. If the decision remains effective the 
position will be that, while the acknowledgment of a future liability 
under a valid contract is excluded, the rule may include the 
acknowledgment of a present “ liability ° under an arrangement 
which was not intended to create legal relations, for example, to 
pay an allowance to a wife or pocket-money to a child, or under an 
agreement that is unenforceable for one or more of a variety of 
other reasons, and also the discharge of any such obligation, 
according to which party made the declaration. Whether the 
policy of extension is desirable may be a matter for the considera- 
tion of the House of Lords. 

Upjohn L.J., in delivering the judgment of the Court of Appeal 
in the case under consideration, thought that the law was affected 
by a procedural difficulty, saying that “ to make the admissibility 
of such declarations depend ew post facto on the ultimate conclu- 
sion reached upon subsequent evidence would defeat the rule itself 
and in addition make it unworkable in practice.” ® Such a diff- 
culty usually arises only in those cases where the facts determining 
the admissibility of evidence are relevant to one or more of the 
facts in issue. When there is no jury, the matter is simply dealt 
with by admitting the evidence de bene esse, and ruling on admis- 
sibility later, as was done in this case. When there is a jury the 
courts have evolved methods of dealing with the situation. Thus 
in the criminal courts the same problem arises with regard to 
confessions alleged to have been improperly procured, and the 
appropriate procedure is now well recognised.*® In civil cases the 
judge also must hear the relevant evidence before he rules on 
admissibility, even if his ruling involves in effect a decision on the 
facts in issue,’? though there is authority for taking a verdict on 
the facts. With reference to declarations in relation to pedigree, 
where similar problems arose, Lord Penzance said many years ago, 
“ the court must do its best to meet those difficulties in a 
practical way.” 18 It is not easy to see why there is more difficulty 
in dealing with a moral than with a legal obligation; and, in any 
event, occasional difficulties of procedure ought not, it is submitted, 
to affect the scope of a rule of law. 

G. D. Noxgs. 


» [1962] 2 W.L.R. at p. 670. : 
10 R. v. Murray ios} 1 K.B. 801 (C.C.A.); R. v. Francis (1959) 48° C.A.R. 
174 


11 Doe d. Jenkins v. Davies (1847) 10 Q.B. 814. See also Bartlett v. Smith 
(1848) 11 M. & W. 488; Boyle v. Wtseman (1855) 11 Exch. 860. 
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JURISDICTIONAL PROBLEMS IN NULLITY—8 


Ross Smith v. Ross Smith has wound its way to a third and final 
stage.1 The House of Lords have decided that the High Court has 
no jurisdiction ew loco celebrationis to hear Mrs. Ross Smith’s 
petition for nullity of her marriage on the grounds of her husband’s 
incapacity or wilful refusal to consummate the marriage. Not only 
have they rejected the possibility of the courts of the place of cele- 
bration having jurisdiction to annul voidable marriages, but they 
have left some doubt over the long-accepted view that English 
courts have jurisdiction ew loco celebrationis over void marriages. 
In Ross Smith v. Ross Smith at first instance ? it was presupposed 
that English courts had jurisdiction to annul void marriages cele- 
brated in England and argument was concerned with the nature of 
a petition for annulment of a voidable marriage. Karminski J. 
rejected the argument that jurisdiction was the same over void and 
voidable marriages and held there was no jurisdiction to grant a 
decree in the immediate case. This decision was reversed by the 
Court of Appeal * whose judgment has itself now been reversed by 
the House of Lords in an appeal heard by seven lords, six of whom 
prepared separate speeches; since Lord Merriman died before the 
speeches were read, his judgment was read by Lord Hodson as part 
of the latter’s own speech. 

Lord Reid, with whom Lord Morton concurred, strongly dis- 
agreed with the reasoning of Sir Cresswell Cresswell giving the 
judgment of the court in Simonin v. Mallac that *: 

“ the parties by professing to enter into a contract in England 
mutually gave to each other the right to have the force and 
effect of that contract determined by an English tribunal.” 


He observed that the authorities cited by the Judge Ordinary in 
support of this notion deal with the choice of law to be applied 
rather than the matter of jurisdiction." Although in 1860 great 
stress was laid on the locus contractus, a century later both in 
commercial and marital contracts there are more sophisticated 
rules concerning both jurisdiction and choice of law. "But is the 
principle entirely out of fashion and Sir Cresswell Cresswell’s 
reasoning entirely invalid? In citing a commercial case as autho- 
rity for the rejection of this principle € Lord Reid may be guilty of 
some of the confusion of which he criticises the Judge Ordinary. 

Lord Reid held that the ecclesiastical courts, to whose juris- 
diction the divorce courts succeeded in 1857, assumed jurisdiction 
on the basis of residence, and jurisdiction was never founded on the 
marriage being celebrated within the diocese. Admittedly the cases 


1 [1062] 2 W.L.R. 868; [1962] 1 All B.R. 344. 
2 [1961] P. 89; [1960] 8 All E.R. 70. Noted (1960) 23 M.L.R. 609. 
961 P. 89 at pa 46; (sel) 1 All E.R. 255. Noted (1961) 24 M.L.R. 880. 


) 2 Bw. & 67 at p é 
5 3 ia 2 W.L.R. ba gon at [1962] 1 All E.R. $44 at p. 849. 
® Sirdar Gurdyal Sing yf [1894] A.C. 670 at p. 5 . 
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cited to him 7 were in no way conclusive on the assumption of 
jurisdiction ew loco celebrationis, but there are strong dicta favour- 
ing such jurisdiction. The cases suggest no more than that the 
point was open in 1860 and not, as Lord Reid seems to deduce, that 
such jurisdiction did not exist. He concludes that Simonin v. 
Mallac and the many subsequent cases that have followed it are an 
anomaly which he would have been prepared to overrule had the 
lords not been equally divided on the issue. They are anomalous, 
he argues, because jurisdiction ew loco celebrationis is not assumed 
in suits for restitution of conjugal rights. He cites as authority for 
this proposition one first instance decision.® Since Simonin v. 
Mallac has frequently been followed, it might be suggested fhat it 
is the restitution case which is anomalous. 

Lord Guest like Lord Reid was inclined to overrule Simonin v. 
Mallac had it not been for the court’s divided views. Lord Cohen 
and Lord Morris also concluded that the decision created an 
anomaly but were not prepared to overrule an accepted proposition 
of 100 years’ standing. 

Lord Hodson and Lord Merriman strongly disagreed with their 
fellow judges.?° Lord Merriman pointed out * that the full court 
which decided Simonin v. Mallac in 1860 considered themselves 
competent to entertain such a suit, and did not think they were 
making an innovation. It is important to remember that they were 
sitting within three years of the transfer of the jurisdiction of the 
ecclesiastical courts and obviously thought they were dealing with 
an established principle. In his closely reasoned judgment Lord 
Merriman noted how well established the principle was by the turn 
of the century both in the cases and in the textbooks. Indeed 
jurisdiction ew loco celebrationis was assumed at a time when it 
was still doubted whether domicile of the parties in England, 
without residence, gave jurisdiction.** 

The majority view that the decision in Simonin v. Mallac is an 
anachronism is surprising, particularly after the authority of the 
case has epdured for a Grd Not only has the decision been 
followed in a large number of English cases, but it has also baen 
adopted in many other jurisdictions.1* The court of the place of 
celebration is the most natural forum to decide on the validity of 


T Among cases cited were: Scrimshire v. Scrimshire (1752) 2 Hag.Con. 895 at 
i ; Harford v. Morrie (1776) 2 Hag.Con. 428; Middleton v. Janverin 
1802) 2 Hag.Con. 487; Sınolair v. Binclair (1798) 1 Hag.Con. 204 at p. 207; 
Dalrymple v. Dalrymple (1811) 2 Hag.Con. 54 at p. 59; Donegal v. Donegal 
(1821) 8 Phillim. 697; Pollard v. bourn (1808) 1 Hag.Ece. 725; and 
Dasent ve Dasent (1860) 1 Rob.Eiccl. ; 

8 Noticeably Sorimahtre v. Scrimshire (1752) 2 Hag.Con. 395 at p. 408 and 
Dalrymple v. Dalrymple (1811) 2 Hag.Con. 54 at p. 69. 

9 De Gasquet James v. Mecklenburg-Schwerm [1914] P. 68. 

10 It is interesting, though perhaps irrelevant, to notice that the two dissenting 

lords were the only two who have served ın the P.D. & A. Division. 
el [1962] 2 W.L.R. at p. 426; [1962] 1 All E.R. 844 at pp. 874-876. 
12 Bee, 6.g., Dicey, Conflict of Laws (8rd ed., 1992), p. 300 (Bule 65). 
18 Bee Dicey, Conflict of Laws (Tth ed.), p. 845, note 64. 14 Ibid. p. 355. 
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the marriage in point of form, and, although matters of capacity are 
not governed by the lew loci celebrationis, nobody has suggested 
that jurisdiction should ever depend on the ground for voidness, 
and it has followed that English courts have always assumed 
jurisdiction over void marriages celebrated in England. 

Assuming that Simonin v. Mallac is right the majority found no 
difficulty in distinguishing voidable marriages.15 Lord Reid gave 
four reasons.*¢ First, the wife’s domicile changes on a voidable 
marriage but not on a void one,’ therefore in a voidable marriage 
there is a court of the common domicile whose decision will be 
paramount. This argument is valid only if we recognise the 
exclusive jurisdiction of the courts of the common domicile, which 
we do not.?8 Secondly, the validity or voidness of a marriage might 
arise incidentally and have to be determined but the issue of void- 
ability can only be raised by the spouses and never arises inciden- 
tally. Thirdly, in void marriages the issue is often one for the 
lew loci celebrationis, but never in voidable marriages. Further- 
more the factual evidence of impotence or refusal is not easily 
available in the country of celebration if the defendant is abroad. 
This last point is equally applicable to the country of his domicile 
if he is abroad. Fourthly, it allows our courts to give relief to 
parties whose domicile gives no relief on this ground. This point 
can be met by a careful selection of the choice of law rule. 

Lord Morris likewise emphasised the difference between a void 
marriage, which is never a marriage at all and carries no conse- 
quences, and a voidable marriage, which carries all the consequences 
of a valid marriage until a successful petitioner obtains its 
annulment, which then operates retrospectively to the date of the 
ceremony. 

Lord Hodson argued 1° that in logic the distinction is between 
void marriages and valid marriages, between nullity and divorce. 
There is a marriage or there is not a marriage. The difference 


15 Nobody took the point that the marriage in Simonin v. Mallac,was voidable 
under French law, but since the court In Stmonin v. Mallac proceeded as if 
"annulment of a void marnage was igre Prac es the point was not vital. 

16 [1962] 2 W.L.R. 888 at pp. 401-402; [1962] 1 All E.R. 844 at p. 356. 

17 It is not e to see why & party to a voidable marriage should be affixed 
with her husband's domicile, If the marnage 1s annulled the court declares 
it has never been a marriage. Why should she have acquired her husband's 
domicile. by virtue of this ''no-marnage'’? Surely a better rule would be 
that a e only acquires her husband's domicile upon a valid marriage. 
Jurisdiction could then be assumed over voidable marriages on the basis of 
the wife's pre-marital domicile which she will possess if the marriage 1s not 
valid. If the court finds the marriage 1s not voidable and she has her 
husband's domicle, nothing is lost, since no decree will be pronounced. This 
argument did not appeal to the Court of Appeal in De Reneville v. De 
Reneville [1948] P. 100. who decided that the woman acquires her husband's 
domicile upon a voidable marriage; of. Hutter v. Hutter [1044] P. 95 at 


108. 

18 es, ¢.g., Ramsay-Farrfaw v. Ramsay-Fatrfax [1956] P. 115; approved by 
Lord Morris ineRoss Smith v. Ross Smith [1962] 2, W.L.R. 888 at p. 411;0 
[1962] 1 All E.R. 844 at p» 868. 

19 [1962] 2 W.L.R. 888 at p. 422; [1962] 1 All E.R. 344 at p. 871 gt req. 
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between void and voidable marriages springs from a distinction 
made by the courts between marriages the invalidity of which 
could only be proved by a sentence of the ecclesiastical courts, and 
others. The former were called ‘‘ voidable.’’ Their validity could 
only be contested by the parties in their own lifetimes and therefore 
in the eyes of the court these marriages were necessarily treated as 
valid until the parties raised the issue. After the death of one of 
the parties the question of the invalidity of a voidable marriage 
could not be raised. 

Consanguinity and affinity rendered a marriage voidable until 
1885. After 1885 only impotence and possibly absence of consent 
rendered marriages voidable until in 1987 statute added four more 
grounds. Unfortunately one of these grounds—wilful refusal to 
consummate—arises after celebration of the marriage and is more 
logically a ground for divorce as the Royal Commission on Marriage 
and Divorce recognised and recommended.?? The other grounds, 
like those that render marriages void and unlike any of the grounds 
for divorce, are present at the time of celebration. 

The ecclesiastical courts made no distinction between void and 
voidable marriages and it is noticeable that the majority in Ross 
Smith v. Ross Smith who argued from the ecclesiastical courts’ 
practice that Simonin v. Mallac was an anomalous innovation made 
little reference to the practice of those courts in refusing to distin- 
guish void and voidable marriages. As Lord Merriman points out 7 
the difference is really on the question of who can raise the issue. 
This distinction was well recognised by Lord Penzance in 1868.7* 
Apart from this all nullity decrees are in the same form and to the 
effect that the marriage has always been void. 

Because only the parties to a voidable marriage can contest its 
validity a subsequent marriage by one of them is bigamous,™ 
but upon the first marriage being annulled the second is auto- 
matically validated.** Logically it should be said that it always 
has been valid, but in the eyes of the rest of the world the first 
marriage ig valid until its invglidity is established by a successful 
petition for its annulment. Had the first marriage been void, whe 
point would be taken by the court without the parties to it seeking 
its annulment, so the second marriage would be held valid without 
the first being annulled. 

It is easy to take the proposition that a voidable marriage is an 
existing marriage in the eyes of the court until annulled, and argue 
that annulment of a voidable marriage changes status in the same 
way as a divorce decree. This is the Inverclyde “ heresy.” In 
that case % Bateson J. assimilated divorce and the annulment of 


20 Cmd. 9678, paras. 88, 89 and 288. 
21 [1962] 2 W.L.R. 888 at p. 428 at aeq.; [1962] 1 All E.R. 344 at p. 376 et teg: 


22 A. v. B. (1868) L.R. 1 Ë. & D. 559 at 
+28 H. v. C. (1865) 1 Swed Tr. 605 ee sib; Re “Eaves [1940 Ch. 109 at p. 119. 
24 Newbould v. Att.-Gen. [1931] P. 7 Mason ¥. Mason [1944] N.Ir. 


25 Invefclyge v. Inverclyde [1981] P. 29. 
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voidable marriages and determined the court’s jurisdiction over 
voidable marriages by analogy with its divorce jurisdiction. His 
decision was disapproved by the Court of Appeal in Ramsay- 
Fairfax v. Ramsay-Fairfaw,** but is now given some silent approval 
by the majority in Ross Smith v. Ross Smith. 

Voidable marriages in logic belong with void marriages.?” As 
a social reality it may be easier to think of them along with valid 
marriages. The parties are effectively bound to each other unless 
they obtain a decree, and perhaps the wording of this decree is not 
decisive. The Royal Commission on Marriage and Divorce sug- 
gested that English courts should assume jurisdiction to annul 
voidable marriages, not on the same grounds on which they would 
have jurisdiction over void marriages, but on the same basis as 
divorce jurisdiction.** Ross Smith v. Ross Smith is a move in this 
direction. Does it effect the decision in Ramsay-Fairjam v. 
Ramsay-Fairfaw? It will be remembered that there the Court of 
Appeal assumed jurisdiction on the basis of residence of both parties 
and overruled Inverclyde v. Inverclyde. If nullity decrees of 
voidable marriage are so different from those granted regarding void 
marriages, is Ramsay-Fairfaw v. Ramsay-Fairfax sound? Lord 
Morris saw no reason to doubt it in Ross Smith v. Ross Smith »° 
and its principle remains binding on the Court of Appeal, though 
its reasoning that there is no distinction between void and voidable 
marriages ig now untenable. 

Finally reference must be made to the argument that by lightly 
assuming jurisdiction over voidable marriages we would become 
the “ Nevada ” of nullity decrees. In the immediate case jurisdic- 
tion would only have been taken over marriages celebrated in 
England. It must be remembered that the parties usually give 
very careful consideration to the place of celebration of the 
marriage and choose a forum either because of its close personal 
connections, as with the most common choice of the wife’s home, 
or because they seek the advantages offered by its law. Commercial 
contracts are often made in a purely fortuitous locus contractus, 
marriages are not. The court of the forum can justifidbly assume 
jurisdiction on matters of validity of the marriage whether 
involving problems of voidness or voidability. On the other hand, 
it is not concerned with what goes on in the matrimonial home and 
should never assume divorce jurisdiction. Even if we extended our 
nullity jurisdiction to cover any marriage provided only that the 
petitioner was resident in England it should be remembered that 


a6 age P. 116 at p. 182. 

2t Bee Newark (1944) 8 M.L.R. 203 for a scholarly discussion. 

28 Cmd. 9678, Appendix IV, Part 1, section 5. 

29 [1962] 2 W.L.R. 888 at p. 411; [1962] 1 AU B.R. 344 at p. 868. Lord 
Cohen and Lord Guest also seam to accept the assumption of jurisdiction in 

ehat case: [1962] 2 W.L.R. 888 at pP- 406 and 438; [1982] 1 All E.R. 344 at 
pp. 359-860 and 884. Together with Lord Hodson and Lord Merriman thig, 
represents & majority expregsly preserving the authofity of the decision, if not 
the reasoning, in Ramsay-Fairfaaz v. Ramsay-Fairfac. 7 > 
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Nevada is a home for lost causes not so much for its wide jurisdic- 
tion (essential though this is) but because of its wide grounds for 
divorce. English courts would not become the nullity brokers of the 
world provided our choice of law rules could be intelligently chosen. 


J. A. ANDREWS. 


Can A PERSON GRANT a LEASE TO HIMSELF? 


THe recent ‘case of Rye v. Ryet raises interesting points of 
interpretation of the Law of Property Act, 1925. 

Arthur Rye and his brother were in partnership as solicitors in 
a firm which had existed for well over 100 years. As tenants in 
common they also owned the freehold of 11, Golden Square, 
London. In 1942, the brothers decided to move their firm into 11, 
Golden Square and paid £500 per year as rent and they also paid 
Schedule A on the property. 

In 1948, Arthur Rye’s brother died and the freehold of the 
property was registered in the names of Arthur Rye, his nephew 
Ralph Rye as executor of the deceased brother, and another. Ralph 
Rye was taken into the solicitors’ firm as a salaried partner and he 
occupied a room on the first floor of 11, Golden Square. Subse- 
quently this partnership was dissolved and Arthur Rye sought to 
eject his nephew from this first-floor room. 

The legal question at issue was whether in 1942 Arthur Rye 
and his brother as the freeholders had been able to convey to 
themselves as partners a tenancy of 11, Golden Square. If they 
could, then, because this tenancy had never been terminated, Ralph 
the nephew would have been a stranger to that tenancy and could 
have been ejected by Arthur Rye. If, on the other hand, there 
had been no tenancy, then both Arthur Rye and the nephew 
together owned the freehold as tenants in common and neither had 
the right to eject the other. 

Buckley J. held at first instance that in 1942 the brothers could 
in law have conveyed to themselves and he found in fact that they 
had. On appeal, the Court of Appeal held that the brothers could 
in law have conveyed to themselves but that on the facts they had 
not done so. On a further appeal to the House of Lords, their 
Lordships held that, in law, there could not be a lease from the 
brothers to themselves, but that if such a lease could have been 
possible, they tended to agree with Buckley J. that such a lease 
would have been created. 

The legal position is well set out in the judgment of Lord 
MacDermott: . 

“ Subsection (8) of section 72 of the Act of 1925 says that: 
‘ After the commencement of this Act a person may convey 
land to or vest land in himself.’ Subsection (4) provides thag: 
. ‘Two or more persons . . . may convey . .«. any property 


1 [19624 2 WLR. 361 (H.L.); 1 All E.R. 146. 
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vested in them to any one or more of themselves... .’ ‘ The 
language of these subsections raises a preliminary question. 
On their proper construction, have the powers they confer to 
be exercised by means of some written instrument or may a 
person ‘ convey ’ thereunder by word of mouth only? The 
answer to this must be found in the meaning of ‘ conveyance.’ 
My Lords, section 205 (1) commences by saying: ‘ In this Act 
unless the context otherwise requires, the following expressions 
have the meanings hereby assigned to them respectively. .. .’ 
Then, in paragraph (ii) the meaning assigned to ‘ conveyance ° 
is set out in these terms: ‘ ** Conveyance ” includes a mort- 
gage, charge, lease, assent, vesting declaration, vesting 

trument, disclaimer, release and every other assurance of 
property or of an interest therein by any instrument except 
awill....’” 


. Buckley J. held that in section 205 the words ‘‘ by any instru- 
ment ” only qualified the preceding words ‘‘ every other assurance 
of property or of an interest therein ” and held therefore that they 
did not qualify the word lease so that a lease did not need to be 
in writing to be a conveyance. He further held that under section 
72 (8) a person since 1925 could convey to himself and therefore 
that a lease of 11, Golden Square had validly been created in 1942. 

The Court of Appeal when considering section 205 held that in 
order for a lease to be a conveyance it must be in writing, unless the 
context otherwise required, and held that section 72 (8) was one of 
the occasions when the context did otherwise require. Therefore 
they held that one can orally convey a lease to oneself, but on the 
facts they found that in 1942 no lease had been conveyed from 
the brothers to themselves. 

In the House of Lords, their Lordships differed from Buckley J. 
and held that in section 205 the words “* by any instrument ?” con- 
noted a document and therefore that an oral tenancy would not be 
a lease within the definition and would therefore not be a convey- 
ance for the purpose of section 72. Further it was held that it is 
impossible for a person to convey land to himself. e As it was 
phrased by Lord Denning: 


“ I have come to the clear opinion that even under the 
1925 Act, a person cannot grant a tenancy to himself: for the 
simple reason that every tenancy is based upon an agreement 
between two persons and contains covenants expressed or 
implied by the one person with the other. Now, if a man 
cannot agree with himself and cannot covenant with himself, 
I do not see how he can grant a tenancy to himself. Is the 
tenancy to be good and the covenants bad? I do not think so. 
Hut one transaction cannot be split up in that way. A tenancy 
must stand or fall with the agreement upon which it is founded 
and with the covenants contained in it: and as they fall, so 

œ does the tenancy. And what about notice to quit? If A 
grants a tenancy to himself A, can he mutter a notice to quif 
to himself and expedt the law to take any notice of it? Or, 

e 
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if A and B grant a yearly tenancy to themselves A and B, can 
there be a notice to quit unless both agree? Of course not. 
So that instead of a yearly tenancy, it becomes a lifelong 
tenancy determinable only by the agreement of both, which 
is absurd. The truth is that they cannot grant a tenancy to 
themselves.” 


The effect of section 72 (4) when it declared “ two or more 
persons may convey... any property vested in them to one or 
more of therhselves °? was, as Viscount Simonds phrased it, that 

* where property is vested in two persons they may convey it to 
one of themselves and where it is vested in three persons they, may 
convey it to one or two of themselves.” Section 72 (8) which states 
that a person may convey land to himself was held to mean not 
that he could grant a lease to himself, a notion which was regarded 
as being fantastic, but was regarded as having introduced merely, 
a technical change enabling a person owning land in one capacity 
to vest it in himself in another capacity. 

In the simple form of A granting a lease to himself the situation 
is not often likely to occur. The situation however of a company 
for tax purposes conveying land to itself often does occur. Although 
Rye v. Rye was itself only dealing with an oral lease, it appears 
clear that because a person cannot grant a lease to himself it 
matters not whether that lease is oral or in a deed. In order for 
a company to take a lease from itself, therefore, it appears to be 
necessary for the freehold first to be vested in another person jointly 
with the company and then those two landlords can validly grant 
a lease to one of themselves under section 72 (4). 

Finally, if oral leases are not conveyances within the meaning of 
section 205, a new view will have to be taken of the easement cases 
such as Wright v. Macadam? where in the past it has been held 
that privileges and advantages were able to be converted into 
easements on the oral leasing of the quasi-dominant land, provided 
that the oral lease was for less than three years so that under 
section 54 of the Act it was not required to be in writing. It would 
appear now, perhaps, that just as an oral lease is not a conveyanae 
for section 72 of the Act, so also it is not a conveyance for section 
62 either. 

D. G. VALENTINE. 


ADMINISTRATION OF ESTATES AND THE Conriicr or Laws 


Tue facts of In the Estate of Weiss, deceased, were as follows: 
the testatrix had died in Germany in 1945, domiciled in Czecho- 
slovakia; by her will she had appointed her husband, W, who was 
domiciled and resident in Czechoslovakia, as universal heir to all 


949] 2 K.B. 744. ; ; 
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her property wherever situated. In 1951, a district court in Prague 
appointed W administrator of his late wife’s estate, which com- 
prised assets in England worth some £18,500. In 1955, W duly 
empowered by power of attorney one K, a lady resident in Switzer- 
land, to receive any foreign property, particularly property in 
England, belonging to the estate. Later, in 1957, W duly 
appointed an English resident, B, as his attorney to extract an 
English grant of representation in respect of the English assets. 
B obtained a grant in 1958. Later in that year B was asked by 
both W and K to hand over the English assets to K in Switzerland. 
B, who in fact had notice of the power of attorney in favour of K 
and fad ascertained that, by Czech law, K could give him a valid 
discharge on behalf of W, complied with this request—having, of 
course, met or provided for all claims against the estate of which 
he was aware. In October, 1958, K discharged B. In August 
1960, M, a lady resident in West Germany, came forward for the 
first time and claimed to be a beneficiary under the will of the 
deceased; in November, 1961, she applied to the Probate Court for 
the assignment to her of the administration bond which B and an 
insurance company as his surety had executed. The bond included 
the usual requirement that B ‘‘ do well and truly administer the 
estate according to law.” M alleged that B had committed a 
breach of the bond by transferring the assets to K and relied on 
the provisions contained in section 167 (4) of the Supreme Court of 
Judicature (Consolidation) Act, 1925, as amended by the 
Administration of Justice Act, 1928, section 19 (1) and Schedule 1, 
Part I,? and In the Goods of Young.’ Both B and the insurance 
company resisted M’s application. It should also be noted that it 
was debatable whether M’s claim against the estate would be 
recognised by Czech law. 

The solution of the issue depended, therefore, on the simple but 
novel points whether B was justified in transmitting his balance to 
K at the request of W and K and whether K could give B a good 
discharge. Re Achillopoulos * is warrant enough for stating that 
B might justifiably remit his surplus to W in Czechoslovakia as 
the principal administrator, though there is the caveat in Re 
Lorillard * and Re Manifold, deceased,® to the effect that B cannot 
correctly be said to be under a duty so to remit because special 


2 This reads: ‘‘ Where it appears to the satisfaction of the court or a judge 
that the condition of an istration bond has been broken, the court or 
judge may, on an application in that behalf, order that the bond shall be 
assigned to auch person as m ay bə specified ın the order, and the person to 
whom the bond is ordered to be kasiened shall be entitled bye virtue of the 
order to sue thereon in his own name as if it had been originally y given to him 
instead of to the principal probate registrar, and to recover thereon as 
trustee for all persons interested the full amount recoverable in respect of the 
breach of the condition thereof." 

t0(1866) L.R. 1 P. & D. 186. 


4 [1998] Ch. 48% : : 
5 [1922] 2 Ch. 688. 
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circumstances may permit the English court to exercise its discre- 
tion to allow B himself to distribute the balance to the beneficiaries 
entitled. 

None of those cases, however, gives precise guidance as to what 
is the legal position where the principal requires the ancillary 
administrator to remit, not to him in the domicile, but to some 
third party in some third country, as in the present case. 

Scarman J., having considered these cases, held that, as a 
general rule; an English attorney-administrator was justified in 
remitting his balance to his foreign principal once he had paid 
the English debts, other debts of which he had notice, and 
administration expenses and that, in cases not attended by special 
circumstances, distribution was better left to the principal in the 
country of the domicile.” He proceeded to say that he could find 
no invariable rule of law which would forbid B, on the instructions 
of W, from delivering his balance to a third person such as K.° 
Indeed, he held B’s conduct to have been justifiable—and thus 
that there was not even a prima facie case of breach of the bond— 
seeing that B had no grounds for suspecting that any limitations 
existed on W’s power to instruct him to remit to K or that any 
loss to the estate or deprivation of creditors or beneficiaries would 
ensue. B, he added, had not been faced with any claim by M at 
the time of his remission, nor had B notice of any fraud or other 
circumstance suggesting that the transfer to K might cause loss or 
jeopardise M’s possible share in the estate.® 

Finally, his Lordship decided that, even if M had, contrary to 
his opinion, established a prima facie case of breach of the bond, he 
still would not have granted her application. He gave the following 
reasons: (a) she had entirely failed to explain why she had delayed 
the making of her claim for so long; (b) there was no evidence of 
fraud or misconduct on W’s part; (c) there was, further, no 
evidence that she would encounter difficulties in fruitfully pursuing 
her claim under this Czech will before the Czech courts, i.e., the 
courts of the deceased’s last domicile, against W himself, and 
finally (d), “there was nothing to show that the transfer to K had 
in fact damaged the estate or deprived any beneficiary of his 
share.?° 

This decision thus adds a useful rider to Re Achillopoulos U— 
that the court will, in proper circumstances, permit an ancillary 
administrator to remit the balance of the English assets to a third 
party resident outside the country of the deceased’s last domicile 
if the principal administrator so requires him. One need only add 
that this rider seems to be, with respect, an eminently sensible one. 


P. R. H. Wess. 
T peee 2 a L.R. at pp. 857-858. o 
.8 At Pp. ° E 
9 At pp. 358-869. e . 
10 At pp. 859-360. 11 Note 4, above. 
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A Neocuicent Tortreasorn Sim. Takes mIs VICTIM 
48 HE Fmns Hmm 


Tue precedent contest between the Court of Appeal in Re Polemis + 
and the Privy Council decision in The Wagon Mound? has com- 
menced, and the Lord Chief Justice, Lord Parker, has joined forces 
with the Wagon Mound group, subject to an important qualifica- 
tion. It will be remembered that the test of remoteness of damage 
in negligence laid down in Re Polemis is that a person can recover 
for all the direct consequences of a negligent act whether reasonably 
foreseeable or not. The Wagon Mound would only allow recovery 
for those consequences of a negligent act which are reasonably 
foreseeable. 

In Smith v. Leech Brain? the plaintiff’s husband had been 
employed by the defendants and worked close to a tank of molten 
metal used for galvanising articles. Owing to the negligence of the 
defendants in not providing a safe system of work the employee’s 
lip was burnt by splashing molten metal. The burn was the 
promoting agent of cancer, which developed at the site of the burn, 
and from which the plaintiff’s husband died some three years later. 
The cancer developed in tissues which already had a pre-malignant 
condition. But for the burn, cancer might never have developed, 
although there was a strong likelihood that it would have done so 
at some stage in his life. The plaintiff claimed damages in respect 
of her husband’s death under the Fatal Accidents Acts, 1846-1908 
and the Law Reform (Miscellaneous Provisions) Act, 1984. 

It was established that there was a breach of a duty to take 
care, since some damage to the workman was reasonably fore- 
seeable. However, it was claimed by the defendants that since a 
burn to the lip was the only damage which was reasonably foresee- 
able, the development of cancer was too remote. But for the 
Wagon Mound Lord Parker C.J. would clearly have found for the 
plaintiff. How far was the decision in the Wagon Mound relevant 
to this case? The arguments employed on behalf of each party as 
to the present legal weight of Re Polemis and the Wagon Mound 
dre interesting and foreshadow similar arguments in higher courts. 

The defendants, accepting the doctrine of precedent, argued 
that although the court was not strictly bound by the Wagon 
Mound (since it is a decision of the Privy Council with five English 
law lords sitting), the reasoning of Lord Simonds in that case could 
be used to show that several Court of Appeal decisions, and 
especially Re Polemis, were wrongly decided. Thus the rules in 
Young v. Bristol Aeroplane Co.* would be brought into play: Re 


4 [1921] 8 K.B. 580. 

2 [1961] A.C. 888. See Payne, Oia and Remoteneas of Damage in 
Negligence '’ (1962) 25 M.L.R. 

11961] 8 All ae na; ; 98212 W. R. 148, Lord Perker C.J. sitting at first 
instance in Division. 

1 [1944] KEB. Te OA), s ` 
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Polemis should not be followed (a) because Re Polemis is inconsis- 
tent with other decisions of the Court of Appeal and (b) because 
Re Polemis has from time to time in the past been criticised by 
members of the House of Lords.” 

The plaintiff argued first, that Re Polemis was rightly decided; 
secondly, that even if that was not so, the court was completely 
bound by the decision; and thirdly, in any event, the Wagon 
Mound was not relevant to this case. 

Lord Parker C.J. was able to dispose of the case quickly by 
holding that the Wagon Mound had no relevance here. He was 
quite satisfied that the Privy Council did not have the “ thin- 
skull *? cases in mind. ‘* It has always been the law of this cofintry 
that a tortfeasor takes his victim as he finds him .. . the work of 
the courts for years and years has gone on on that basis. There 
is not a day that goes by where some trial judge does not adopt 
that principle.... If the Judicial Committee had any intention of 
making an inroad into that doctrine, I am quite satisfied that they 
would have said so.” Although the language of Lord Simonds in 
the Wagon Mound was wide, Lord Parker was able to show that 
a distinction was intended between damage of a different type to 
the type that was reasonably foreseeable, and more extensive and 
unforeseeable damage of the same type as that which was reason- 
ably foreseeable. In the latter case one could recover for all the 
consequences. The test in this case was not whether the defendants 
could reasonably have foreseen that a burn would cause cancer and 
that he would die; the true test was whether the defendants could 
reasonably foresee the type of injury, i.e., the burn. ‘‘ What, in 
the particular case, is the amount of damage which he suffers as a 
result of that burn depends upon the characteristics and 
constitution of the victim.” 

This decision must be correct, and the swift clarification of the 
actual area of difference between Re Polemis and the Wagon Mound 
is to be welcomed. Lord Parker C.J. was not, however, to be 
deprived of the opportunity of joining in the Polemis-Wagon Mound 
struggle. If case the matter sltould go further, the learned judge 
indicated that, sitting as a trial judge, he would treat himself, in 
the light of the arguments in the Wagon Mound, as able to follow 
other decisions of the Court of Appeal prior to Polemis. A justifica- 
tion for this action would be the desire for uniformity in the 
various sections of the Commonwealth. Also Re Polemis has never 
been accepted in Scotland.’ 

This is not the place to reopen the conflicting arguments on 
remoteness of damage. However, it is respectfully submitted that 
it is adopting a too simple view of precedent to maintain that’ there 


5 Obviously, the criticisms in the House of Lords must be part of the ratio 
decidend:. Of. Read v. Lyons [1947] A.C. 156 (H.L.) and Perry v. Kendrigfs 

[1956] 1 W.L.R. 85 (C.A.) at p. 92, per Parker L.J. ° 

o It is interesting to obferve that it is not so clear that the Polemis rule has 
been rejected in Scotland. See Middleton [1961f Juridical Review 288. 
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are conflicting decisions and choose between them. That course 
might well have been open to the Court of Appeal in Thurogood v. 
Van den Berghs Lid., but once that court listened to and rejected 
the arguments for not following the binding precedent of Re 
Polemis, no future trial judge or Court of Appeal should be able to 
reopen the matter.* To allow this would be to weaken seriously 
the doctrine of precedent. This might be desirable in the House 
of Lords, but all other courts require a fairly rigid precedent 
system. 

The remarks of the learned judge about the Polemis-Wagon 
Mound conflict were obviously obiter. However, it seems fairly 
cleat how the judicial tide is likely to flow. Jf only one could 
know whether all five Law Lords in the Privy Council were 
unanimous ! 

Smith v. Leech Brain is a valuable contribution to the remote- 
“ness of damage problem, since the “ egg-shell skull ” situation 
appears to be firmly reinstated in the law, regardless of the eventual 
outcome of the wider conflict. 

GERALD DWORKIN. 


Rerusine to Hear Wire’s SECOND APPLICATION FOR MAINTENANCE 


In L. v. L. the husband and the wife, who had been separated for 
many years, in 1958 entered into an agreement whereby the 
husband agreed to pay maintenance during their joint lives or for 
the next seven years, whichever was the shorter. In 1955 the 
marriage was dissolved, and in 1957, on the wife’s initiative, it was 
agreed that in consideration of the payment of £660 the wife, in 
full satisfaction of all present and future rights to maintenance, 
would release the husband from the maintenance agreement and 
agree to the dismissal of her claim for maintenance in the 1955 
divorce petition. A consent summons for maintenance was 
accordingly dismissed in 1958. In 1961 the wife took out a fresh 
summons applying for maintenance. 

The Court of Appeal held that before January 1, 1959, an order 
for maintenance could only be made ‘‘ on the decree” and so 
subsequent applications were always dismissed. Although an order 
may now be made “ on the decree or at any time thereafter,’ ? 
the new provision merely enlarges the time for the application and 
does not alter the rule that once an application has been dismissed 
the court has no jurisdiction. Clear and unambiguous words would 
have been expected in order to reverse this rule so as to confer 
new jurisdiction which did not exist before. The fact that the 
court must have regard to *“ any delay in making or proceeding 


7 [1051] 2 K.B. 587. 
Cf. Cross, Precedent in English Law, pp. 184-188 
[i961] 3 W.IaR. 1182 (C.A.), reversing Marshall J [1961] 3 W.L.R. 544; 
[19861] 8 AU B.R. ,20. 

2 Matnmonis! Causes (Propéerty and Maintenance) Act, 10858, s. p (1). 
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with the application *?2 was held to refer to the first application 
only. 

But it is submitted that this reasoning is totally unconvincing. 
Sir Wilfrid Greene M.R. said*: “If the present application had 
been a new application made in the year 1940 in reference to a 
decree of divorce which was made absolute in 1982, it could not, 
in my opinion, be suggested for one moment that the court would 
have had jurisdiction to deal with the application. An order made 
on an applicdtion launched so many years afterwards would not 
have been an order made on a decree of divorce.” Later he said °: 
“, ,. if you are dealing with an application which, if it were a 
new application, would be out of time and beyond the jurisdiétion 
of the court, you must find a peg upon which, so to speak, you can 
hang it, a peg which had been put in place within the jurisdiction 
of the court.” This led to the common practice of making a, 
nominal order in the wife’s favour if the circumstances at the time 
of the application did not merit the making of a substantial order 
but so that an application to vary could be made if necessary in 
appropriate circumstances in the future. There is no pre-1959 case 
deciding that a second application must fail if the first has been 
dismissed; it is clear from Sir Wilfrid Greene M.R.’s judgment that 
it was the time element only which defeated second applications; 
indeed he spoke of “new applications.” The words “ at any 
time ” seem to be as wide as could be. In recommending this 
change in the law the Royal Commission on Marriage and Divorce 
stated °: ‘© In our view, the limitation on the power of the court 
is now unnecessary and, in fact, inconsistent with the complete 
discretion which the court has in other respects.” What greater 
justification is there for the judges to suggest that they have no 
jurisdiction to entertain a second application unless Parliament says 
“ notwithstanding that a previous application has been dismissed *’ 
than that they have jurisdiction unless Parliament says “* provided 
that no previous application has been dismissed °? The wife’s 
right to reanply for maintenance, perhaps in greatly altered circum- 
stances, should not depend on “the technicality of whether her firat 
application was dismissed or whether a purely nominal order was 
made in her favour. 

Other reasons given by the Court of Appeal were that the power 
to vary ante-nuptial and post-nuptial settlements 7 was a ‘f once- 
for-all *? power, and that the power to make orders with respect to 
the custody, maintenance and education of children was a power 
open to review since it is expressly provided that it may be exer- 
cised “‘ froth time to time, either before or by or after the final 


3 Matrimonial Causes (Property and Maintenance) Act, 1958, s. 1 (5). 
4 CE v. Mills [1940] P. 124, 180, following Scott v. Scott [1921] P. 107 


( u Ibid. 188. 
e8 (1966) Cmd, 9878, para 505. 
T MA” Causes yee ‘1 50, ‘a. 25. See Beyyon v. Beynon (1890) 15 P.D. 
Š e 
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decree ”? 8 and that the power to accede to or dismiss a wife’s 
application for maintenance was more akin to the ‘* once-for-all ” 
type of power. But whereas it is reasonable that property rights 
should be finally adjusted, maintenance and the custody of children 
are continuing matters which of necessity must be subject to review 
from time to time to take account of changing circumstances. In 
Bell v. Bell and Hamdi (L. Intervening)? Hewson J. made a 
custody order for the first time in respect of the child of a marriage 
which was dissolved ten years before, the mother having recently 
died. The presence of the words “ from time to time ” in the 
custody section surely cannot make so vital a difference to the 
court’s jurisdiction. 

It is a fundamental proposition that a wife cannot by agreement 
preclude herself from applying to the court for maintenance, since 
„the jurisdiction of the court cannot be ousted by the parties, and 
it is the duty of the court to protect the wife, both in her own 
interest and the interest of the community to ensure that she is 
properly maintained,?® so that she should not require national 
assistance. But if the court sanctions the wife’s agreement to 
abandon her rights, then this principle no longer applies because of 
the interposition of the court in approving the agreement, since the 
court can refuse to sanction any agreement which is not a proper 
one.1? But even conceding that such an order is binding, is this a 
sufficient reason for saying that on principle it ought never to be 
reopened? In L. v. L. the parties were competently advised by 
solicitors and the husband’s solicitor attended at the hearing of the 
summons, which was heard by an experienced registrar who pre- 
sumably did not make the order without satisfying himself that it 
was proper in all the circumstances to do so. But, on the other 
hand, there was no affidavit of means before the registrar, and only 
one party was represented at the hearing; not all the terms of the 
agreement were incorporated into the order. Would it be relevant 
if the registrar had been inexperienced? Davies L.J. said that 
“in the events that have happened it might have been better for 
the wife not to have made the bargain which she plainly did.” #? 

Furthermore, the consent order in effect sanctioned an arrange- 
ment which the court could not have imposed, since there is no 
power to order the payment of a lump sum to the wife during the 
husband’s lifetime; it may only order periodical payments, secured 
or unsecured.1* Despite the attraction to the wife of receiving a 


8 Matrimonial Causes Act, 1950, s. 26 (1). 9 [1961] 1 W.L.R. 1467. 

10 Hyman v. Hyman [1920] A.O. 601 and Bennett v. Bennett {1952] 1 K.B. 
24% (C.A.). 

11 Denning L.J. in Bennett v. Bennett [1952] 1 K.B. 249, 262-268 and Jenkins 
L.J. in Russell v. Russell [1956] P. 288, 295. 12 p. 1194 

18 Matrimonial Causes Act, 1950, s. 19. A former wife may be awarded main- 

e@tenance out of the estate of her deceased former husband wholly or in part 
by way of a mp sum payment if the value of that estate does not exceed 
£5,000 net: Matsimonial, Causes (Property and Maintenance) Act, 1958, 
g. 8 (8). ° 
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lump sum in her hand now rather than periodic sums over the 
years, such an arrangement is inherently unsatisfactory because the 
lump sum may be quickly spent, circumstances may change, and 
the essence of the duty to maintain is to maintain from day to day 
having regard to the circumstances. Even if the courts adopts the 
subterfuge recommended by Sir Wilfrid Greene M.R.™ of simply 
dismissing the application for maintenance upon the payment of 
the lump sum by the husband to the wife instead of directly 
ordering the payment, nevertheless indirectly the court is still 
sanctioning an arrangement of which Parliament plainly does not 
approve. ` 

Tt is submitted that the court ought always to be able to enter- 
tain a second application even after the first has been dismissed. 
It is unlikely that a registrar on a consent summons arising out of 
the first application is going to refuse to accede to the wishes of the, 
parties if the arrangement is prima facie reasonable. The husband 
is glad to make a lump sum composition of his future obligations 
to maintain, and the wife is glad to have a lump sum. £660 sounds 
a lot of money, but even allowing for the fact that the money is 
tax free, an accelerated benefit, and unaffected by the possibility 
of the husband’s death the following day, it will not go far in 
normal circumstances spread over the years. It may be that a wife 
would be faced with a difficult task to persuade the court on the 
merits to make a new order, by proving a relevant change in the 
circumstances of the parties, but it should be open to her to try 
to do 80.5 

ALEC SAMUELS. 


Tue Co-NEGLIGENT SPOUSE 


Ar about the same time as the Law Reform Committee’s Ninth 
Report (Liability in Tort between Husband and Wife) + was pub- 
lished, similar questions were examined in the Israel Supreme 
Court.? The Israel law of torts is largely based on English common 
law and statutes, and no less than twenty English cases were dig- 
cussed. in the decision; and yet the result differs widely from the 


14 Mills v. Mills [1940] P. 124, 184-185 (0.A.). See also Morris L.J. in Hinde 
v. Hinde [1958] 1 All B.R. 171 (0.A.). 

15 For other recent restrictive decisions of the court eee K. v. K. [1961] 1 W.L.R. 
802; [1961] 2 All E.R. 266 (C.A.) in which it was held that the power under 
the Maintenance Agreements Act, 1057, to vary maintenance agreements ‘' by 
reason of a change in the circumstances in the light of which any financial 
arrangemerfts contained in the agreement were made" was exercisable only 
if the change in the circumstances was outside the contemplation or añticipa- 
tion of the parties; and Style v. Style and Keiller [1954] P. 200; [1954] 2 
W.L.R. 806; [1954] 1 All E.R. 422 (C.A.), in which Singleton L.J. doubted 
whether the court has power under the Matrimonial Causes Act, 1950, s. 24, 
to order the payment Ea lump sum in the course of settling the guilty wif®’s 

* property upon the innosent husband and children of the marfiage. 

1 Omnd. 1268 (1961). . . 
a Apeletéin y. Aharoni (1961) 15 P.-D. 682. 


Jory 1962 ; NOTES OF CASES 4'77 


English precedents. Thus the Israel judgment confirms the simple, 
though oft-neglected truth, that it is not enough to copy a foreign 
law, since the basic conditions in different countries never agree. 
Additional interest attaches to the judgment in connection with the 
derivation of the doctrine of unity between husband and wife from 
Genesis ii, 24. 

The facts of the case were simple enough. A married woman 
had been injured in a motor accident by the concurrent negligence 
of her husband and the driver of another car. When she sued the 
latter, he asked (under a rule modelled after Ord. 16A, r. 1) for 
leavg to serve on the husband a third party notice. The District 
Court felt constrained by Drinkwater v. Kimber ? to refuse it. On 
appeal, the Supreme Court reversed, and returned the case to the 
District Court in order to hear the defendant’s application for 

¿directions as to the trial of the question of the husband’s liability 
to contribute to the amount of damages due to his wife. 

That question depends, in Israel as in England, on four legal 
rules. The principle of contribution between several tortfeasors is 
identical in both systems: The first two of those rules: section 6 
of the Law Reform (Married Women and Tortfeasors) Act, 1985, 
and section 1 of the Law Reform (Contributory Negligence) Act, 
1945, which combine to form the basis of the claim of contribution 
between tortfeasors, are reproduced with mere terminological differ- 
ences in section 64 and section 55C respectively of the local Civil 
Wrongs Ordinance, 1944-47. In the English case, one of the 
obstacles to Mr. Kimber’s claim for contribution had been the 
incomplete definition of “ damage’? in a third statutory rule— 
section 4 of the Act of 1945: this mentions only loss of life and 
personal property, and the court refused to extend its meaning to 
damage in the form of an obligation to pay damages to another 
party—even in excess of the defendant’s proportion of fault. In 
Israel, section 2 of the Ordinance gives not a special definition of 
“ damage ” for one particular set of cases, as does section 4 of the 
English Act, but a general definitien for the entire law ‘of torts, and 
that is wide enough to comprise damage to property at large, e.g., 
the damage of an (excessive) obligation to pay damages to another 
party. Thus a minor obstacle to the claim for contribution is 
tTemoved in the local law. 

This does not, however, dispose of the main question which 
flows from the fourth legal rule—the restriction of claims between 
husband and wife. Here the statutory provisions are quite similar. 
In England section 12 of the Married Women’s Property Act, 1882, 
after stating the exception from the common law rule, reverts to it 
with the words: 


. . « but, subject as aforesaid, no husband or wife shall be 
® entitled tq sue the other for a tort. 


° e 
e . 
3 Drinkwater v. Kember [1051] 2 All E.R. 718; [1952] 1 All E.R. TQ. * 
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Section 9 (1) of the local Ordinance provides: 
No action in respect of any civil wrong committed before or 
during the subsistence of a marriage shall be brought by either 
party thereto or any person representing his or her estate 
against the other party thereto or any person representing his 
or her estate. 


Both rules appear to restrict legal proceedings rather than substan- 
tive rights, and thus section 12 was read by the majority in Broom 
v, Morgan *; Hodson L.J. however, while concurring in the result, 
hinted at ‘a substantive disability to sue based on public 
policy,” * and Professor Kahn-Freund, in his analysis of ** Ingon- 
sistencies and Injustices in the Law of Husband and Wife,” ° 
shows that the doctrine of unity between the spouses was never 
abolished in England. 

In Israel, while there was no pronouncement on this question 
before the present case, a strong argument for the construction of 
section 9 (1) as a rule of adjective law could be found in section 
9 (2): 

No party to a marriage shall be liable for any civil wrong 
committed at any time by the other party thereto save under 
the provisions of section 10, 11 or 12 of this Ordinance." 


In the Supreme Court that juxtaposition in the same section of 
“ no action shall be brought . . . against the other party *’ (to the 
marriage) and “‘ no party to a marriage shall be liable ”’ served as 
the thin end of the wedge, to free the local law from the complica- 
tions of the common law of England. If the difference between the 
two subsections was more than a pleasant variation in expressions, 
then subsection (1) had to be construed as a mere rule of procedure, 
compatible with the existence of a (natural) obligation in tort, 
compatible also with an enforceable obligation, where the legal 
proceedings took place between other parties, as in the present case. 

Still, it might be argued that activating the claim of one spouse 
against the other in the hand of a stranger would lead to a circum- 
vention of the restriction altogether. Thus the question would be; 
how seriously did the legislator take the restriction? It is probably 
for this reason that the court did not content itself with arguments 
of language, but proceeded to examine the issue itself. 

In spite of the usual formula (in section 2) that the Civil Wrongs 
Ordinance ‘‘ shall be interpreted in accordance with the principles 
of legal interpretation obtaining in England,” the court now 
considered the question of unity between spouses under the aspect 
of the law of the land.* Sussman J. pronounced that “‘ the idea of 

4 [1958] 1 Q.B. 507; [1958] 1 All E.R. 849. 

5 Ibid. at p. 611 (below), p. 856B, rerpectively 

6 (1952) 15 M.L.R. 188 at 141 et eeg 

T as. 10-12 deal with cases ne joint and vicarious liability in general, apart fram 
* relations between spouses. 


8 A l al basis for this deviation may be found im the fundamental provision of 
pew of the State of Israel, s. 11 of the Law and Administration 
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unity between husband and wife, was never part of the local law.” 
Indeed it was unknown to the Mejelle (the Ottoman Civil Code) and 
not introduced until the Civil Wrongs Ordinance became law in 
1947, exactly ten months before the end of the Mandate. 

But what about Jewish law? Cohn J., in his concurrent judg- 
ment, adds that the doctrine of unity was never part of it either. 
Of course there were many interpretations of Genesis ii, 24— 
ethical, psychological, literary explanations; but never was that 
verse understood as a rule of law or as the basis for a legal 
doctrine. This is, according to Cohn J.: 


e but one of several instances where the interpretation of the 
Scriptures by Christian judges in England does not conform to 
the interpretation of the same passage in the Hebrew 
tradition.” 


* And not by the English judges alone. The infusion of a legal 
content into the very same passage of Genesis marks one of the 
earliest and most pronounced deviations from Jewish law—the 
proclamation of the indissolubility of the Christian marriage in the 
New Testament.® But while in the question of divorce the 
Christian doctrine became the common source of laws all over 
Europe till its reversal by the Reformation, the denial of protection 
of one spouse against torts of the other is a purely English rule. In 
one judgment 1° hints at Genesis ii, 24 are traced back to Bracton; 
but Pollock and Maitland © warn “‘ against the common belief that 
the ruling principle is that which sees a ‘ unity of persons ’ between 
husband and wife,” even though “ it has the warrant of holy writ.” 


E. Livnex. 


COMPENSATION FOR Loss or HUMANITY 


Ir is interesting that there should be two recent Court of Appeal 
decisions dealing with the question of what is the correct measure 
of damages where the plaintiff is reduced to a living death as a 
result of an accident. In Oliver*v. Ashman + the plaintif was a 
baby who became an imbecile as a result of the accident. In Wise 
v. Kaye ? a young woman of twenty never recovered consciousness 
after the accident and was fed by a tube for three and a half years. 
She died soon after the Court of Appeal decision. Finnemore J. 
awarded the plaintiff the following damages: (1) £879 8s. 11d. loss 
of earnings; (2) £2,000 general damages for loss of probable future 


Ordinance, 1048, that the prior law shall remain in force ‘‘». . subject 
gush modifications as may result from the esteblishment of the State..." 

® Bt. Matthew xix, 5-6; St. Mark x, 8. 

10 Gottliffe v. Edelstone [1980] 2 K.B. 878, 383. 

11 History of English Law (2nd ed.), Vol. IT, pp. 406-406, (The passage quoted 

ein the text refers to acts of a married woman in general—contracta, actions— 
and not specially to torts between husband and wife.) « 

1 [1961] 8 W.L.R. 669, diacyssed above, p. 108. 

2 [1962] 2 W.L.R. 96. . 
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earnings; (8) £400 for loss of expectation of life; and (4) £15,000 
general damages. Heads (1) and (8) were not disputed on appeal. 
The main controversy centred on head (4). 

On this point there were conflicting views in the Court of 
Appeal. Sellers and Upjohn L.JJ. took the view that, even though 
there was here no pain and suffering or knowledge of what had 
been lost, the physical injury itself must be compensated. This 
must be assessed objectively according to the extent and gravity of 
the injury. It is the restriction of the activities of the person 
injured that matters. But this is as far as the court will go in 
looking at the peculiar circumstances of the individual. It will not 
investigate the inner life or happiness or unhappiness occasidned 
by the injury. 

Diplock L.J. on the other hand thought that loss of happiness 
was the key to the assessment of damages in personal injury cases. | 
That was the only ground on which a distinctiom could be made 
between one plaintiff and another or one injury and another. 
Physical injury is not a loss in itself except so far as it causes loss 
of happiness. The assessment must be made subjectively. 

Which of these views is correct or are there any principles for 
the assessment of damages against which these divergent views can 
be measured? The basic principle for the assessment of damages 
is that they are intended to compensate the victim, i.e., that they 
should as far as possible put the plaintiff back in the position in 
which he was before the tort was committed. This is comparatively 
simple where property has been damaged but impossible where 
personal injuries have been sustained. Nevertheless the courts do 
the impossible because it is thought that money can do something, 
even though only very imperfectly, to salve the wound. As 
Diplock L.J. put it in a judgment which goes deeper than any 
previous judgment into the philosophical roots of the principles to 
be applied in the assessment of damages *: 

** So long as pecuniary damages are the only remedy the courts 
can give for loss of happiness we must assume that they are 
in some respects commensurate or that the possession of morg 
money makes a man happier—an assumption on which the 
acquisitive habits of the human race under a money-economy 
are based.’’ 


If this analysis is correct ‘then it follows that in personal injury 
cases damages lose their meaning where the plaintiff is beyond the 
reach of compensation,* where he is a piece of living protoplasm as 
in this case or an imbecile as in Oliver v. Ashman or as in the 
Australian cases.” Unless there is need as in Oliver v. Ashman the 
damages cannot be of any benefit to the plaintiff, they can only 

i meani where: the’a der head a (2) as thi 
4 Except whe © i i thiggi 
e part Ri the prepares of, the p iati > ea ee 


. 

5 McGrath Trailer and Equipment Pty., Ltd. $ Smith [1956] V.L.R. 788; 
Hayman v. Pike (1958) 5.Aust.Seasions Rep. 72. 
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benefit the next-of-kin. Though it is irrelevant what a plaintiff 
does with the damages awarded to him it should not be irrelevant 
that he is not capable of doing anything with them.® It is surely 
not the policy of the law to give a windfall to the next-of-kin where 
insurance spreads the load of damages and thus increases the 
general cost of services to the community." 

If this approach is adopted it is unnecessary to choose between 
the views of Diplock L.J. and Sellers and Upjohn L.JJ. But it is 
submitted that neither view contains the whole truth. The extent 
and gravity of the injury is not the only criterion for the assessment 
of damages for personal injuries. The person who dies as a result 
of an accident suffers the greatest loss but he is beyond the reach 
of compensation and the damages are reduced to the conventional 
figure laid down in Benham v. Gambling.® As Diplock L.J. said °? 
this measure of damages is most closely analogous to the present.” 
Sellers L.J. refused to treat the plaintiff as if she were dead, “ I 
am not apprised of any branch of our law which permits a person 
who is known or believed to be alive to be treated as if he or she 
were dead.” 1> This is not surprising in view of the rarity of such 
cases. 

On the other hand Diplock L.J. seems to set the courts an 
impossible task by asking them to assess loss of happiness subjec- 
tively. As Sellers L.J. said *: 


<‘ If this were to be so held then the inquiry into damages 
would become, I fear, an investigation of the inner feelings and 
outward manifestations of conduct of and affecting a claimant 
such as were being raised before Benham v. Gambling, and 
which inquiries were found invidious, and undesirable and as a 
matter of proof well-nigh unattainable, and which the House of 
Lords decision to the great relief of the judges substantially 
negatived and in practice, I think, almost entirely removed,” 


But a consideration which the courts must take into account is the 
anguish of knowing what has been lost. Sellers ° and Upjohn 
L.JJ."4 regarded this as falling unger the head of paineand suffering 
whilst Diplock L.J.1° treated it as “a major causative factor in 


8 In Oliver v. Ashman Lord Parker C.J. af first instance ([1961] 1 Q.B. 887, 
344) and Holroyd Pearce L.J. ın the C.A. ([1961] 8 W.L.R. 669, 675) 
disagreed with this view. Contra Willmer L.J. ({1961] 3 W.L.R. 669, 687) 
and Pearson L.J. at Pp. 691, 692. In Wise v. Kaye, Sellers L.J. (at p. 107), 
Upjohn L.J. (at p. 110) and Dies: L.J. (at p. 121) agreed with Lord 
Parker O.J. and Holroyd Pearce L.J. 

1 Bee Diplock LJ. at pp. 120, 121. 

8 [1041] A.C. 157. 9 At p. 124. 

10 Upjohn L.J., after referring to the truism that it is cheaper*to kill than to 
mám continued (at p. 111) ‘But ıt would, I think, be a very great slur upon 
the law, if the complete doctrine is that it is cheapest to kill but if you 
cannot lall then reduce damages by injuring him so severely that it is most 


improbable that he can personally use the damages. This ressoning is 
@ surely false as the intentional wrongdoer would be dealt with by the criminal 
law. s . 11 At p. 10. 
12 At p. 108. : ° 18 At p. 102. 
14 At p. 111, ol At p. 119, 
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the unhappiness resulting from a disabling. injury.” This factor 
was wholly absent in this case. 

Applying the principles discussed above to the facts of this case 
it is submitted that the correct figure to award under the heading 
of general damages is nil. Damages should not be awarded when 
they cannot compensate and the majority were wrong to regard 
physical injury as meriting compensation per se. On the other 
hand, it is submitted, that Diplock L.J. went astray in awarding 
£1,600 for los’ of happiness during life by analogy and in addition 
to the £1,000 which he considered to be the correct amount for loss 
of expectation of life. ; 

“ This particular head of claim may not have been anticipated 
when the Act ** was passed but it had far-reaching effects 
which are perhaps generally regarded as unnecessary and on 
the whole undesirable.” 17 


This seems a correct assessment of damages for loss of expectation 
of life 18 which compensates the next-of-kin for a loss which the 
deceased has suffered. Though this head cannot now be eliminated 
it has been reduced in Benham v. Gambling to a purely arbitrary 
sum which is not a genuine estimate of loss of happiness. It should 
not therefore be extended to found a claim for loss of happiness 
during the life-time of the plaintiff. For similar reasons it should 
not be increased in amount over the conventional figure of £400 to 
keep pace with the depreciation in the currency as Diplock L.J. 
would have liked to do.?® 

As regards damages under head (2) for loss of future earnings 
Finnemore J.’s decision was given before Oliver v. Ashman decided 
that damages could not be awarded for the years by which life had 
been shortened. All three Lord Justices agreed that the damages 
under this head should be reduced to £1,600. Nevertheless 
Sellers L.J. had doubts about Oliver v. Ashman and thought that 
most claims under this head failed merely because they were too 
speculative.?? He regarded Benham v. Gambling, Rose v. Ford * 
and Flint w Lovell”? as no authority on this point.?! It is 
submitted that Oliver v. Ashman was rightly decided on thig 
question.** 

The death of the plaintiff soon after the judgment in the Court 
of Appeal highlights the difficult position of English courts which can 
only award one lump sum once and for all to which Willmer L.J. 
drew attention in Oliver v. Ashman.** An interim award which 


16 Law Reform (Miscellaneous Provisions) Act, 1984. 
17 Sellers L.J.eat p. 101. 
18 See Professor Kahn-Freund (1941) 5 M.L.R. 81. . 
19 At p. 128. 
20 At p. 100. 
21 1987] A.C. 826. 
22 [1935] 1 K.B. 854. ð 
24 This was also argued by Jolowicz [1961] C.L.J. 174. . 
24 Bee above, p. 109. r ` 
2s [1961] & W.L.R. 669, 688. 
Ld 
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could be adjusted in the light of the future would have taken some 
of the speculation out of this case. Leave to appeal to the House 
of Lords has been granted. It will be interesting to see whether 
the House of Lords, presented with the fait accompli of the death 
of the plaintiff, will find a way round treating a deceased plaintiff 
like a living one. 

G. Ganz. 


More SUCCESSFUL ATTEMPTS 


THe question raised in Rogers v. Arnott * of the status in criminal 

lawe of an attempt which proves on investigation to have been 

successful has received further attention in two recent decisions. 

The first is Males,* before the English Court of Criminal Appeal, and 

the second is Welker,* before the Victorian Full Court. Both were 
* housebreaking cases. 

Males had been convicted on indictment of attempted house- 
breaking. The evidence showed that he had committed the full 
offence of housebreaking. He appealed to the Court of Criminal 
Appeal on the ground that in the circumstances he could not 
properly be convicted of the attempt. The appeal was dismissed on 
the ground that the case came exactly within section 12 of the 
Criminal Procedure Act, 1851, which says that a person charged 
with a misdemeanour is not entitled to be acquitted thereof merely 
because the facts proved disclose the commission of a felony. Since 
attempted housebreaking is a misdemeanour and housebreaking is 
a felony, the conclusion reached by the Court of Criminal Appeal 
was almost inevitable. 

The object of the appeal, apart from relieving Mr. Males of 
three years’ probation, appears to have been to test the present 
strength of the old doctrine that a misdemeanour merged into a 
completed felony constituted by the same facts. It was possible 
to argue that the doctrine of merger was not necessarily abolished 
by section 12 because that section was aimed only at cases where 
there would have been no mergef in any event, the tacts proving 
the misdemeanour charged being distinct from further facts emerg- 
ing in evidence which proved the commission of a felony also. If 
section 12 had only this limited effect, the appeal in Males would 
have succeeded, but fortunately the Court of Criminal Appeal 
declined the invitation to complicate still further our distinctly 
unrealistic law of attempts and decided that the difficulties caused 
by the law of merger in attempt cases were precisely the mischief 
aimed at by section 12. ° 


1 [1960] 2 Q.B. 244; [1960] 2 All E.R. 417. This case is discussed by the 
present writer ın a note, “The Successful Attempt ™ (1961) 24 M.L.R. 166, 
@ £d by Professor J. C. Smth in an article, “Success and Failure in 
Criminal Attempts '' [1961] Crim.L.R. 486. A knpwledge of this backgrougd 


is assumed in the, present, note. 
2 [1061] 3 W.L.R. 1297. 3 [1062} V.R. 244. 
e 
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Males is therefore in line with the inference to be drawn from the 
earlier decision in Garland* that the doctrine of merger has not 
been part of the law of England since 1851.° Otherwise the case is of 
little consequence. It throws no light on any of the other interesting 
questions suggested by Rogers v. Arnott and includes no significant 
comment on that decision. In particular, it remains uncertain 
whether section 12 applies to summary trial,’ 

Welker is a good deal more interesting and controversial and 
shows among bother things that there may still be scope for the law 
of merger. The circumstances under which it came before the Full 
Court were in keeping with the best traditions of this whimsical branch 
of the law. Welker had been charged with the statutory felon} of 
housebreaking with intent to steal.” He was acquitted of house- 
breaking but convicted of the misdemeanour of attempted house- 
breaking. The defence was alibi but the verdict of attempt showed | 
that the jury rejected this story. The curiosity in the case is that 
a verdict of guilty of the felony charged would certainly have been 
returned had the trial judge not mistakenly directed the jury that 
in law the case proved by the prosecution could not amount to 
housebreaking because there was no evidence of a sufficient entry 
after the breaking.* By the time the case came up on appeal the 
trial judge had reported to the Full Court that in the light of 
authority ° his direction had clearly been wrong, a view with which 
the Full Court agreed. The questions therefore arose, first, whether 
under these circumstances the verdict of attempt could be sustained; 
and secondly, if not, what was the proper course to take. 

By a majority of two to one ™ the Full Court decided “ that the 
application for leave to appeal should be granted and there should be 
substituted for the verdict of guilty of attempted housebreaking 
with intent to steal a verdict of guilty of housebreaking with 
intent to steal.” | This did not call for an increased sentence.” 
The dissentient, Sholl J., held that the proper course was to dismiss 
the application on the ground that no substantial miscarriage of 
justice had oçcured.™ The obvious common sense of this conclusion 

4 [1910] 1 K.B. 154. On this sea (1961) 24 M.L.R. 167-168. . 

5 Professor Smith, op. cit., pp. 489-440, cites other oases since Garland which 
also imply that merger ıs no longer part of the law. 

6 The view of the present writer, expressed in the note referred to above, is 
that ıt does apply. Professor Smith, op. cit., p. 441, disagrees and confines 
the whole Act to trials on indictment. In formimg a view on the question it 
should be borne in mind that not all summary trials are of summary offences. 

7 Orrmes Act, 1958 (Vic.), B. 185. 

8 The aconsed had inserted his hand through a window for the purpose, not of 
stealing at that stage, but of completing the process of breaking in by opening 
the window „further after knocking & hole m it. 

8 piney oS) Russ. & Ry. 841; Rust (1828) 1 Mood.0.0. 183; O'Brien (1850) 

x . 
10 Lowe and Adam JJ., in 9 joint judgment, Sholl J, dissenting. 

1 eat V.R., 244, 248. ə majority acted under Crimes Act, 1958 (Vic.), 
s. 569 (2), which is in the same terme as Criminal Appeal Act, 1907 (Engi, 

4E 5 (2). 12 Welker was sentenced to six monthg’ imprisonment. 

1! Crimes Act, 1958 (Vic.), s. 568 (1), proviso, which 18 in the same terms as the 
Omminal Appeal Act, 1907 (Eng.), s. 4 (1), proviso. 
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commends itself, but in defence of the majority view it can be said 
that, since a procedurally impeccable course would have been to 
order a new trial.’ and since a new trial would inevitably have 
led to a verdict of guilty of the completed felony, there was no harm 
in recognising realities and substituting that verdict at once. 

The real difficulty raised by the course taken by the majority 
was that it substituted a verdict of guilty for an acquittal by a 
jury. The English Court of Criminal Appeal has held in unambigu- 
oug terms that legislation empowering the substitution by an appeal 
court of a verdict of guilty of one offence for guilty of some other 
offence, should not be construed as empowering the court to override 
an express verdict of not guilty.” The Victorian Full Court has now 
departed from that principle where the only reason for the acquittal 
was misdirection by the trial judge. 

The interest of the case from the successful attempt point of view 

“lies in the unanimous opinion of the court that in strict law the 
attempt verdict could not be sustained. The Victorian equivalents 
of sections 9 and 12 of the English Criminal Procedure Act, 1851, 
are sections 421 and 422 respectively of the Crimes Act, 1958. It 
was clear that unless either or both of these sections applied to the 
case, the attempt verdict would founder on the common law of 
merger, for the misdemeanour of attempted housebreaking with 
intent would have merged into the completed felony of house- 
breaking with intent and disappeared for legal purposes. The Crown 
therefore tried to sustain the verdict under the statute. 

As to section 422, the court had no difficulty in holding that on 
its very face it could not be relevant, for it referred to the trial of 
a person for misdemeanour and envisaged the proof of facts showing 
felony; whereas the instant case was a trial for felony in which the 
problem was the supposed proof only of misdemeanour. This was 
the opposite eventuality from the one contemplated by section 422, 
This reasoning is equally applicable to the English section 12. 

The next question is whether the reasons given for also rejecting 
section 421 as irrelevant would similarly apply to section 9 of the 
English statute. The material word? of section 421 are the following : 


“ Where on the trial of any person for any felony or mis- 
demeanour the jury are not satisfied that he is guilty thereof 
but are satisfied that he is guilty of an attempt to commit the 
same they may acquit him of the offence charged and find him 
guilty of such attempt;”’ 


The Full Court held 1° that this section applied only where the jury 
were not satisfied of the facts necessary to establish the guilt of the 
accused, and therefore had no application to a case such as Welker 


14 Grimes Act, 1958 (Vic.), s. 568 (2). In Melvin [1053] 1 Q.B. 481, , Lord 
Goddard observed that the English Court of Oriminal Appeal had. iona 
%s existence ‘‘ tted that ıt had not got’’ power to order a new trial. 

15 Meloin [1059] Pr TAB. 481, approving Evans (1916) 12 Cr.App.R. 8. \ 

16 [1962] V.R. 244 . 
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where they were clearly satisfied as to the facts proving felony and 
brought in a verdict of not guilty only because of misdirection on 
the law. There is much to be said for this conclusion as an interpre- 
tation of the policy of the statute, but the question arises whether it 
is open on the rather different wording of section 9 of the Criminal 
Procedure Act, 1851. 
The Material words of section 9 are the following : 
“Tf on the trial of any person charged with any felony or 
misdemeanour it shall appear to the jury upon the evidence 
that the defendant did not complete the offence charged, but 


that he was guilty only of an attempt to commit the same.. 2 ; 
etc. 


Here the requirement is not that the jury be “ satisfied? but that 
the attempt appear to them “fon the evidence’. It is submitted 
that the reasoning of the Victorian court is even more cogently 
applicable to the English wording than to its own statute. It can 
hardly be said that a direction on the law, whether right or wrong, 
appeared to the jury on the evidence. The reference is exclusively 
to facts. 

Welker, therefore, not only gives the doctrine of merger a new 
lease of life, but also presents the legal world with a mixed bag of 
precedents on legislation which in substance is common form in both 
England and Australia. If the material facts should recur, it would 

, provide a useful source of inspiration for both prosecution and 
defence, not to mention the court. 
Conin Howarp. 


REVIEWS 


Lire, Deara anb THE Law. By Norman St. Joun-Stevas. 
[London i Eyre & Spottiswoode. 1961. 875 pp. (with index). 
85s. net. 


Uxor this somewhat bizarre title Dr. St. John-Stevas puts before the 
public a number of essays upon such subjects as birth control, artificial 
insemination (human of course), sterilisation (ditto), homosexuality, 
euthenasia and suicide. 

The author needs no introduction to readers of this review to which he 
has been a valued contributor for a number of years. These essays are 
marked by the lucidity of style, accuracy of scholarship and freshness of 
thought to which we have been accustomed, and one is glad of the opportunity 
to study his work on the rather more ambitious scale which these essays 
enable him to develop. 

To return to the title for a moment it seems to me unfortunate that 
something more adequately descriptive was not devised; for “Life, Death 
and the Law” might repel many who are not attracted by law, but who 
would undoubtedly be interested in the discussions developed in this book. 
While lawyers purchasing it may well feel that they have been misled, for 
the book is much more concerned with moral and social than with legal 
problems, and in at least one of the topics discussed, that of birth control, 
the legal aspect is pretty well non-existent, in spite of the author’s rather 
artificial praying in the aid of such cases as Hyde v. Hyde and Bawter v. 
Baxter, though no doubt it could be said that the possibility of legislation 
banning the sale of contraceptives, a subject discussed in this book, does 
introduce a legal element. Nevertheless they would be well advised not to 
throw it aside for it contains much that should be of interest to every 
lawyer. 

The author would probably justify his inclusion of law in his title on the 
grounds first that law plays, or has played in the past, an important role 
in the handling of these social problems, and secondly that, in the general 
atmosphere of his discussion, the possibility, ond usually, he would add, 
undesirability, of legal intervention ig a matter of high public interest, and 
moreover he might add that in the U.S.A. many legislative experiments 
which are very germane to the subject have taken place. Indeed it is one 
of the values of this book that the American experience is fully considered. 
Much of the preparatory work was apparently done in that country, and 
nine out of the fourteen appendices which deal with legislation, or proposals 
for legislation, or other germane topics, relate in substance to United States 
experience. The climate of opinion in a number of the State legislatures 
in the U.S.A. is favourable to attempts to handle social problems, including 
those with a moral content, by empirical legislative methods, so that the 
experience there 1s much fuller, richer, and, it must be confessed, from 
time to time more disappointing than it is here. Nevertheless, and accepting 
all this, I still feel that some of those who purchase this book expecting to 
get a good deal of law for their money may feel that they haye been misled 
by the title. 

It is significant that the introductory chapter is entitled “law and 
morals.” Although this does underline the views expressed on this subject 
by the earlier and most influential Roman Catholic philosophers, particularly 
S® Augustine and St. Thomas Aquinas—indeed the author seems to regard 
himself as a Thomigt—it is In no sense a réchauffé, still less a as 
of the numerous writings $n law and morals which have appegred down 
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the ages. Although Dr. St. John-Stevas takes up a strong natural law 
position he nevertheless is content to concentrate rather on the contemporary 
problem as seen through the eyes of Roman Catholic and Protestant legis- 
lators, using the expression natural law in a non-technical sense to cover 
pronouncements by the Roman Catholic hierarchy and other authoritative 
persons, and writers. The opinion expressed by the Wolfenden Committee 
on crime and sin provides a useful text for a discussion of the problem of 
“marking out the frontier between law and morals,” and this the author 
carries on at a high level, and in a most interesting way. He provides a 
useful and highly critical appraisal of Lord Devlin’s lecture on the Enforcement 
of Morals. He seems to me however to have misunderstood the argument of 
that distinguished lawyer so that his criticism is not altogether effective. How- 
ever he brings into his discussion some highly original reflections by the 
American Jesuit J. Courtney Murray, and mentions the views of other Aaneri- 
can writers whose work deserves to be better known in this country. 

Some of the reflections of Dr. St. John-Stevas on this matter are worthy 
of careful attention. To give but one example, he says “ Whether behaviour, 
private or public, strikes at the common good so gravely that it endangers 
the fabric of society and so should be suppressed by law, is a question of” 
fact, which can only be answered after full consideration of the conditions 
prevailing in a given society, including the rights enjoyed by the individual, 
and the division of jurisdiction between Church and State” (see p. 89). 
He concludes this paragraph by stating that “political prudence, not 
jurisprudential theory, must at this stage, be the guide” which implies 
clearly enough that religious dogma is not to be the guide either: an opinion 
of considerable pertinence which, coming from a Roman Catholic, must have 
called for some courage.* 

In spite of the ability and interest of this chapter and the undoubted 
liberalism of much of its thinking I found the argument far from convincing: 
the truth of course is that the range of the author’s thought is fettered by 
his religious beliefs which warp his historical understanding of the develop- 
ment of morals in Europe, and, to a degree, inhibit his sympathy with the 
empirical progress which is in fact so characteristic of the present age.? 

Each of the six subjects chosen for detailed discussion is handled in 
a highly competent manner and with a wealth of scholarship which never 
becomes burdensome to the reader. Moreover, although the author’s own 
opinions on these subjects have been very largely moulded by his deeply 
felt religious beliefs he succeeds in presenting the views of his opponents 
whether Protestant Christians or non-believers in a fair and impartial 
manner. 

Indeed I am not aware of any volume in which a clearer or better 
documented description and discussien of these topics, some of which are 
among the most vital of the present age, is provided. Moreover, as I have 
indicated earlier, there is a continuous, and most valuable, use, in parallel, 
of the analogous American material. 

I do not propose to comment in detail on these chapters. Here and 
there we have statements of fact and mixed fact and opinion which are I 
think misleading,* and in one case, that of euthanasia, the material is not 


1 I cannot resist to mention that at this point I looked back to the begi 
of the volume to see whether it contammed the ecclesiastical permit nihil obstat 
and was nat surprised to find that it does not. 

2 Curiously enough in the chapter on homosexuality, which is exceptionally 
liberal ın outlook, there is what appeara to be a complete departure from the 
position taken up in the first chapter for at p. 210 the author says ‘‘ Christian 
moral ideas may transcend sociological and scientific fact, but they are not 
independent of such dats, and moral ideas may well have to be modifiedgto 

t bnng them into relation with new discoveries. "' ° 
e.g., the rather typical statement at p. 254, ‘‘ suigide rates in Catholic countries 
tend to be lower than in Protestant countries, measuring the higher degree 
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up to date And of course much of the opinion expressed is that of a 
liberal Roman Catholic, and is unlikely to command the assent of those 
who do not adhere to that faith. 

It could undoubtedly be argued that the author’s preoccupation with 
the religious aspects of his subject seriously detracts from the value of 
his book. I do not accept this view. It may be that several of the chapters 
are rather marred by a repetitive insistence on the Roman Catholic attitude, 
but this is a small price to pay for a good book, and it is well that the 
religious attitude to these problems which is after all that of a large 
minority of our fellow citizens should be clearly and adequately expreased 
without fanaticism and indeed with temperance and toleration. 

C. 


Brisa Justice: THE SCOTTISH CONTRIBUTION. By T. B. SMITE. 
[London: Stevens & Sons, Ltd. The Hamlyn Lectures, 18th 
series. 1961. xii and 285 pp. (with index). 25s. net.] 


Turis is rather a sorry tale; but it is immensely readable, and so you go on 
reading it to the end—when you find yourself wondering why Scots law, 
which could have contributed so much to British Justice, has actually con- 
tributed so little. The English legal system has indeed received frequent 
intrusions of high-powered Scotsmen (Mansfeld, Loughborough, Campbell, 
Haldane, Finlay and Kilmuir are examples) but it has turned them all into 
exponents of English law, and there has been no traffic in the opposite 
direction. Moreover, although Scotsmen have been hugely prominent in 
politics, administration and the building of Empire, they have never carried 
Scots law with them as part of their equipment. The Falkland Islands, 
for instance, which are nearer to the South Pole than most places, were 
colonised almost entirely by Scotsmen but the law which prevails there is 
the common law of England. Since the drive, the pride and the pertinacity 
of the Scots have always been well known and widely admired it is a matter 
for wonder that they have allowed their native law to be generally ignored 
when, as it would seem, they have had so many chances of forcing it upon 
world attention. Is it possible that in the main they have not felt the 
same enthusiasm as Professor Smith for the Scottish legal system? The 
Professor answers this question with a gloomy affirmative. At p. 161 he 
deprecates the infiltration of English ideas into Scots law; at p. 195 he does 
not conceal his “regret that at a period when English law was relatively 
under-developed in the various aspects of obligations it exerted so strong 
an influence on the Scottish system”; and at p. 227 he comes out roundly 
with the assertion that “the main subverters of Scots law in modern times 
have been the Scots.” ° © 

‘These propositions are copiously supported by the instances given of 
the contamination of Scots Jaw by unenlightened doctrine imported from, 
or imposed by, England. The Sale of Goods Act, the differentiation between 
trespassers, licensees and invitees, the scienter rule relating to animals, 
the immunity of the Crown from legal process, and the doctrine of common 
employment have all muddied the pure stream of Scots jurisprudence with 


of social in tion offered by the Catholic religion.’’ The first part of this 
statement probably means little more than that Protestant countries tend to be 
industrialised, and urban Catholic areas to be predominantly rural: certainly 
in some great Catholic cities such as Vienna the suicide rate is exceptionally 
high. Even assuming the accuracy of the statement ıt is hardly necessary 
to point out that the resson given for it is a purely subjective ane. Moreover, 
it assumes that a high suicide rate is necessanly a bad thing, a pomt on 
which it is certainly possible to hold a different view. 


4 It®is stated ord Denman is President of the Voluntary Huthanasia 
Society, but he died in harness a number of years agb and was succeeded by 
the present President; Lord Pistowel. 

Vor. 25 * 18 
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‘their alien and unlovely effluent. Occasionally, as with the doctrine of 
oy-prés, the English contribution has been useful; but on balance it seems 
that Scots law would have been better off without it, and its practitioners 
should congratulate themselves on having avoided such refinements as the 
doctrine of consideration in contract and constructive desertion in divorce. 

If England’s juristic exports to Scotland have been lavish and lamentable 
it appears that Scotland’s exports to England have been few but good. 
They include, according to the author, the rule in Donoghue v. Stevenson, 
the rules now embodied in the Law Reform (Frustrated Contracts) Act, 
1948, and the powers to attach wages to satisfy maintenance orders under 
the Act of 1958 and to make provision for disinherited widows under the 
Inheritance (Family Provision) Act, 1988. These are not inconsiderable 
blessings. But they are all rather recent; and in the past the general 
tendency has been, as Professor Smith points out, for Scots law to become 
identical with English law by the simple process of the House of Lords 
assuming (or even pronouncing) it to be so whether thia was true or not. 
The blame for this can fairly be laid upon the Scots themselves since it Is, 
after all, a well-known rule of our law that foreign law will be assumed 
to be the same as English law unless the contrary is shown, and Scottish 
practitioners (including Scottish Law Lords) have too seldom taken the 
trouble to show it. 

There has never been an appeal to the House of Lords from Scotland 
in criminal cases, and it is in this field therefore that Scots law has 
suffered least from English contamination and is of greatest interest to an 
English practihoner. (It is to be observed however that in Scotland, as 
in England, it needed the Criminal Evidence Act, 1898, to enable an accused 
man to give evidence in his own defence.) Professor Smith displays a 
spirited preference for the privacy of the Procurator Fiscal’s pre-trial 
investigation over the publicity of committal proceedings in England. It 
is certainly very arguable that in this respect the Scots have achieved the 
right balance between the inquisitorial and accusatorial systems, and I 
would not dare to break a lance with the Professor on this vexed question. 
It is less easy to admire the rule that a jury of fifteen can return a verdict 
by a bare majority. Speaking of the verdict of Not Proven the author 
says that “in most of these cases the accused would have been found guilty 
in England, and thus the not proven verdict operates in favour of the 
accused.” I find it hard to follow this; one would have thought that 
evidence which led to this result (possibly by a majority vote) in Scotland 
would almost certainly have led to a disagreement in England. Simply as 
an intermediate verdict, Not Proven has in my opinion much to commend 
it As an eminent Scots lawyer once explained to me, it is equivalent to 
a verdict of not guilty, “but nof so good.” It has been said that in 
England a verdict of not guilty must be deemed to be a declaration sof 
innocence (see R. v. Plummer [1902] 2 K.B. per Bruce J. at pp. 848-849). 
This doctrine puts a severe strain on those of us who have experience in 
criminal courts but are not particularly good at deeming. It would be 
nice if an English jury could save us this exertion by having the choice 
between verdicts of Guilty, Not Guilty and Innocent. The second of these 
would be equivalent to the third, “but not so good,” while the third would 
make it easy to distinguish the rare cases in which defendants should be 
awarded their costs. 

The most illuminating part of the book is the final chapter on “ Constitu- 
tional Questions.” Professor Smith has raised a healthy breeze among the 
cobwebs which festoon the English legal mind (or at any rate mine) when 
it addresses itself to the meaning of “the United Kingdom.” He queries 
the proposition that the courts have no Jurisdiction to dispute the validity 
of an Act of Parliament, and he dispels the illusion that the Queen iə the 

f Head of the Church of Scotland. Finally he turns hif attention to the 
Common Market and offers Scots law as the cemtnt which might bind 
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the British and Continental systems together. No one who has read these 
lectures can fail to see that this is a good idea; but it will only become a 
plausible one as well if the Professor can mobilise the support he needs. 
His lectures, as Miss Hamlyn intended, are addressed to “the Common 
People of the United Kingdom of Great Britain’ and Northern Ireland” 
but his plans for the Common Market must be worked on specifically by 
Scottish lawyers. It is they, and they only, who can get within reach of 
the goal he envisages; but if they are to score at all they will have to put 
off the lassitude which has enabled the England side to outplay them so 
regularly. It is an occasion for vigorous teamwork, but their past record 
is against them and this looks like being their last chance. ° 
C. P. Hanvey. 


La MATHÉMATIQUE, La COMPATABILITÉ ET Lz Droit PATRIMONIAL. 
Par Jean Mascrer. [Paris: R. Pichon et Durand-Auzias. 
1961. 254 pp. 22 N.F.] 


Træ author of this highly original and interesting work, M. Jean Masclet, 
*is not only a lawyer but also an accountant and an engineer—a combination 
of qualifications of a kind that is probably less rare on the Continent than 
in this country, but which is nonetheless remarkable. His book, the title 
of which may be rendered in English as Mathematics, Accountancy and the 
Law of Personal Property, covers that rather shadowy territory over which 
mathematics, economics, law and accountancy all have their claims. His 
object is to endow accountancy with a mythology, which he feels it at 
present lacks; to give it, in other words, a figurative symbolism of the kind 
employed in pure mathematics. This, in the author’s view, will result in 
the basic concepts of accountancy being both more easily and more widely 
understood. The basic principles here advocated are, it is claimed, applicable 
equally to accounting systems of every size, from the national treasury 
itself to the smallest one-man business; indeed it is implicit In M. Masclet’s 
approach that great benefits would flow from the adoption of a regular 
accounting system in many fields of activity in which such a discipline is 
not usually to be found, 

The book is divided into six parts. In the first two the author states 
his theory in simple outline, using the analogy of an automatic machine 
for selling bars of chocolate. His primary symbol (suggested, he tells us, 
by the felicitous arrangement of an iron and steel works with which he 
was familiar) consists of a simple rectangle, provided with two or more 
openings (called “ portes”), and containing two or more smaller rectangles 
(called “halles”); this represents the “patrimoine” (which corresponds to 
the accounting system) of the person, natural or legal, coneerned. Fach 
‘eporte” and each “halle” has a ledger attached to it, known respectively 
as the “compte-porte” (or “compte du Passif”) and “compte-halle” (or 
“compte de l’Actif”); the distinction appears to correspond to that between 
choses in action and choses in possession. Each “compte-porte” and 
“compte-halle” is conceived as having a titulary owner, who may be the 
owner of the “patrimoine” or some third party with whom the former is 
in business relationships. This is the basic “quadrillage” of “comptabilité 
spatiale ’—three-dimensional accountancy is perhaps the most helpful 
translation. 

The third and fourth parts are the core of the book; here the author sets 
out the algebraical formulae which underlie his theories, and shows how 
they are translated into actual book-entries, using as examples the ledgers 
which all companies are required by French law to keep. He sees the 
business of accountancy as the recording of the movements in space and 
tin of monetary units, each unit representing a “support de valeur,” which 
may be material (s.g, a given quantity of merchandise) or immaterial (6 g9 
a given number of *man-hdbrs). Each movement is either between two 
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“comptes-halle” or between a compte-halle and the “milieu extérieur.” 
The author’s double-entry bookkeeping appears to be in principle orthodox, 
but his firm adherence to the logic of his system leads him to depart, in 
certain particulars, from what appears to be the standard practice in 
France; notably his insistence that every movement out must be represented 
as a credit and every movement in as a debit, his four sub-divisions of the 
compte du Passif (which involve the casting of the balance-sheet in a 
somewhat novel form) and his new definitions for “patrimoine” and 
“universalité” which, he explains, are related to each other as container 
and contained. This part of the book ends with an amusing illustration of 
how primitive wman, assumed to be unable to read or write, could neverthe- 
lesa, by the use of M. Masclet’s system, produce an accurate balance-sheet 
of his four-footed property. 

The two final sections, which are taken up with the working qf the 
system in practice, are to my mind respectively the most and least convincing 
parts of the book. In part 5 M, Masclet illustrates the legal concept of 
novation, and the machinery of amalgamation between two companies when 
one is absorbed by the other, ina terms of his system. This is admirably 
done, and illuminates and justifies’ much of what has gone before. In part* 
6, in an excursion into Maritime law, the same treatment is accorded to an 
adjustment of general average. For this purpose the parties to the common 
adventure are treated as an association with a common “patrimoine” and 
a common capital (though the author is careful to point out that this 
association has no legal force or validity), and the insurers are treated as 
being on the same footing as the former parties. Such treatment certainly 
does violence to the law of average as understood in this country and could 
moreover lead to serious errors; and I suspect that the position in French 
law may be similar. 

The book is well produced in the traditional French paper-back style, 
though many of the fifty diagrams with which it is illustrated are rather 
difficult to follow, because of the small type in which they are set. The 
absence of an index is largely compensated by the very detailed table of 
contents at the end of the book. I noticed a number of misprints, one or 
two of them rather tiresome—for example Registre No. 2 for Registre No. 1 
on p. 82, and the transposition of Société A and Société B at two places 
on pp. 207 and 208, 

These however are trivialities when set against the major achievement 
which the book undoubtedly represents. All scientific thought tends to 
move from the concrete to the abstract, and only thought in purely abstract 
terms can hope to reach the helghts. But abstraction can only come from 
concrete principles clearly grasped, and all sciences have had to provide 
themselves, saoner or later, with a system of symbols in which to crystallise 
their principles. M. Masclet has, for the first time, put forward such e 
symbolism for the science of accountancy, and his book deserves to be 
widely studied. It is much to be hoped that an English translation will 
be forthcoming; M. Masclet’s style is admirably lucid, although occasionally, 
due no doubt to a praiseworthy determination not to be misunderstood, a 
little laboured; but for the English reader who is not virtually bi-lingual, 
a dictionary of French commercial terms is essential. 

C. T. BArLHACHE. 


Rosszry m London. An Enquiry by the Cambridge Institute of 
Criminology. Carried out by F. H. McCumrock and EVELYN 
Grsson. [London: Macmillan & Co., Ltd. Cambridge Studies 
in Criminology, Vol. XIV. 1961. xix and 147 pp. 80s. net.] 

Soca has been the public concern, indeed alarm, over the igcrease of crifhes 

‘of violence during rectnt years, that the “qnounting toughness of the 
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criminals” has been used to justify a call for a “tougber” criminal law 
and even as an argument against penal methods in this country as a whole. 
Thus we seem to hover uneasily between an enlightened policy, which sees 
the ultimate purpose of the enforcement of criminal law in prevention and 
reformation, and the periodic clamour from various sides for corresponding 
harshness in punishment and deterrence, even to the point of a reintroduction 
of barbaric corporal punishment and an extension of capital punishment. 

Where emotion threatens to get the better of reason, the attempt to 

collect the data about the part which violence plays nowadays in the overall 
picture of crime in England is surely one of the most significant and 
important studies yet undertaken by the Cambridge Institute of Criminology. 
Violence is so far everywhere a predominantly urban problem and the 
Cambridge statistical inquiries “Robbery in London” (which is now before 
us) afd “Crimes of Violence against the Person in London” (which has just 
been published) should at last enable us to assess the pattern of incidence and 
the magnitude of the danger, so that we can perhaps, in a detached fashion, 
ponder causes and remedies. 
a Since robbery constitutes only a fraction of the large class of offences 
associated with violence, it would be rash to draw any sweeping conclusions 
from this first report alone. Nonetheless a number of striking observations 
present themselves at once and they are summarised in a masterly preface 
by Professor Radzinowicz, whose twelve pages should really become 
compulsory reading before any serious debate on this subject. 

The gravest of the inferences to be drawn from Robbery in London is 
that the Metropolitan Police are fighting against heavy odds. Since the 
Cambridge survey is not based on the number of persons brought before 
the courts or found guilty of robbery in the three relevant periods (1950, 
1957 and the first half of 1960), but upon the number of offences known to 
the police, one becomes aware that, quite apart from the “dark figure” 
of crime which remains unknown altogether—such as, for instance, robbery 
from receivers who seem to be a favourite target for professional criminals 
—the “dark figure” of offenders never brought to book is so high that 
one can almost speak of escape being the rule and apprehension the 
exception. It is only when one realises, from the statistics here brought 
together, that the little, more or less casual offenders (particularly those 
who use the opportunity of association with the victim for the purpose 
of wallet-snatching and handbag-robbery) are caught in the majority of 
cases, that the relative success of the major offenders is revealed. The 
chance of impunity in carefully planned robberies by more or less pro- 
fessional gangs, especially when they operate against persons in charge of 
money and goods, i.e., messengers in transit, banks, post offices and business 
premises, is staggeringly high, more thén 78 per cent. of such cases being 
nét cleared up. The percentage rises sharply the higher the sums involved, 
so that already in 1957, 85 per cent. of all robberies involving property to 
the value of £100 and more (as against 87 per cent. in 1980) remained 
unsolved, and this figure may be higher still for 1960. No wonder that 
robbery is tending to become an organised business, so that one must now 
speak of a distinct spreading of professionalism and even of the beginnings 
of true gang activity probably unknown in this country since the eighteenth 
century. 

Robbery committed by at least two persons working in concert becomes 
“aggravated robbery” under the Larceny Act, s. 28 (1), antl carries as 
maximum punishment imprisonment for life. But where capture and eventual 
punishment are so uncertain, not to say unlikely, the possibility of such a 
grave penalty is not calculated to have much practical effect as a deterrent. 
Nor is it ever applied. From the tables in this book which summarise the 
as eee imposed upon such offenders it would seem that the courts might, 
do more than they appear gt present inclined to keep such criminals out 
of circulation and thus to ease a little the burden upon the police.* Though 
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the severity of sentences is shown to have increased of late after a period 
of greater laxity, the “sentencing practice still," as Profesosr Radzinowicr 
points out, “falls far short of the stringent powers which the courts could 
apply if they wished.” Corrective training or preventive detention, above 
all, have “still scarcely been used at all.” “Only those who have great 
faith in the deterrent effect of punishments which are virtually unused,” 
the editor goes on, “can find any reassurance in the disparity between the 
law in force and the enforcement of the law.” If it is really true, as seems 
proven by the statistics here provided, that the prospect of impunity for 
robbers, especially the professional specialist, already very high indeed, is— 
Judging over the last decade—getting appreciably higher and that they are 
getting steadily more daring, the only remedy in the long run seems to be 
an increase in the strength of the police force, which raises of course 
problems of another order which cannot be discussed here. 

Though there were six times as many robberies in London in 1959 than 
twenty years before, Professor Radzinowicr is at pains to set the matter in 
its right perspective by insisting that it is “still one of the most law-abiding 
cities in the world.” Contrary to popular assumption, attacks against, 
women in the open for the purpose of robbery have actually, if anything, 
decreased; household robberies are proportionally no more frequent now 
than they were ten years ago, and occur only about once every four days 
over the whole metropolitan area, so householders need not tremble; as for 
recourse to firearms in the course of robberies, this is extremely rare, so 
much so that during the last half year under survey not a single case was 
reported. There appears to be in fact no substance at all in the lurid 
picture sometimes painted for tendentious purposes in certain sections of 
the popular press, of Londoners at the mercy of brutal gangsters like some 
miniature Chicago. But this survey gives early warning how things may 
be tending and shaping, and if organised crime is one of the dangers coming 
to the fore, some serious rethinking may be necessary. 


H. A. HAMMELMANN. 


Tas Law as Lrrerature. By Louis BLom-Coorer. [London: 
The Bodley Head. 1961. xy and 448 pp. 80s. net. 


Ir has frequently been remarked that, pace the man in the streets opinion 
of legal language, the Law Reports could furnish several anthologies of 
literary English. Three law lords have reached the Oxford Book of English 
Prose, and the continuing interest in the literary merits of judgments has 
recently been evidenced by the Law JournaPs series entitled “Judgments 
as Literatur” Mr. Heuston’s essay on “The Law Reports as Sources pf 
English Prose” and Lord Birkett’s essay introducing the new series of 
“Readings in Law and Literature” in The Law Society's Gazette. Mr. 
Blom-Cooper, however, has cast his net much wider: indeed, only one quarter 
of his material comes from the Bench, though one is tempted to add that 
ag literature that quarter more than holds its own with the rest. 
Although this anthology is one of “great writing in and about the law” 
(a phrase with the fine comprehensiveness of the old injunction “Do not 
spit in or on the tram”), the reader may be somewhat surprised by the 
two opening pieces, Russell’s cross-examination of Piggott, the forger, and 
prosecuting tounsel’s notes for the trial of Crippen: can either claim to 
be great writing? Lord Birkett, who introduced this volume with a foreword 
in his usual graceful style, has himself confessed elsewhere that the distinctive 
and indispensable quality given to the words by the personality of a great 
advocate are lost to those who merely read those words afterwards. pne 
ether claim made by Mr. Blom-Cooper, however, namely? that “emphasis 
has been first upon the modern,” is justified, for the.topics he has chosen 
are mostly those which are the subject of continuing debate today. This, 
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however, has its drawbacks, since, in the case of many of these issues, it 
tends to lead to a one-sided statement of questions which are manifestly 
debatable. This is true of Jackson’s defence of the legal nature of the 
demonstration trial held at Nuremberg, of Patrick Duncan’s defence to a 
charge of seditious libel, of Professor Hart’s reply to Lord Devlin’s Macca- 
bean lecture, of Albert Camus’ attack on capital punishment and, above all, 
of Kenneth Tynan’s article on Lady Chatterley’s Trial (which last some 
might think to merit little more than the decent obscurity, even oblivion, of 
the Sunday newspaper in which it appeared). But every anthologist is 
entitled to his own selection. Mr. Blom-Cooper is known as a lively and 
entertaining journalist of “progressive” temperament and it is only right 
that in his anthology the selected subjects should reflect his interests and 
the opinions expressed should mirror (in some measure, at least) his own 
views? 

In spite of all the recent activity in relating law to literature, no doubt, 
as Lord Birkett has said, there are treasures still to be unearthed by the 
industrious explorer. If the success of this volume should induce Mr. 
eBlom-Cooper to contemplate a second, the Reports of the courts in Ireland, 
Seotland and the Commonwealth would well repay his attention, though 
Mr. Megarry’s Miscellany-at-law has already scooped the best Irish Judgment. 
Meanwhile, Mr. Blom-Cooper’s present anthology makes an admirable bed- 
side book, Lord Birkett once advised us on reading in bed (wear a thick 
sweater, etc.), but even those who ignore his advice in favour of the more 
attractive alternative of marriage to a literate wife with a melodious voice 
must have one slight reservation: four hundred and fifty large, well-packed 
pages are admirable value for thirty shillings, but they are rather heavy on 
the hand for the bedtime reader. 

J. A. Courrs. 


Tue Law or Treatres. By Loro McNar. [Oxford: at the 
Clarendon Press. 1961. xxi and 789 pp. 84s. net.] 


Warn in 1988 Lord McNair published his Law of Treaties, the book was 
immediately acknowledged as the leading treatise on the subject, as truly 
authoritative, as one of the very few legal books which deserve to be called 
a “work of noble art.” Whoever has had occasion to turn to it for enlighten- 
ment will have marvelled at the wealth of material it covers. Those whose 
almost constant companion it has been during a period of more than twenty 
years have come to admire its author’s soundness of judgment and common 
sense, the healthy empiricism of his approach, the integrity of his reasoning, 
the humanism of his learning. It became one of the classies of English 
lé@gal literature, though, in view of the general position of international law 
fn this country, most English lawyers are probably not even aware of its 
existence. 


According to the preface of the volume of 1988 (p. vil) it was 

designed to state the practice of the United Kingdom in the matter of 
Treaties, their Conclusion, their Interpretation, the Scope of their Opera- 
tion, their Termination and Modification, and the law which is relevant to 
these topics so far as it can be gathered from United Kingdom sources. 


Consequently, in 1988 the learned author considered almost egclusively two 
sources, namely the opinions of the advisers of the British Government 
and the decisions of British courts, so that his sources were (p. vill) 


almost entirely native, and, moreover, I have made only the rarest refer- 
e once to the literature upon the law of Treaties. It is therefore obvious 
that the boek is in no sense a treatise upon the international law of 
Treaties, though J hope that its publication wilf make it easier to writé 
that treatise in the fufure. It is also clear that the booke does not 
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profess to include all the relevant and available materials. To do that 
several volumes would be required, but it is hoped that this selection is 
a representative one. 


The new edition differs in principle from the work of 1988. This is not so 
much in regard to the topics considered by the author, though their list too has 
been substantially extended. They now comprise eight main heads: The Con- 
clusion of Treaties; Certain Kinds of Treaties; The Scope of Operation of 
Treaties; Interpretation and Application of Treaties; Termination of 
Treaties; Breach of Treaty; State Succession and other Changes; Effects of 
Wer. In addition there are now two Appendices, the one including reprints 
of three important articles which Lord McNair had previously contributed 
to the Iowa Law Review in 1984, the British Year Book of International 
Law in 1980 and the Festschrift for Verzijl in 1958, and the other contajning 
a glossary of words and phrases current in the literature of public inter- 
national law. However, fundamental change is revealed by the deletion from 
the new edition of the subtitle British Practice and Opinions. The learned 
author has now not only taken account of the writings on his subject, both 
British and foreign, but has also extended his research to the vast body of* 
decisions of both international tribunals and foreign municipal courts. The 
latter are almost invariably taken from the International Law Reports and, 
since these are not entirely complete, a few omissions, too petty to be 
mentioned here, have occurred. 

This, therefore, is a new book, enriched both by the wealth of detail and 
variety of sources, and by the great experience which its highly respected 
author has gathered since 1988 as Judge and, later, as President of the 
International Court of Justice, President of the European Court of Human 
Rights, arbitrator and in many other offices he has filled in his life. It is a 
new book to which one extends the warmest of welcomes and good wishes 
and which inspires the reader with a feeling of reverence. There exists in 
the field of treaty-law and, probably, in the whole field of public international 
law nothing comparable to it. There is no problem relating to treaties that 
is not dealt with. The comments offered by the author are always weighty yet 
stimulating, judicious yet pungent. His observations on many topical 
questions are likely to influence future developments, among them the forth- 
coming debates of the International Law Commission. Moreover two features 
clothe this work with a very special quality: it shows what a single scholar 
can achieve, even in this increasingly complicated world, and it shows what 
it is that characterises true scholarship. 

F. A. Maxw. 


INTERNATIONAL Immunrrres. By C. Wore Jenxs. [London! 
Stevens & Sons, Ltd. 1961. xxxviii and 178 pp. (with index). 
85s. net. ] 


Iw this monograph, which was originally designed to form part of a more 
extended study of Corporate Personality for International Purposes, Dr. 
Jenks has set out to analyse the principles and the recent process of elabora- 
tion of the complex body of rules, mostly conventional or statutory, which 
makes up the law of international immunities. This is not, therefore, a 
comprehensive treatise, even though it does contain much material that is not 
readily accessible elsewhere. It is rather an attempt to state, and to defend, 
the institutional function of international immunities as “the main existing 
legal bulwark of the freedom and independence” of the organs of the 
international legal system (p. 171). The book appears at a most opportune 
time, in view of the invitation recently issued by the General Assembly ®by 
Fesolution of December 5; 1958) to the International Lay Commission to give 
consideration to the whole question of the lega? relationship between states 
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and inter-governmental organisations. It is clear, in this regard, that Dr. 
Jenks’s work will carry great authority 'and will be used as a standard work 
of reference. 

The author sees the test of “functional necessity ” as underlying the rapid 
development of the Jaw in this fleld during the last decade. To the present 
reviewer, it is refreshing to see how completely Dr. Jenks is able to break 
away from the older analogies with the root principles of the law of diplo- 
matic immunities and to present his conspectus on the basis of the functional 
needs of effective international organisation. In the course of the first part 
of the book (pp. 87-82) he examines the application of the test of “ functional 
necessity” to problems of jurisdictional immunity, inviolability of premises 
and archives, currency and fiscal matters, and communications facilities. 
Here, and indeed throughout the work, Dr. Jenks makes most effective use 
of mfiterials drawn from the neglected source of the United Nations Treaty 
Series of volumes. Moving on to the problems engendered by personal 
immunities (pp. 85-145), he investigates—eagain with the tests of function and 
status in mind—the privileges of many different groups of persons and 
officials; representatives of international organisations, members of inter- 
parliamentary assemblies, international judicial immunities, international 
armed forces (with an especially illuminating analysis of the position of 
members of the United Nations Emergency Force at p. 107 et seg.), officials 
of organisations and agencies, are all passed under review. The chapters are, 
in succinctness of exposition and balance of perspective, better than anything 
on this subject that the present reviewer has seen elsewhere. Dr. Jenks is 
always lucid, always accurate, and always successful in focusing attention 
upon the special requirements of the status or function in point. 

In the final part of the book Dr. Jenks examines shortly the implications 
for the future of the institutional function of immunities and deals with the 
safeguards against abuse of privilege. His conclusion is that immunities, 
restricted in scope according to purpose and necessity, afford in the last 
resort the best protection of international independence against the demands 
of national sovereignty (p. 166). Whilst many critics of recent developments 
in the law of international immunities would agree with this submission, it 
is possible that some would not share his apparent satisfaction with the scope 
of the “obligation of the utmost good faith” in the exercise and administra~ 
tion of immunities as an adequate safeguard against abuse at the present 
time. Nevertheless, most international lawyers would surely support the 
conclusion that (p. 167): 


“The proper measure of international immunities is what is necessary 
for the impartial, eficient and economical discharge of the functions of 
the organisation concerned, and in particular what contributes to the 

e effective independence of the organisation from the individual control of 
its separate members exercised by means of their national law and execu- 
tive authority as distinguished from their collective control exercised in 
a regular manner through the appropriate international organs.” 


The book is fully documented and possesses a useful bibliographical note 
and a most valuable classified list of international instruments from the 
League Covenant up to the UN/Congo basic agreement on privileges and 
immunities of June 1960. It is compact, very well produced and reasonably 
priced. In sum, this fine pioneering work places all students of international 
law and organisation still further in Dr. Jenks’s debt. We shalb look forward 
with keen anticipation to the completion of the trilogy on The Law of 
International Institutions of which the book under review forms the first 
part.? 


K. R. Susmronns. 
e 


1“ The Proper Laweof Integnational Organisations "is the second. Published 
April 1962 [Stevens]. . 
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NATIONALISATION OF ForEIGN Property. By GLAN WHITE, LL.B., 
PH.D., of Gray’s Inn, Barrister-at-Law. [London: Stevens & 
Sons, Ltd., Library of World Affairs, No. 57. 1961. xxvi and 
288 pp. (with index). £8 8s. net.] 


Tuis book attempts to show that nationalisation is a novel concept of public 
international law to which the rules on expropriation of foreign property 
which have developed before 1945 are inapplicable. The attempt has not 
succeeded. The author defines nationalisation as “the process whereby 
property and rights and interests in property are transferred from private to 
public ownership by agents of the state acting on the authority of a legisla- 
tive or executive measure” and where “after transfer the property remains 
in the ownership of, and is exploited by the state or a body created by the 
state.” This definition may exclude some measures of social reform adopted 
by capitalist countries from the purview of the concept of nationalisation, 
as, ¢g., land reform or social levelling (as is, 6.g., effected by the West 
German Equalisation of Burdens legislation). But it includes all the more 
important cases of expropriation of alien property which have resulted in the, 
formation of the classic rules of public international law. The author tries 
to distinguish between pre-1945 rules on expropriation and post-1945 rules. 
The futility of this distinction becomes apparent if one remembers that the 
Russian meagures of nationalisation, the expropriation of the Mexican Oil 
companies and the Norwegian shipowners’ claim fall into the former of these 
two periods. She treats the post-1945-expropriation of former German 
property in Eastern countries as part of the nationalisation of enemy property 
in these countries. Similar expropriations have, however, taken place in all 
Western countries. These are left outside the purview of her study. Where 
is the difference which enables the author to assign the measures adopted in 
the East to the concept of nationalisation and those in the West to that of 
expropriation? 

The author’s own exposition confirms the view that no special rules of 
public international law on nationalisation exist. Al that can and must be 
said is that in theory the pre-1945 principles still continue to be in force and 
are applicable to nationalisations as they are to other forms of expropriation, 
but that for a variety of reasons they have not been strictly enforced during 
the post-war years, The author’s discussion of the limitations imposed by 
international Jaw on the right of states to nationalise foreign property and 
on the requirements of compensation fails to reveal any difference in principle 
between nationalisation and expropriation. It only shows that international 
law is weak and has not grown stronger in recent years. But this is hardly 
a startling revelation. 

The chief*value of the author’s work lies in her detailed discussion of 
the post-war nationalisation agreements. It may, however, well be doubtéd 
whether these treaties are the best evidence of the most recent stage of inter- 
national law. There are many instances of nationalisations not covered by 
such treaties. <A full study of nationalisation in the era following the Second 
World War cannot be written without taking these latter instances into 
account. Thus the nationalisations effected in the so-called “German Demo- 
cratic Republic” have led to a veritable flood of Judgments of German and 
other Continental courts. So have the measures taken against enemy 
property. Many important problems not dealt with by the author have 
arisen in these cases, as, e.g, the position of the shareholders of a company 
incorporated in country A whose shares have been expropriated by that 
country and who possess the nationality of country B where the company 
owns valuable assets. Do their membership nights continue to exist and 
give them any immediate rights to the assets in country B notwithstanding 
the expropriation in A? And what is the position in country C? Th® is 

e question which the so-called “scission theory” tries to solve. These end 
a number of other questions have not yet y been discussed in English 
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and American literature, but a satisfactory book on public international law 
on any problem in this field cannot now be written merely or predominantly 
on the basis of a study of publications in the English language alone. 

Dr. White’s book is a beginner’s work. The problem of expropriation 
and its effects in international law is one of the most difficult and important 
ones in modern times—-one where angels rightly fear to tread. One is 
consequently reluctant to reproach the author for the fact that many aspects 
of her work are unsatisfactory. It is true that her arguments are not 
infrequently lacking in profundity, that her use of non-English material is 
arbitrary and that she leaves the reader not infrequently in a state of 
bewilderment by virtue of indecision and vagueness. ‘Thus—to give one 
example only—on p. 178 ıt is stated that a state would be “quite justified in 
requesting restitution” but in the same sentence it is said that “it is not 
possible to state whether an international court would grant it.” It is also 
true that the last chapter of her book entitled “Protective Measures and 
Remedies Available to the Alien” shows a degree of confidence in the 
efficacy of both, the protectlve measures and the remedies, which ig entirely 
unjustified. But all these are blemishes which m a beginner’s work might 

* well be forgotten. They are, to some extent at least, compensated for by the 
care devoted by her to the post-war conventions on compensation for 
nationalisation, though here, too, she was handicapped by her inability to 
use the literature of most of the natlonalising countries. There is, how- 
ever, one defect of this book which in the present reviewer's view is 
unforgivable. It is the fact that the author has entirely disregarded the 
most important English work in the field covered by her, i.e., Professor 
Wortley’s book on Expropriation in Public and Private International Law. 
Between 1959 and 1961 a great deal of fresh material has, of course, become 
available. Dr. White has used some of this, though by no means all. There 
are also a number of points of detail, on which her book is fuller than 
Professor Wortley’s work was intended to be. But all major problems are 
treated by Professor Wortley with incomparably greater depth, precision and 
insight. His work is based on far more extensive material Nothing in Dr. 
White’s book invalidates any one of the conclusions drawn by him. On the 
contrary: just because Wortley deals with nationalisation as nothing but a 
special case of expropriation, he enables his readers to see things in a perspec- 
tive which is at the same time wider and clearer. His book will unquestion- 
ably remain the English standard work on the topic. 

E. J. Conx. 


THE CASE FOR JEWISH Law IN THÈ Jewitsu Strate, By K. KAHANA, 
M.LITT. [London: The Soncino Press. 1960. 120 pp. 16s. 
6d. net.] 


A womeer of countries, till recently under British control and now 
independent, have inherited heavy legal problems. African states, hitherto 
governed under some variation of the system of indirect rule, have been left 
with superior courts administering a system of law mainly taken from 
England, and local courts administering “native,” “primitive” or customary 
law, and the problem of adjusting to a homogeneous or harmonious whole, in 
an atmosphere highly charged with nationalism, remains to “be solved. A 
country cannot replace its law overnight and there was no option but to 
take over the existing system, for the time being at least. 

This, too, was done in Israel, but the situation was very different. 
Dering the régime of the mandate there was in force a system compounded 
mainly of a body of Turkish-Mohammedan law «including the civil code 
known as the MejeMe and evarying local rules of land law) and where this 
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was silent or doubtful the whole edifice of English law and equity was super- 
imposed, save that questions of marriage, divorce and inheritance were 
reserved to the jurisdiction of the ecclesiastical courts of the various religious 
communities. 

Now Rabbi Kahana pleads the specious case of “Jewish civil law in the 
Jewish state ”—that is to say, that Jewish law should be adopted as the law 
of Israel. It is a superficial and extremely biased little book. Jewish law, 
it would appear, is in all respects superior to English and Roman law. It 
suffers from none of the defects of either of those systems——indeed, no defects 
at all. Its spirit is truth, morality and righteousness; its aim the social 
welfare and h&ppiness of the people. Alone of all legal systems it meets 
without difficulty developments in the social order. Israel will achieve 
complete success only by its adoption. 

In fact Jewish law has had a strange history and has emergede with 
abnormal characteristics. Starting from the secular code of an independent 
nation (Exodus xxi, 1 to xxii, 17) it lived through the succeeding 2,500 years 
as the rules of a religious community scattered throughout the world and 
nowhere independent, rules rarely in force as a whole de jure except by, 
consent of the parties, and consisting of law, morality, religion, fable and” 
folklore inextricably intertwined. Innumerable sages contributed to the 
massive writings that survive, no rabbi can have more than persuasive 
authority and nobody has had authority to legislate. Contradictions are 
innumerable, and change and development were commonly achieved by distort- 
ing what had been written to yield a new principle. When civilisation 
collapsed in the West 2,000 years ago and gave way to barbarism, this 
system, inherited from a simple civilisation that had passed away, had often 
to accommodate itself to a renewal of primitive conditions and the life of 
the ghetto. In all these circumstances parts of the law are many centuries 
behind modern thought and Jewish practice. Parts indeed survive with little 
alteration from the principles of primitive law—for instance, in the institu- 
tions of chalitzah and get. The trouble in Israel—and it is a troublous 
situation fraught with danger to the well-being of the state—is that the 
Jewish law of marriage and divorce has indeed been adopted (for the religious 
group is a political party) and entrusted to the jurisdiction of the rabbinical 
courts. But whereas, for example, persons who cannot intermarry owing to 
the stringent conditions of the Jewish law could, during the British occupa- 
tion, join in lawful wedlock in a registry office, in 1962 the safeguard of a 
civil marriage no longer exists. 

And, of course, in most matters calling for legislation in a modern state 
Jewish law can have nothing to contribute, 

A. 8. Drasrowp. 


Lzacze’s Roman Private Law. Third edition. By A. M. 
Pricoarp, LL.B. [London: Macmillan & Co., Ltd. 1961. 
xxv and 602 pp. 80s. net.] 


Ir is a curious freak of coincidence that, apart from cram-books, the two 
English books on the Institutes of Roman Law most commonly used by 
students in this century have been written by authors whose initials were 
R.W.L. Until] R. W. Lee's Blements of Roman Law was first published, 
R. W. Leage’s Roman Private Law held the field, though it became common 
practice to warn against its inadequacies and inaccuracies. The Ziegler 
second edition of Leage was still sufficiently popular to run to seven reprints. 
Both these editions commended themselves to those who wanted the principles 
of Roman law stated so simply and succinctly that they would be easy*®to 
learn—especially those who aimed at little more than a pass in the subject. 
But Leage was never quite a “readable” book® although the author wrote 
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that he aimed at a coherent statement. There was nothing in it to inspire a 
further interest in Roman law, though there must have been many who 
retained their copies as prima facie evidence that once they had had the 
semblance of a liberal education. 

Mr. Prichard set himself the task of removing the defects of the former 
editions. A new short historical introduction precedes the main subject- 
matter. The subsequent framework is in the traditional Institutes sequence of 
Persons, Property, Succession, Obligations and Actions; but there are now 
many more departures from the pattern of Justinian’s Institutes. Further, 
more attention is paid to the classical law and to the historical evolution of 
the law. At the end of the book, there are two appendices—one giving the 
English versions of some of the more common formulae, the other containing 
a short bibliography. 

Que might question whether a tutor was in any sense an agent of his ward; 
whether the child of an emancipated son, born before the emancipation but 
remaining in the potestas of his grandfather, should be called a quasi-agnate; 
whether the sacra invariably followed the bulk of the assets; whether risk 
, passes to the buyer when the contract of sale is “ completed ”; or whether a 
* negative interest entitling a bailee to sue for theft exists only where the bailee 
is liable for custodia, and not where he is Hable for culpa and his culpa 
facilitated the theft. Several topics appear to be inadequately treated— 
notably compensation in accessio, traditio, justa causa for traditio and 
usucapio, illegality of object in contract, subsequent impossibility, arra, risk 
in sale and hire, and missio in possessionem. But most of the inaccuracies 
have been removed; and the relatively few inadequacies are more than 
compensated for by particularly good treatment of responsa prudentium, the 
Roman attitude to peragrini, matrimonium non justum, cura of minors, 
ownership and possession, occupatio of res mancipi, rights to fruits, real 
security, methods of will-making, and the general introduction to delicts. 

Mr. Prichard has done much more than merely edit Leage. The book 
is nearly twice as long as the second edition and more than five-sixths of it 
is new writing. There is less dogmatic statement and more of the argu- 
mentative reasoning of the scholar and the law teacher. The style is more 
free, though occasionally marred by the use of technical words and phrases 
(6.9g. reipersecutory, traversable, one sues out) which a beginner would find 
difficult to understand. At times the arguments are lightened by attractively 
youthful phraseology. Footnotes have been removed and cross-references 
appear in the text. Many differences of viewpoint on particular topics are 
stated but wisely not resolved in a book of this character, although from time 
to time Mr. Prichard does commit himself on a controversy which happens 
to interest him. His interest in jurisprudence occasionally leads him into 
scientific analysis, though sometimes a little obscurely forethe beginner. 
There are many useful comparisons with English law. The book has indeed 
become eminently readable as well as scholarly. The index is carefully 
prepared, there are hardly any printing errors, the print is clear, bold type 
for headings is judiciously used and there is a pleasing dust cover. Above 
all the price is reasonable. All in all this is a book which should do much to 
ease the burden of the reluctant initiate in Roman law. 

RapHaeL Power. 


Natuan’s Equity THROUGH THE Cases. Fourth edition. By O. R. 
MarsHatn. [London: Stevens & Sons, Ltd. 1961. lix and 
e 682 pp. (with index). £8 10s. net.] 


pac of Nathan's, Equity will be delighted to ste a new edition of this 
valuable book edited ‘with sich competence and thoroughness. They may be 
e 
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disappointed with the binding which, both in appearance and quality, is poor. 
A further blow is the increased price of the work. First published in 1989 
at sixteen shillings, half the price of Snell’s Equity at that time, the price of 
Nathan increased to thirty-five shillings in the 1951 edition, two guineas in 
1956, and is now seventy shillings. However, it must be admitted that by 
comparison with other law books this is not an exorbitant price and indeed 
the quality of Nathan makes it fair value for money. The most unfortunate 
aspect is that the book might price itself out of the student market. It can 
only serve as a second book to Snell and many students cannot afford or will 
not pay so much for a second book, however strongly it is recommended to 
them. 

Those who buy this book can be guaranteed an edition up to, if not 
surpassing, the standard of its forerunners. It is not a complete account of 
Equity, being largely concerned with Trusts. There is nothing on Administra- 
tion, Mortgages or Remedies except for points directly concerned with 
Trusts. So the compass of a beneficiary’s rights of following trust property 
and the personal remedies in a Re Diplock [1948] Ch. 468 situation are dealt 
with, but there is nothing on specific performance. What little there was in 
the previous edition on Injunctions and Receiverships has gone, so also has® 
the chapter on “ Clogging the Equity” which was the only section dealing with 
Mortgages. 

The nature of the work can best be understood from the fact that only 140 
pages are spent on “General Principles” and over 500 pages are devoted to 
“Trusts.” “General Principles” begins with a very good, if concise, account 
of the relation between Law and Equity into which has gone a somewhat 
condensed version of the lengthy discusston of licences contained in the old 
edition. The treatment of licences suffers under the new scheme but the 
quality of the new chapter is compensation. Then follows “The Nature of an 
Equitable Interest,” in which are distinguished legal and equitable interests, 
equitable interests and equities, trusts and other equitable interests. This 
section is very useful to the student. The third and final heading under 
“General Principles” deals with Legal and Equitable Priorities. This is a 
less happy chapter. Perhaps it is that the subject does not lend itself as well 
to the case method of exposition. To the reviewer it seemed that the impor- 
tant principles were not shown in sufficient prominence amongst the mass of 
citation, The addition of an outline sketch of the general principles might 
help in a new edition. 

The main purpose of the book is an excellent account of the trust. This 
is as good an account as any students’ book gives. In the main the content Is 
the same as in the previous edition, but the order is entirely recast. 
Perhaps its greatest merit is that its style and clarity serve to maintain the 
students’ interest even in the duller aspects of trust administration. There is 
a particularly good opening chapter in which the trust is distinguished from 
other relationships, but perhaps the best piece of work is the chapter dealing 
with the essentials of a trust. It is good to see a full discussion of the need 
for a beneficiary and the possibilities of making provision for purposes. Re 
Tyler [1891] 8 Ch. 252; Re Dalziel [1948] Ch. 277; Re Bowen [1898] 2 Ch. 
491; Re Chardon [1928] Ch. 464 and Hopper y. Liverpool Corporation (1944) 
88 S.J. 218 are well cited. The inclusion of the latter case is particularly 
welcome. For too long, generations of students have seemed loth to seek it out 
in its comparatively obscure report. Now its valuable and erudite judgment 
is brought closer to them. 

The thoroughness of the editing can be seen by the number of new cases 
brought in. Almost all the relevant judgments of significance pronounced 
since the last edition seem to appear. Judgments are reproduced from Port 
Line Lid. v. Bon Line Steamers [1958] 2 Q.B. 146; Green v. Russell [1959] 
2 Q.B. 226; Oughtred v. I.R.C. [1960] A.C. 206; Lyle v. Rosher [19594 1 
W.L.R. 8; Re Ulverston § District Hospital [1956] Ch. 622; Re Endacott 
[1960] Ch. 282 and many other cases. Also iftcluded’are the Recreational 
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Charities Act, 1958, Variation of Trusts Act, 1958, Charities Act, 1960, and 
the Trustee Investments Bill as it stood at the time of publication. But the 
editor has not been content merely to keep the machinery ticking over. Many 
cases, available at the time of the previous edition but only referred to, make 
a welcomed fuller appearance. These include Re Scarisbrick [1944] Ch. 229; 
Re Gestetner [1958] Ch. 672; Northern Counties Insurance v. Whipp (1884) 
26 Ch.D. 482; Winter Garden Theatre v. Millennium Productions [1948] A.C. 
178; the High Trees Case [1947] K.B. 180 and the aforementioned Re Dalziel, 
Re Chardon and Hopper v. Liverpool Corporation. 

To compensate, a number of cases are relegated. ‘These include some which 
disappear in the reorganisation, such as those on clogging the equity. Com- 
ment on the Strathcona Case [1926] A.C. 108 is now rather over-shadowed by 
the inclusion of Port Line v. Ben Line. A number of other cases are no longer 
quowd including Taddy v. Sterious [1904] 1 Ch. 854; Reid v. Bickerstaff 
[1909] 2 Ch. 805 and a number of lesser known decisions which will be less 
regretted. 

Despite this exodus the book’s size is increased by perhaps one-third. 
. Few law books ever decrease in size or price, but if Nathan’s position as a 
students’ favourite is to be maintained this trend will need to be checked. It 
might be worth the editor turning his attention to the cases cited with a view 
to further editing. A few more cases could comfortably be axed. Do Re 
Forsey & Hollebone’s Contract [1927] 2 Ch. 879, really a case for conveyancers, 
and Dixon v. Olmius (1787) 1 Cox Eq. 414 help the student? With regard to 
other cases, some of the judgments might be edited a little more severely, 
though obviously this needs great caution. An amount of space might be 
saved by severely trimming the account of the facts of some of the cases— 
particularly where the facts appear in the judgments. In some cases the 
exposition of the facts takes up more space than the cited judgment and in 
many cases the detailed facts are not necessary. Particular offenders here are 
Att.-Gen, v. The Cordwainers’ Co, (1888) 8 My. & K. 584 (two pages elaborat- 
ing the facts, one of judgment) and Dison v. Olmius (over a page of fact, 
six lines of Judgment). 

Any space saved might lead to a price reduction or, if the book continues 
to be called Nathan's Equity and not Trusts the space might accommodate 
many of the present excluded topics. With the ever-increasing size of the 
subject many teachers and textwriters of equity are faced with the problem 
of fitting more and more material into a fairly constant space. Professor 
Marshall is undoubtedly taking the better course in treating a narrower field 
well rather than rubbing the surface of the whole area of Equity, but is 
there not a danger of ending in a position where for university purposes 
Equity and Trusts become synonomous, while large areas are forgotten? 

Finally, this review would not be @omplete without an expression of the 
highest praise for the book’s editor. This book contains a most important 
lesson for all intending case-book writers. As an illustration of almost perfect 
harmonising of case and comment it deserves thelr detailed study. 


J. A. ANDREWS. 


Tax SOLICITORS GUIDE TO DEVELOPMENT AND PLANNING. Third 
edition. By R. D. N. HAMILTON, LL.B. [London: Solicitors’ 
Law Stationery Society, Ltd. 1961. xxviii and 810 pp. 
47s. 6d. net.] 


Tus is the third edition of a well-established book, in spite of its cumbersome 
and illogical title; the occasion for the new edition is the spurt of legislation 
cdiisisting of the Acts of 1959 and 1960, which possibly sees the end, as the 
learned author remarks, of major amendments inf this branch of law fdr 
some time to come. The principles of compensation on compulsoryeacquisition 
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have turned almost full circle back to 1919, and some of the procedural 
problems hedged around enforcement procedure have been cut down, multiple 
appeals to the courts being replaced by the simpler but constitutionally 
questionable remedy of an appeal to the Minister. All these changes—and 
many more—are fully worked out in this practical book which will be just 
as valuable to the “ Planning Bar” as to solicitors. 

The layout of the book follows a logical pattern, starting with the 
development plan, proceeding through the control of development, enforce- 
ment procedure and specific controls to compensation, and concluding with 
conveyancing practice. There is not much about positive planning—the 
National Parks Act is scarcely mentioned—but this is intended as a book 
for the lawyer faced with a practical problem. Continually throughout the 
book, therefore, the learned author deals with such matters as the legal effect 
of a development plan (p. 86), the procedure on applying for pernffssion 
(p. 74, including the interesting case of Edwick v. Sunbury-on-Thames U.D.O. 
[1961] 8 W.L.R. 558) and the validity of conditions (p. 76; although the latter 
subject is handled in a more readable fashion the advice given is not as full 
as it is in Volume 2 of the Encyclopedia of Planning Law and Practice). 
The table on p. 148 (how to choose ‘the correct procedure when challenging 
an enforcement notice) should prove most useful in practice; the table 
relating to compensation on p. 198 et seg. seems somewhat unnecessary by 
comparison, as in many cases the right to compensation is referred to in the 
very section under which action has been taken against the client. 

It is interesting to read the learned author’s comment on R. v. Hendon 
RD.O., e» p. Chorley [1988] 2 K.B. 696, where he says (at p. 188) that “it 
may be thet the decision of the local planning authority is to be regarded as 
an administrative rather than a judicial decision.” It will be remembered that 
in that case, Lord Chorley obtained a writ of certiorari against the R.D.C.,, 
as interim development authority under the Town Planning Act, 1925, because 
he was able to show that an estate agent member of the council was financially 
interested in a planning decision taken by the authority. The effect of the 
authority’s decision under the 1925 Act was to assure to the intending 
developers a right to compensation in the event of a subsequent planning 
scheme coming into force which would make the development illegal, and it 
was apparently this compensation element that made the decision a “ quasi- 
judicial” one, so that certiorari would lie. The present author does not give 
any reasons for his view that the decision of a local planning authority would 
today be categorised as “administrative,” so that certiorari would not lie, but 
presumably the distinction is that there is now no necessary element of 
compensation m a planning decision. This in itself is not always true; the 
possibility of claiming compensation in respect of “the unexpended balance 
of established *°development value” mày still arise under the 1954 Act on 
refusal of permission, and the disappointed applicant may have rights under 
section 19 of the 1947 Act or section 89 of the 1959 Act to serve a purchase 
notice. In any event, it seems illogical to categorise the nature of a decision, 
where the consequences may impose a requirement of compliance with the 
principles of “natural justice,” by reference exclusively to the nature of the 
consequences that may follow from that decision. Is the availability or other- 
wise of compensation so much more important to the applicant than the 
probability of obtaining planning permission? Certiorari is of course a discre- 
tionary remedy, and the court may take the view that a would-be litigant 
should pursue*his remedy by appeal to the Minister and thence to the Court 
of Appeal, but a latter-day Lord Chorley may prove himself another ‘Major 
Buxton and wish to challenge the validity of an unconditional grant of 
permission; it is difficult to see why certiorari should not be granted in such 
a case where a breach of “natural Justice” can be established. 

The learned author ig a firm subscriber to the view that the Town ånd 
Country Planning Acts have not effected a revolution ig our system of land 
tenure (seé Chapter XIX), a view which is now probably held by most people 
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and, as he rightly points out, has been confirmed by Belfast Corporation v. 
O.D. Cars, Lid. [1960] 2 W.L.R. 148 (p. 264). Nevertheless, the importance 
of planning law in conveyancing practice cannot be over-stressed, especially 
in view of the growth of registration of title; the emphasis has now passed 
from title to searches and inquiries (in the widest sense) before contract, and 
the practical points contained in this chapter should be carefully studied by 
every conscientious solicitor. Searches before contract has almost become 
a subject in itself; planning matters are certainly the most important single 
class, but they are not the sum total of the investigations that should be made. 

In conclusion, it may be said this is a useful, well-produced and thought- 
fully written book, on a subject of vital importance to practitloners. 


J. F. Garsen. 


Toe Law or Stamp Duræs. Third edition. By J. G. MONROE, 
B.A., of the Middle Temple and Lincoln’s Inn, Barrister-at-Law. 
[London: Sweet & Maxwell, Ltd. 1061. xxviii and 267 and 
(index) 80 pp. 42s. net.] 


Tosg who already know this book in its previous editions will buy the new 
edition for no better reason than that it brings the law up to date. For, as 
the author points out In his Preface, the four years that have passed since the 
second edition have produced an extraordinarily large number of decided 
cases. Of these perhaps the most far-reaching in its effects is the decision 
of the House of Lords in Grey v. I.R.C. [1960] A.C. 1, which has decided 
that, by reason of section 58 (1) (c) of the Law of Property Act, 1925, the 
owner of an equitable interest cannot, without a document in writing, create 
himself a trustee for others of any part of that equitable interest. This put 
an end to the widespread practice of avolding stamp duty on voluntary 
dispositions by first transferring the property into the names of the intended 
trustees as nominees for the disponor and later directing the trustees by word 
of mouth to treat the property as an addition to an existing settlement. This 
decision is duly noted in its place. The author is, however, not led into the 
common temptation of bringing the new case into the text at dispropor- 
tionate length, as if it were of greater moment than any previous decision. 
Similarly with other new cases, for example, Oughtred v. I.R.C. [1960] A.C. 
206 and Independent Television Authority v. I.R.C. [1960] 8 W.L.R. 48. 
These are brought into the text and footnotes with no greater or less 
emphasis than they merit. 

Without wishing to belittle the careful work of the author, it must be 
admitted, however, that the most usefuf improvement in this édition is that, 
for the first time, the text of the principal statutory provisions relating to 
stamp duty is reprinted in full, in Appendix 5. It is now possible to assert 
with some degree of confidence that this is the best book on stamp duty for 
the practitioner as well as for the student. A branch of law that is ram- 
shackle, capricious and dull is so skilfully taken apart, rearranged and 
assembled, that it gives the appearance of being, admittedly still capricious, 
but orderly and in parts quite interesting. 

Stamp duties are a branch of the law that every practitioner must know 
something about, if he is to save his client paying unnecessary tax. On the 
other hand, it is beyond the capacity of all but the most outstanding memories 
to preserve so much factual knowledge: the normal intellect can be put to 
better uses. It is all the more important, therefore, that the practitioner has 
reagly to hand a book, not too heavy or big, which gives the law in a digested 
form, accurately’and with the authorities. This is that book. . 


bd D. C. Porren. 
. 
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FUNDAMENTAL RIGHTS IN THE Irish Law AND CONSTITUTION. By 
J. M. Key. [Dublin: Allen Figgis & Co., Ltd. 1961. xi 
and 274 pp. 85s. net.] 


Mn. Kenzy’s monograph, published by a new Irish publishing house, is an 
important work, and it illuminates a system of law too frequently overlooked 
by busy English lawyers. It would be hard to imagine a more opportune 
time than the present for the book’s publication for, with the ending of 
colonialism and in the shadow of grave world disasters, there has been a 
modern resurgeace of enthusiasm for the enshrinement of principles of civil 
liberties. This enthusiasm has been most marked in the newly independent 
countries of the Commonwealth, and even their elder sisters have been 
infected with the current spirit, as witness the enactment of a Bill of Rights 
in Canada. It is still possible that the Commonwealth as a single body*may 
decide to adopt some form of Bill of Rights, and useful pilot studies of the 
experience of various individual Commonwealth countries have been made 
(see, 4.g., Professor de Smith’s articles in recent numbers of the International 
and Comparative Law Quarterly, under the title “ Fundamental Rights in the e 
New Commonwealth”). Mr. Kelly, therefore, has done us a signal service in 
providing a detailed study of the way in which fundamental rights provisions 
have worked out in a common law country, albeit a country no longer within 
the Commonwealth. This is a learned book, exhaustive in examination of 
Irish cases, and rich in comparative analysis, particularly as regards the laws 
of the United Kingdom and the U.S.A. Furthermore, the author warns his 
readers that however well a constitutional provision may seem to be working 
its continued utility depends “on the watchfulness of the people” (p. vii). 

In his first chapter Mr. Kelly provides the historical background for the 
two Constitutions enjoyed by Ireland since 1922, and he discusses the pro- 
visions made concerning such basic problems as the mechanism for constitu- 
tional amendment. He then introduces the various topics to be considered 
in detail in later chapters. In this chapter also he provides his general 
conclusion from the study, namely, that the articles of the present Constitu- 
tion, which came into force in 1987, have not proved to be so invulnerable 
from the effects of later ordinary legislation as the rest of the Constitution. 
Nevertheless, in the author's view, the articles are not merely “ window- 
dressing”; they have become a useful statement of public principle (p. 28). 
The courts have at least respected them in the few cases in which they have 
come into question since 1987, and as early as 1989 Gavan Duffy J. went so 
far as to declare part of the Offences Against the State Act of that year 
unconstitutional as being repugnant to Article 40 of the Constitution (p. 24). 

Chapters IJ[-VIII contain the substance of the author’s detailed study of 
the fundamental rights articles. Perfonal liberty and freedom of expressiop 
are dealt with in Chapters II and III, and the closeness of Irish and English 
law is immediately apparent. Irish judges have never allowed terrorists to 
shelter behind general constitutional guarantees of personal or political rights, 
and the Irish legislature, like our own, has always been held able to curb 
personal liberty by simple statute. This position has its dangers and, as 
Mr. Kelly points out, “when constitutional barriers are thrown down for one 
purpose there is no certainty that they will not later be thrown down for 
another, less worthy purpose, with the former occasion pleaded as precedent” 
(p. 80). Consequently we are thrown back again upon the continued necessity 
for “the watthfulness of the people.” The law of defamation reminds us 
most forcibly of the “purer” nature of Irish common law as compared with 
English law, for the law is just the seme as that of England save that since 
1922 it has been unsullied by statute. There is perhaps one omission from 
these chapters. The reviewer would like to have seen some account of ghe 
dawless case, decided in,Ireland in 1957 and reported at 96°I.L.T.R. 92, for 
this case went to the European Court of Human Rights after the Irish courts 
had refuséd to grant a habeas corpus to Lawless (and the Irish Constitution, 
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especially Articles 29 (1) and 29 (8), was the subject of dispute in the case). 
It may seem odd that Ireland, while apparently supporting the movement 
towards international protection of fundamental rights, nevertheless denies 
that international law can override Irish statutes if they clash with the 
European Convention, and the author’s view upon this problem would have 
been welcomed. Chapters IV and V are concerned with freedom of assembly 
and of association. As one would expect, the Irish cases are nothing if not 
colourful. Of course Humphries v. Connor and O’Kelly v. Harvey are well 
known to English constitutional lawyers, but the later case of Ooyne v. 
Tweedy [1898] 2 I.R. 167, where a detachment of police had to be sent to a 
parish church to prevent violence between two priests, each of whom claimed 
appointment to the parish (pp. 103-104), is surely equally worthy of note. 
Apart from the footnote reference in Mr. Heuston’s recent book of essays, the 
case oes not seem to have been noticed by English constitutionalists. The 
curiously circumscribed fundamental property rights are treated in Chapter 
VI, while family and religious rights are the subjects of Chapters VII and 
VIII. These are for the most part based firmly on Roman Catholic principles 

e (though religious toleration is carefully safeguarded by Article 44), and it is 
in the field of family law, including education, that the judges have been most 
keen to limit the power of the legislature by applying consistently the consti- 
tutional provistons. Article 41 (which, inter alia, prohibits the enactment of 
any law allowing the dissolution of marriage, and also appears to prohibit the 
recognition of any second marriage entered into during the lifetime of a 
former spouse, where a decree of divorce relating to the first marriage has 
been obtained abroad) has, however, recently been considered by Karminski J. 
in Breen v. Breen [1961] 8 All E.R. 225, where the judge decided, following 
scant Irish authority, that a second marriage celebrated in Ireland, after the 
dissolution of a first Irish marriage by an English court, is valid. 

Chapter IX is entitled “The Administration of Justice and the Rule of 
Law,” and much of the chapter deals with matters which we are not normally 
accustomed to consider as part of the subject of civil liberties. Indeed many 
sections of the chapter, particularly in the sphere of administrative law, are 
not concerned with the fundamental rights articles of the Constitution at all. 
Though the title of the book suggests that the author is concerned with the 
general law of Ireland as well as the Constitution, it may be questioned 
whether he is wise to extend his study into the realms of pure administrative 
law. It is surely correct to consider “the Rule of Law” in this book, but in 
view of the exhaustive character of the previous chapters it is doubtful whether 
the reader will get much out of a half-page on Tribunals of Inquiry (pp. 256- 
257), where we are told that there have been several such Tribunals held in 
Ireland under the 1921 Act, but are then left high and dry while the author 

es on to problems in criminal law; ðr even from just over Seven pages on 
judicial control of administrative action (pp. 228-280). As it stands the 
chapter gives rather the impression of a rag-bag covering, inter alia, such 
topics as judicial tenure and martial law, as well as administrative law and 
aspects of criminal law of constitutional importance. Perhaps at least the 
chapter should have been split up into three or four separate chapters, but 
anyway there is plenty of good material in it. The transfer of the Royal 
Prerogative of immunity from legal process to the Republic has had very 
interesting effects, and Mr. Kelly’s analysis of the problem of bringing actions 
in contract and tort against the state is fascinating. On the whole the Irish 
postion is still rather like our own, though there has been no IMsh equivalent 
to our Crown Proceedings Act. The petition of right was, however, abolished 
in 1924, and the author presents a most ingenious argument (pp. 219-228) to 
suggest a way in which the Irish courts might provide private litigants with 
the same rights against the state as English litigants enjoy—and this without 
the necessity for enacting a new statute or passing an amendment to thg 
Constitution (a process which would now involve the holding of a referendum). 

The book contains very few minor blemishes. Both the bibliography and 

e 
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the text (at pp. 11, 12 and 100) refer to out-of-date editions of two books by 
Sir Ivor Jennings, and also to the twelfth edition of Kenny (though perhaps 
the date of this latter book, 1926, i.¢., shortly after 1922, explains its inclusion). 
Here, too, the eighth edition of Dicey is referred to, but this is in any case 
the last edition Dicey himself prepared (though it was published in 1915, and 
only reprinted in 1923), and the passage quoted from Dicey at p. 99 is not to 
be found in the tenth edition. The opening sentence on p. 124, quoting from 
K. C. Wheare’s Modern Oonstitutions, repeats the previous quotation on p. 80. 
And a Table of Statutes would have been welcome; at present there is a 
Table of Cases, but the statutes referred to in the text are included in the 
index. But these are all matters of small import. The book is to be welcomed 
most warmly, and Mr. Kelly congratulated on a noteworthy contribution to 
the literature of constitutional law. D. C. M. Yanorey. 

e 


THE CONSTITUTION AND GOVERNMENT OF GHANA., By LESLIE RUBIN, 
B.A., LL.B. (S.A.), LL.D. (Cape Town), and Pavitt MURRAY, 
A.B., LL.B., LL.M. [London: Sweet & Maxwell, Ltd. 1961. 
xvi and 810 pp. (with bibliography and index). 650s. net.] 


Pourricaz and constitutional developments in Ghana are seldom out of the 
news for more than a few days at a time, and the appearance of this up-to- 
date textbook on the constitutional law of Ghana is therefore assured of a 
grateful welcome. The authors are a former South African Senator, who 
until recently was a Senior Lecturer in the Faculty of Law of the University 
of Ghana, and an American lady who was a Senior Lecturer at the Ghana 
School of Law. Their central theme is the republican Constitution of July 
1960, which is printed in an Appendix and which is carefully analysed at appro- 
priate places in the main text. The book is easy to read and the material is 
admirably arranged. There are useful short chapters on chieftaincy and the 
sources of law in Ghana. Minor errors are few, though readers of footnotes 
will seek in vain for p. 1164 of Amery’s Thoughts on the Commonwealth [sic] 
(p. 170, n. 26), and they ought not to be told that the question whether the 
President is incapable of exercising his functions through infirmity is to be 
determined by the President himself (p. 105). 

However, I find it impossible to escape the conclusion that there is at least 
one major omission from the book and, what is more serious, a fundamentally 
erroneous approach to the analysis of the Constitution. In the first place, the 
book purports to be about the government as well as the Constitution of 
Ghana; yet the Convention People’s Party makes but one fleeting appearance 
after the brief historical introduction. President Nkrumah has often said: 
“The C.P.P. is Ghana and Ghana is the C.P.P.” This is the most important 
single fact about the government of Ghana. It is remarkable that thé 
interpenetration of Party and State is nowhere explored by the authors. 

Secondly, the authors have the surprising idea that American constitutional 
concepts and judicial precedents are especially relevant to the understanding 
and interpretation of the Ghanaian Constitution. They observe (p. vi) that 
the Constitution 


bears signs of significant American influence. The Constitution of Ghana 
follows the Constitution of the United States closely, in dividing the 
powers of the state into the three distinct categories of “legislative” 
“executive” and “ judicial,” and in conferring the “ judicial power of the 
state” upon the courts of the land. That the concept of judicial review, 
which is so potent an element in the constitutional law of the United 
States, is also inherent in the new Constitution of Ghana, there can be 
no doubt. What remains to be determined is its scope, and this .. . is 
the function of the courts. But it seems to us inevitable that in fis- 
charging that functfon, the courts of Ghana wil} look to American 
decisions for assistance. 
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Now, it is perfectly true that judicial review is inherent in the Constitution 
of Ghana. Article 42 (2) gives the Supreme Court original jurisdiction in all 
matters where a question arises whether an enactment was made in excess 
of powers conferred on Parliament by or under the Constitution. The powers 
of Parllament are directly limited in two ways. Certain articles of the 
Constitution cannot be repealed or amended except by the people acting at a 
referendum; and those articles which are not thus entrenched can only be 
altered by an Act of Parliament expressed to be an Act to amend the 
Constitution and containing no other provisions. It is also true that the three 
main functions of government are allocated to the three corresponding organs 
of government, that the President, who is the effective head of the executive 
branch of government as well as head of state, is excluded from membership 
of the legislature and that Ministers are responsible to the President alone. 
If Pagliament were to pass an Act conferring part of the “ judicial power of 
the state” upon a body other than a court (of. art. 41 (2)), the Supreme 
Court could justifiably hold the measure to be invalid, because only the people 
can amend the article of the Constitution which deals with the judicial power. 
And to this extent it could justiflably take into consideration American 
“decisions on the meanings of a court and judicial power. But a quest for 
other significant signs of American influence is likely to be unrewarding. 
Even the separation of powers in Ghana’s Constitution is less than half- 
hearted, for the characteristic checks and balances which contain the ambitions 
of the executive are lacking. Not only has the President an absolute veto in 
relation to Bills, but the first President (who is personally named in article 10) 
is invested by article 55 with an almost unlimited range of legislative autho- 
rity exercisable in his personal discretion. Whether Montesquieu would have 
identified in Ghana the very definition of tyranny may be an interesting 
speculation, but it is difficult to believe that he would have found cause for 
enthusiasm. 

The 1960 Constitution is in fact more closely analogous to the Constitution 
of Guinea and the most recent constitutions of some of the other French- 
speaking African states. And those constitutions still owe a good deal to 
precedents set by the Constitution of the Fifth French Republic. By failing 
to follow that line of approach the authors have withheld illumination from 
obscure places. Again, a fuller review of the process by which various 
safeguards against the abuse of legislative and executive power were removed 
from Ghana’s 1957 Constitution before the Republic was proclaimed would 
have offered readers a better opportunity of perceiving for themselves the 
implications of the 1960 Constitution. To the authors the Declaration of 
Fundamental Principles which the President is required by article 18 to make 
before assuming office operates as a restriction upon parliamentary 
sovereignty. But to some of us there,is a world of difference between a 
selemn personal declaration of adherence to the “principle” that “no person 
should suffer discrimination on grounds of . . . political belief” and a provision 
(such as the one which appeared in the 1957 Constitution) that no law 
“shall” authorise prescribed forms of discrimination. The formcr clearly 
does not give rise to legally enforceable rights and obligations, no matter how 
its purport may have been depicted at the time when the Constitution was in 
draft form; the latter clearly operates as a restriction upon legislative compe- 
tence, and in a country where judicial review of the constitutionality of legis- 
lation is accepted it will impose on the courts a duty to hold invalid any law 
that is inconsistent with its terms. The valiant attempts by the authors to 
demonstrate that the Declaration of Fundamental Principles should be placed 
on the same footing as a constitutional bill of rights are unconvincing, and 
few can be surprised that their views did not commend themselves to the 
Supreme Court of Ghana in the case of Re Akoto (which was unfortunately 
stilsub judice when the book went to press). Still less persuasive is their 
suggestion (at pp. 27-29) that since (a) the powers of the state are expressed® 
by the Constitution to’ “ derive from the people,” (b) the President ig required 
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to declare his adherence to the fundamental principle that the “powers of 
Government spring from the will of the people and should be exercised in 
accordance therewith,” and (c) certain provisions of the Constitution finally 
adopted by the Constituent Assembly were never put to the people at the 
referendum held to secure approval for the draft Constitution, the Supreme 
Court would be justified in holding the relevant provisions to be of no effect. 
Even a German phenomenologist would surely shrink from such a conclusion. 
And only a judge of scarcely imaginable hardihood would have the audacity 
to act upon it. 

This is a book which could well go into further editions. It is to be hoped 
that an oppottunity will be taken to reconsider those basic preconceptions 
which lead into paths marked “No Thoroughfare,’ and to reassess the trend 
of developments in Ghana in the light of constitutional experience in other 
young African states. -e 
S. A. DE SMITH. 
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CORRESPONDENCE 


Tus Enrror, 
The Modern Law Review. 


Sir, $ 


I was interested to read Mrs. Aikin’s illuminating commentary! upon the 
inconsistencies and unworkable proposals of the thoroughly mane llataewry 
report on the Truck Acts. 

If I may be permitted to take the criticism one stage further, I “would 
point out that the Committee's proposal was not that future legislation should 
apply to “all employees,” ? but to “all persons employed under a contract of 
service.” 8 Whilst this would widen the scope of the Acts in one direction,, 
it would reduce it in another for the present definition of workmen includes 
persons not employed under a contract of service. 

Further, in dealing with the question of deductions, the Committee 
thought* that the Acts prevent deductions which appear desirable both to 
employers and workers, and instanced, inter alia, payment for transport, and 
for protective clothing or tools. Whilst it is true that the scope of exceptions 
permitted under the Acts of 1881 and 1896 is uncertain, do not these instances 
fall within them? The provision of transport falls within section 3 (1) (c) of 
the 1896 Act—see Roddy v. Corporation of Londonderry.® 

Certainly a new inquiry is necessary. Is it too much to hope that it will 
start on a sound basis with a comprehensive survey of the present Jaw? One 
does not expect elementary errors of this nature in a report which took two 
years to produce. 

Yours faithfully, 


M. A. Hresire. 
Faculty of Laws, 
University of London, King’s College. 


1 (1961) 25 M.L.R. 215, 

2 As recorded by Mra. Aikin at pe. 215, 220. 

8 Para. 47, p. oe Summary of Recommendations, p. 82. è s 
9< Para. 14, r3 
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THE RIGHT TO THREATEN STRIKES—II 


Last year the present writer suggested that the reasoning in Rookes 
v. Barnard * should be reconsidered.* It was argued, first, that the 
little known tort of “intimidation”? should not be extended to 
include a threat to break a contract—not least because, if it is, 
“the doctrine of privity of contract is strangely outflanked.” It 
was suggested, secondly, that the combination in this case was 
essentially one to induce breaches of contract; thirdly, that one 
defendant, not being a contracting party, could not possibly have 
done more than induce breaches; and lastly, that section 8 of the 
Trade Disputes Act, 1906 (even if the tort of intimidation were 
extended), would anyway provide a defence for what had been 
done. 

The Court of Appeal,’ in reversing the judgment below, has, it is 
submitted (subject to any appeal to the House of Lords), provided 
clear and unanimous authority for the first and third arguments, 
and strong support for the second; while two of their lordships have 
upheld the wide interpretation of section 8. This note on the judg- 
ments in the Court of Appeal is by way of postscript to the writer’s 
earlier article and attempts only, to examine their meaning and 
effect in the light of the authorities already advanced last year.‘ 
It is, also, concerned, as was that article, with the ** lawyer’s law,” 
and with policy only in so far as it touches that law. 

The Court of Appeal’s decision may be seen as a vigorous 
reaffirmation of the ‘ right to strike.” Such phrases are, of course, 
compounded both of formal law and of social policy; and com- 
mentaries on labour law necessarily cannot escape a mixture of both 
‘elements. An acceptance of the policy of the Trade Union Acts 


1 [1061] 2 All ee 825; [1961] 38 W.L.R. 488 (Sachs J.). 
“2 Jas Right to Threaten Strikes ° (1961) %4 M.L.R. 672. A note which 
greed with the last three argomenta aad by implication, with the first, 
peared in [1961] Camb. L.J. (Prof. C. mson). 
whe 82] 2 a E.R. 579; [1962] 8 W.L.R. 260 ic. A.).e Page references infra are 
to the All 
4 This note ie not repeat the’ authorities discussed last year. s 
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and Trade Disputes Act often entails a willingness so to construe 
gaps in the common law cases that the effects of the statutes are 
not nullified; whereas a view that the policies of the Act of 1906 are 
peculiar in the protection of trade disputes may easily influence 
argument upon its construction or upon the comman law liabilities." 
The facts of the present case compelled, at one level, a formal legal 
decision; at another, a choice of policy. The interests of the collec- 
tive group (composed of individual trade unionists whose freedom 
to bargain is proportionate to the strength of the group) stand 
squarely counter to those of one individual worker who has resigned 
from the union.® This conflict of interests did not go unrecognised 
by the Court of Appeal’; but their Lordships avoided the traditional 
trap for common lawyers in difficult questions of industrial law— 
that of oversimplifying the problem into “ David and Goliath ” 
terms. The “ policy *’ of these judgments may be said to be that* 
which the struggles between courts and unions bequeathed to 
modern English industrial law, namely the recognition of the right 
to strike for collective union interests; exclusion of industrial 
combat as far as possible from the law courts 8; and, where it must 
enter, its regulation by the liberal policy and Queensberry Rules of 
the 1906 Act. But the formal legal argument concerning the conflict 
of rights did not of course depend upon that policy; and it is here 
of interest to notice that the judgment (of Pearson L.J.), which is, 
perhaps, legally the most ‘‘ formal,” takes the narrower (and, the 
writer would respectfully submit, less supportable) view of section 
8 of the Act. Even so this judgment most strongly finds for the 
defendants at common law. 

It will be recalled that Rookes, an employee of B.O.A.C., had 
resigned from his union, A.E.S.D., in 1955. Of the three defen- 
dants two were also employed by B.O.A.C., Barnard (Chairman of 
the A.E.S.D. branch) and Fistal (a local shop steward). The third, 
Silverthorne, was not an employee of B.0.A.C. (a fact largely over- 
looked by Sachs J.) but a paid divisional organiser of A.E.S.D.° 
The three hid been active in threatening B.O.A.C. that a strike of 
union members would take place if Rookes were not withdrawn, 
because his presence as a non-unionist offended an informal 100 
per cent. union-membership agreement between the union and 


5 See [1961] Oamb. L.J., p, 197: ‘ Curious effects are likely to be produced 
by the application of the i rules of construction to any statute, and 
ones very curious indeed may be expected when the statute is itself as highly 
pogaliar as this Act.’' On the policy of the Act and the courts see 24 M.L.R., 
p. ee. tg 

8 Co pare the article of R. W. Rideout (1962) 25 M.L.R. 187 ‘* Protestion of 
the Right to Work,’ who recognises this conflict at p. 147. 

1 Sellers L.J., p. 588: ‘‘the union members thought that their solidarity in 
membership .. . was more important than the well-being of the plaintiff... ." 
8 See especially Kahn-Freund on ‘‘ Labour Law," Law and Opmion in Engjand 

e in the 20th Century (ed. Ginsberg), p. 215. 
® Silverthorne died before the appeal was hearde p. 582. The union is now 

the Draughtsmen’s and Allied Technicians’ Association. 
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B.0.A.C. A resolution to that effect was passed. The strike would 
have been a breach of contract by the employees. Rookes was 
suspended and later dismissed, without breach of contract, by 
B.0.A.C. 

His action, which succeeded in the court below against all three 
defendants, alleged conspiracy. But since the defendants had acted 
in furtherance of a trade dispute,’ section 1 of the statute of 1906 
prevented an allegation merely of a conspiracy to injure, because it 
provides that acts done (in furtherance of a trade dispute) in pursu- 
ance of an agreement or combination by two or more persons 
shalle‘ not be actionable, unless the act, if done without any such 
agreement or combination, would be actionable ?? 4—i.e., actionable 
by the plaintiff bringing the action.* Thus, Rookes had to prove 
that the acts of the individual defendants were “ actionable.” 

"Sachs J. had found this by holding that each threat to break a 
contract of employment constituted the tort of intimidation action- 
able by an injured third party. 


1. INTIMIDATION By BARNARD and Fistrau? 


The Court of Appeal unanimously rejected this extension of the 
tort of intimidation, which, as Pearson L.J. said, ‘ would overturn 
or outflank some elementary principles of contract law.” # 
Intimidation their Lordships accepted as an old-established cause of 
action, although they termed it ‘‘ obscure, unfamiliar and pecu- 
lar,” 14 and * odd.” 5 Many cases are authority for the view that 
a threat by A unlawfully to injure B with the “ object and 
effect ’? 18 of injuring C, gives C a cause of action against A. This 
is not, it is thought, because of any “‘ interest ° which C has in 
“ B’s liberty.” 17 Such a formulation would, as Pearson L.J. 


10 Within the meaning of s. 5 (8) of the 1906 Act: see 94 M.L.R., p. 574, note 16 
Sellers L.J., pp. 588-584 makes it clear that they also acted for legitimate 
trade union purposes. See infra, p. 623. - 

18 s. 1, Trade Disputes Act, 1906, amending s. 8, Conspiracy and Protection of 
Property Act, 1876. 

18 Sellers L.J., p. 584. Pearson L.J. at p; 8602 pits the matter slightly 
differently as to causation; infra, p. 521. Pearson L.J. points out also that 
the section, when read after s. 8 of the Conspiracy and Protection of Property 
Act, 1875 (to which it ıs an addition), clearly means the words ‘ by two or 
more persons'' to qualify ‘‘agreement or combination,” and not "an act 
done,’’ so that "the act '’ can include an act done by one person. This is 
undoubtedly so; but it is not thought that his Lordship means to controvert 
the argument put in 24 M.L.R., p. 581. See infra, p. 628. 


18 P. 808. . 

14 Pearson I.J., p. 608: it “has its roots m cases of physical violence and 
threats of violence.’ Cf. Pearson L.J., p. 608, “a rare and peculiar cause of 
action.’’ 


15 Sellers L.J., p. 586. 

18 Qesrson L.J., por The intention to injure is plainly a necessary ingredient 
in the tort: Sellers L.J., p. 586 (adopting the definition in Salmond, 
Torts (18th ed.), pe 699) and 24 M.L.R. 5790-580. 

17 [1961] Camb.L.J., p. 191. . 
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remarked be “a novelty in the law.” 19 Even if it were thought 
to state the problem here, that way of putting the matter ‘ does 
not solve it”? because “‘ it suggests that the nature of the injury 
with which A threatens B is irrelevant,” 1° whereas its nature is 
critically important. The preferable analysis is that C’s right to 
pursue his affairs is infringed if it is interrupted by unlawful act or 
threat.2° 

. To the familiar authority for these propositions, their Lordships, 
especially Pearson L.J., add new, and somewhat vintage, stock.** 


Intimidation and Privity of Contract . 


At the root of all three judgments there lies the fundamental 
doctrine, which has recently been reaffirmed by the House of 
Lords,” that a third party (here Rookes) does not normally acquire 
rights from a contract (here the contract between B.O.A.C. and each 
other employee). ‘* The contract between A and B is res inter alios 
acta so far as C is concerned, and C has no right to enforce it in 
any way: he is not entitled to require the parties to perform it nor 
to recover damages from either of them for not performing it.’ * 
If C has no cause of action for breach, he cannot be allowed to sue 
A for the threat to break. That would be an “ anomaly ” 
(Donovan L.J.) and ‘‘ inherently absurd” (Pearson L.J.).** 
Sellers L.J.?° firmly reasserted that a man may break his contract 
without giving rights to those outside it who are adversely affected : 
“ The plaintiff was not a party to the contract and I can see no 
ground on which he acquired any rights under it and none was 
suggested ”’ ?°; and he quotes Pound Ch.J.: “it is not right to 


18 Pearson L.J., p. 603. 

19 Bellers L.J., p. 588. The present writer respectfully prefers Pearson Is. J.’'s 
refusal even to state the problem in that way, since the formulation includes 
the persuasive definition by which the desired conclusion is more easily 

' suggested. It assumes, in our case, that C has an * interest” n the contract 
between A and B, whereas that is the question to be decided. For the recent 
history of the matter, see the cases gted ın 24 M.L.R., pp. 575-576. 

20 Pearson DI. phi 603-604, ° 

31 pp. 604-605. ers I.J. accepted these authorities: p. 686. The maim case 

cited, however, seams, with respect, to turn upon the proprietary mterests of 

the plaintiff, and to be a long way from the modern tort: Y.B. 9 H. VII, 7-8 

g has action against one who menaces drives away his tenants at will). 

cruttons v. Midland Silicones [1962] 2 W.L.R. 186; [1962] 1 AN -E.R. 1; 

see Pearson L.J., p. 608: of. 24 M.L.R., pp. 577-578. 

23 Pearson L.J., p. 608; and sea Sellers L.J., pp. 586-586. 

24 Donovan L.J., p. 600; Pearson L.J., p. 608: If A threatened, and then 
committed the breach, ‘‘ surely the result would not be that O, though havin, 
no cause of action in respect of the damage caused by the actual Premk of 


a2 


a6 p 586. It 18 suggested that the view of the headnote writeys ın [1962] QeAll 
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break one’s contract . . . but it is only a breach of duty which the 
parties have fixed for themselves and it cannot be turned into a 
tort.” at 

Indeed, their Lordships noted that even B may have no action 
in respect of a threat by A to break the contract between them, 
unless, at any rate, it evinces an intention no longer to be bound.*® 
In that event, he (B) has an election which he is entitled to exercise 
in his own interests without regard to C.?? Here it would be absurd 
to give C a right to sue in tort where B could not sue, or chose not 
to sue, for breach of contract.°° And, on the facts, it was not even 
clearsthat the threat to strike would have amounted to an anticipa- 
tory breach such that B.O.A.C. could itself have sued Barnard and 
Fistal.*+ 
, The present writer respectfully renews his suggestion that these 
propositions are elementary, fundamental and correct. They can- 
not be evaded merely by stating that the plaintiff sues ‘‘ in tort ”’ 
and not on the contract, for that would indeed be to resurrect the 
clanking ghosts of the forms of action and ring the changes so as 
to find for the plaintiff. For many years it has been “ a trite 
saying in our law that, in general, no one except the parties to a 
contract can sue for a breach of it . . . the existence of a contract 
between A and B is entirely irrelevant to the determination of A’s 
liability in tort to C. It cannot help C, but it cannot hinder him.’’*? 
In order to succeed, a plaintiff such as Rookes needs just that help. 
He has to rely upon the breach of, or (more slender still) the threat 
to break, the contractual obligation which the defendant owes only 
to other persons. The same is not true of tortious and criminal 
acts where the duty to refrain is owed, in Winfield’s phrase, to 
“ persons generally.” 3 This thread has long run through the 
modern English law. As Maule B. said in 1889: ‘It is clear that 
an action of contract cannot be maintained by a person who is not 
a party to the contract; and the same principle extends to an action 
of tort arising out of the contract.” ** It is submitted that these 
propositions formed the ratio decidendi of the judgments of both 
Sellers and Pearson L.JJ., with which Donovan L.J. concurred, 
and as such form the ratio of the Court of Appeal decision. 


37 Remer v. N. American Newspaper Alliance, 88 A.L.R., p. 27 (1982). In 24 
M.L.R., p. 678, the authorities cited after the word ‘‘ contract are omitted, 
as they are by Sellers L.J. They read: ‘‘ (‘ The Right to Break a Contract,’ by 
Barbour, 16 Mich.L.R. 106; Selected Readings on the Law of Contract, 500).”’ 

48 Sellers L.J., pp. 585-586. See 24 M.L.R., p. 578. 

29 Pearson L.J., p. 608. i 

80 Ibid. 

31 Bellers L.J., p. 586: see infra, p. 529. There will be no such breach unless 
the intention of the workers to strike is made clear: compare Evans v. Cory 

others (1987) 4 L.J.N.C.C.R. 289. ~ 

32 Winfield, Provittce of the Law of Tort, pp. 78-74 (tales supplied). 

33 Winfield on Tort, p.©. ° 

34 Tollit v. Sherstone (1880) 5 M. & W. 283, p. 289. 
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“ Unlawful ” Acts and Means ** 


A parallel way of putting the problem (and, the writer submits, of 
making the same point in substance) but one which appears to 
speak of tort more than of contract, is to say that the act threatened 
was not “ unlawful.” Sellers L.J. rejected as* inadequate the 
definition of Sachs J. that an unlawful act meant merely ‘* some- 
thing which the doer has no legal right to do.” 3 Although in one 
sense a “* legal wrong ” *’ as against the employer, breach of the 
employment contract need not be an “* unlawful’? act in this 
context. ‘“‘ The difficulty is that the word ‘ unlawful ’ can be, and 
is, used in different senses,” said Donovan L.J., by way of preface 
to a review of the authorities, quoting two different meanings in the 
Sexual Offences Act, 1956 °°: *‘ It may mean unlawful in the sense 
of being contrary to law. It may also mean unlawful in the sense 
of being illicit or wrongful as against some particular person but” 
without being contrary to law.’ He traced the development of 
criminal “‘ intimidation ’? and showed how after the Criminal Law 
Amendment Act, 1871,‘ it needed acts justifying binding over *'; 
and how this flavour was retained in the interpretation put upon 
section 7 of the Conspiracy and Protection of Property Act, 1875, 
in cases concerning threats to strike. After 1875, threats to 
break a contract of employment were (with a few statutory excep- 
tions) no longer unlawful in the sense of being criminal. 

Both Donovan and Sellers L.JJ.“* illustrated from the earlier 
cases that previous judges, especially in the House of Lords, had 
usually suggested that in the tort of intimidation the “ unlawful ” 
act threatened had to be either tortious or criminal.‘* The two 


35 For a discussion of Conspiracy and Breach of Contract, see below, Section 4, 
p 522. 36 Sellers LJ., p. 589. 

37 8, Wales Miners Fedn. v. Glamorgan Coal Co. [1905] A.C. 289, Lord Lindley, 
Be 258; cited by Sellers L.J., pp. 591-592; Donovan L.J., p. 508. Cf. 24 

L.R., p. 578, and p. 682 (n. 76). 38 p. 696. 

39 gs, 6 and 10; R. v. Chapman [1959] L Q.B. 100. 

40 Tt is sgnifcant that the Act of ISTI prohibited certain means of coercion, 
violence, threats, molestation, and acts justifying binding over; but did net 
mclude breach of contract: Donovan Dao pp. 599 and 601. His lordship’s 
analysis 1s supported by previous judgments which have jomed the common 
law torts and these statutes in stating the law: 6.g., Fletcher Moulton uJ. 
on s. 7 of the Act of 1876 in Ward Lock v. O.P.A.§. (1906) 22 T.L.R. 827, 
$ 829. a: 596. Bee, too, Bellers L.J., p. 588. 

aa Gibson v. Lawson [1801] 2 Q.B. . It might be added that at the time 
of R. v. Bunn (1872) 12 Cox 816, the Master and Servant Act, 1867, still 
allowed for criminal prosecution of workers who broke contracts of employment, 
with, in cases of "' aggravated misconduct,’ up to three months’ imprisonment. 
This Act was repealed by s. 17 of the Conspiracy and Protection of Property 
Act, 1875. This adds further point to his lordship’s remark that the 
Conspiracy and Protection of Property Act 1875, ss. 4 and 5, expressly 
retained two categories of breach of contract which could be criminal. See 
also on those sections, infra, p. 522. 

43 With which Pearson L.J. agreed: p. 608. 

44 Sellers L.J., pp. 589-608, Donovan L.J., pp. 698-601. For these case@ see 

° 4 MLR., pp. 675-577, and p. 677, nn. 46 and 47, for suggestions of wrongful 
acts which are not ‘‘unlswiul’’ for this pu®pose, dther than breaches of 
contract. | 
‘| 
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Irish cases,‘® which promoted an extension to threats to break a 
contract, were shown to rest upon a misunderstanding of Lord 
Dunedin in Sorrell v. Smith, who indeed supports the opposite 
view.*® The dicta in Conway v. Wade *' at most leave the matter 
open, and may sefer to threats to commit the tort of procuring a 
breach of contract, a matter discussed below. 

Donovan L.J. stressed that if a strike in breach of contract were 
really unlawful ‘‘ there would have been countless actions against 
strikers before now, on the ground that they had conspired to secure 
their ends by unlawful means. . . .”’ 48 In trade disputes, threats 
to stgike are regularly made, and “ strikes ” nearly always involve 
breaches of contracts. (His Lordship thought the “ only relevant 
sense of the expression ‘ strike action °’ in the present case ” was 
cessation of work without giving notice; and would obviously wish 
“to reserve the word ‘‘ strike’? more generally to that usage.**) 
“ If this be so,” he said, ‘‘I find it astonishing that in England, 
at any rate, no one seems to have thought of the point before.” 5° 
In cases, to name only a few, like Allen v. Flood," Hodges v. 
Webb * or White v. Riley ® the point could obviously have been 
argued more fully, but was not. This absence of authority was 
significant and persuasive in the light of the fact that the judgment 
of Sachs J. would, in counse!’s phrase, drive a ‘f coach and four ”’ 
through the Act of 1906, rendering its protections, as Donovan 
L.J. put it, “largely illusory,” and make the law encourage light- 
ning strikes.** A threat to break a contract was not, by itself, in 
this context an ‘‘ unlawful ” act. 


45 Cooper v. Millea [1988] I.R. 749; Reordan v. Butler [1940] I.R. 847. In 
Huntley v. Thornton [1957] 1 W.L.R. 821 Harman J. may have taken a 
similar view; but his decision is not entirely clear: see Donovan L.J., p. 599; 
discussed infra, p. 528. 

46 [1925] A.C. p. 780-787. 

4r [1909] A.C, 606, 510: Sellers L.J., p. 592; Donovan L.J., p. 601: infra, 

. 520. For other comments on this case and doubts about the value of these 
icta, see 24 M.L.R., pp. 585-586. 

48 p. 600. e e 

4? p. 596: “I take the expression (strike action) to mean the withholding of 

labour by an employee contrary to the terms of his subsisting contract of 

employment.’’ The present wnter would respectfully disagree with this usage 
ang cose to use the word '' strike ” to describe concerted stoppages even if 
they involved no breach. 

50 p. 00: see 24 M.L.R., p. 577. 

51 [1898] A.O. 1. 

52 [1920] 2 Ch. 70. 

58 [1021] 1 Ch. 1. It was suggested in 24 M.L.R. p. 577 that notice sufficient 
to avoid breach of contract was found or assumed in this case (as in many 
others). The writer now wishes to add to that view. The Cduri of Appeal 
seamed not to think it important whether such notice had been given: (ses 
Younger L.J., p. 29 and Warrington L.J., p. 28). That it probably was given 
is to be gathered from the facts on p. 4, read in the knowledge that November 
28, 1919, was a Friday! (Compare the doubts of Donovan L.J. at p. 599 of 
ibe present cage.) 

5@ Sellers L.J., p. 588; Pearson L.J., p. 608; DonovaneL.J., PP. 600-601: if thee 
respondent were right, thene'' the policy which workmen should pursye in order 
to avoid liability is to strike first and negotiate afterwards. ” ` 


- 
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2. INTIMIDATION BY SILVERTHORNE? 


Silverthorne had no contract with B.O.A.C. which he could threaten 
to break. He had, in substance, threatened to induce breaches of 
contract by the A.E.S.D. members.” But an actual inducement 
would be protected by the first limb of section 8 of the Act, whereby 
an act done in furtherance of a trade dispute is not actionable ‘ on 
the ground only— (limb 1) ’—that it induces some other person 
to break a ¢ontract of employment or— (limb 2) ’—that it is an 
interference with the trade business or employment of some other 
person. ...’? Since “* there can be no liability for threats where 
there would be no liability for doing that which is threatened*to be 
done * °° the first limb of the section was plainly sufficient to excul- 
pate Silverthorne." He threatened to do what was not actionable 
by the plaintiff as against him. . 

The elementary simplicity of this argument caused their Lord- 
ships not to discuss Silverthorne’s position further." But it is 
worth asking, what would be his position if the Trade Disputes Act 
1906 did not apply, e.g., if there were no “ trade dispute ”’ being 
furthered. The question might then arise whether C can sue D 
when the latter has done him damage by threatening to induce A 
to break his contract with B. The threat is to commit a tort, some- 
thing “ unlawful,” and might therefore be said to be actionable by 
C as intimidation. From one passage, such might be thought to 
be the view of Donovan L.J.” It may be asked, however, whether 
“ logic does not demand . . . that only a contracting party can be 
plaintiff in such a case,” * just as he is the only person who can 
sue for breach, threats to break, or inducing a breach. Contractual 
obligations are not the same as other duties, and torts springing 
from them are bound to be peculiar. That is why the only possible 
plaintiff in an action for inducing a breach of contract is the 
damaged contracting party. The arguments which made it 
“ inherently absurd ’ * to allow C to sue A for threatening to 
break the contract with B, whey he could not sue A for the breach, 
would surely make it patently ridiculous for C to have an actien 
against D for threatening to induce the breach when he could- not 
sue D for the inducement itself ! 


55 Sellers L.J., p. 688; Donovan L.J., pp. 595, 600-601; Pearson L.J., p. 608. 
It must be remembered that such inducement can be committed aven where the 
inducee is willing; and that talk of procuring ‘‘ reluctant law-abiding citizens to 
commit breaches of contract '' (1961 O.L.J., p. 194) is, therefore,: likely to 
result in erroneous analysis. Compare 24 MUR, p. 582. 

58 Pearson LJ., p. 608; Donovan L.J., p. 601. The matter was discussed in 

24 M.L.R., p. 579 and pp. 584-589. The suggestion that the act of inducing 

could not be called “unlewfal™ when is was not “actionable " T: 579, 

n. (57) and p. 591 (c)) is supported by all three judgments on Silverthorne. 

Sellers L.J., p. 504 mght be understood to bring in mb (2) to protect him. 

Although the second limb could, indeed, be so interpreted, 1 is not, with 

respect, necessary for this purpose. , . o 

#68 As to his position vis-t-o1s the conspiracy, see' infra, p. 628. ` i 

50 p. 590. explaining the dicta in Huntley v. Thommton 1967] 1 W.L.R. 321. 
80 M.L.R., p. 579. 81 Pearson L.J., p. 608. 
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8. DAMAGE AND CAUSATION 


Proof of damage caused by the threat is essential for a cause of 
action in tort for intimidation.*? But was damage caused to Rookes 
by any individugl threat in this case? And, if not, would that 
matter? Sachs J. thought it would not matter ° because where 
threats were conjoined, and damage was foreseeable, as here, the 
defendants could not be heard to deny the causation. But that 
reply might be thought to evade section 1 of the Act of 1906 by 
bringing in the combination in order to prove that the individual 
acts gre actionable. In dicta which are, it is respectfully submitted, 
good law and in contact with industrial realities, Sellers L.J. twice 
insists that it was the combination alone which constituted the 
effective pressure and was the cause of any damage suffered.” 
*Individual threats to quit might have been welcomed by B.O.A.C. 
as a different way of terminating the troubles, and might well not 
have led to the dismissal of, or any other damage to, the plaintiff. 
On causation, there was no clear finding by the jury that individual 
threats would have caused damage; and, indeed, their findings 
appeared rather to attribute the damage to the combination.” 
In fact the only individual threat which might have caused damage 
was one to call the members out on strike; and that, as we saw, 
being a threat to induce breaches of contract in furtherance of a 
trade dispute, was not actionable at all. 

On the other hand, Pearson L.J. suggests, in discussing section 
1, that the fact of causation may be assumed, because the judge is 
to decide “ on the assumption that all the facts (including in 
particular the causation of the damage) are the same,” apart from 
the combination.*’ With respect, it is thought that the view of 
Sellers L.J. is to be preferred, in so far as it leaves the court free 
to decide, in any particular situation (of which strikes might be a 
not unusual example), that only the combination could possibly 
have caused the damage. Nothing in the Act suggests that the 
court should be debarred from saying that damage flowed only from 
the combination. Pearson L.J. remarks that if the section requires 
the jury to decide the hypothetical question: ‘* Would the indi- 
vidual threat have caused damage to the plaintiff?,’’ it imposes a 
difficult and unusual task, requiring the necessary additional 
evidence. But the section does introduce a hypothesis—and a 


62 This, a is suggested, lies behind the remarks of Sellers L.J. at pp. 588-589. 
(The a ın Rookes v. Barnard on tho. an of damages was not 
TEE in view a the court’s decision on liabili 

68 [191] 2 All B.B., p. 882; discussed 24 M.L.R. A where further authority 
which mipan e sup A that view 1s cited. In spite of that, however, 1t was 


there sugge at the view evades section 1 *' because the defendants are 
viewed co sheets in order to establish engine iat pene a 
04 y, 586-586 and p. 598. See also p. 686. 85 p. 585. 


66 685, Sellers L.J. This approach to such, cago’ was. lainiy parod by® 
Fivershed M.R. in Shomson v- Deakin: eee Ch. at P. 
87 p. 602. å 
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o 
hypothesis about the particular situation. The section is not an 
exact equivalent of the criminal law protections in section 8 of the 
1875 Act (even though it operates by way of addition to that 
section). The earlier section dealt with: “ An agreement or 
combination ... to do or procure to be done any fact . . . (which), 
if such act (were) committed by one person . . . would not be 
punishable as a crime.” The 1906 section deals with: ‘f An act 
done in pursuance of an agreement or combination by two or more 
persons ”? which is not to be actionable unless “‘ the act, if done 
without any such agreement or combination would be actionable.” °° 
It might well be argued that ‘‘ the act done ” in this case, being 
a threat to strike, was inherently a collective act; and that the 
individual workers did not and could not threaten to strike, but 
voted to stop work together. But if individual threats are made, , 
an individual threat which could not possibly cause damage surely 
cannot be actionable under the section, even if damage in fact 
occurs by reason of a combination. 

“As Kennedy L.J. put it: “ By the operation of section 1 all 
argument previously derivable from the fact of combined action is 
got rid of, provided that the act is an act done in contemplation or 
furtherance of a trade dispute. If the act would not be actionable 
if done by a person acting alone, it is, by virtue of this section, 
equally not actionable if it is the act of two or more persons acting 
in agreement or combination.” ® ‘* All argument ” surely includes 
argument about damage caused by the fact of combining. Lastly, 
it should be noted that sections 4 and 5 of the 1875 Act contem- 
plated that difficulty might arise from this problem of causation, and 
provided against it by enacting that criminal penalties are to be 
suffered by the worker who breaks his contract in the circumstances 
there specified when he has ‘‘ reasonable ground to believe that the 
probable consequences of his so doing either alone or in combination 
with others ” 7 will be to bring about the harm described. If the 
Act of 1875 (as amended in 1906) is read as a whole, one’s attention 
is caught by the absence of any such provision from the new pars- 
graph in section 8 added by section 1 of the 1906 Act. 

The protections provided by that section 1 have been narrowed 
by recent interpretations of the phrase “ in furtherance of a trade 
dispute.” 7 The argument of Pearson L.J. would, it is submitted, 
introduce a new limitation which the Act does not support. 


4. Tae NATURE OF THE CONSPIRACY 


As to the conspiracy, there could be no doubt that, quite’ apart 
from section 1 of the 1906 Act, it would not be unlawful as a 


68 Pearson L.J. says that the combination is to be ‘‘ deemed ” to be ‘* absent. d 
But that 1s not what the Act seams to say 
°69 Conway Vv. vane 908] 2 K.B. 844, pp. "661-858 ; this tater was not diea 
in the House of * 70 Italics supplied. 
71 Bee espeqally Huntloy v. Thornton [1957] 1 WLR. 821. 


* 
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conspiracy “‘ to injure ” because of its purpose of upholding 100 per 

cent. union membership as against Rookes.”? In addition, however, 

certain passages support the view advanced last year that this 
conspiracy was in substance, and, indeed, could only be, one to 
induce breaches*of contracts rather than “‘ to break ” contracts.” 

There are two questions here. If Barnard and Fistal had conspired 

“ to break their contracts,” could Silverthorne “‘ join ’’ that con- 

spiracy even though he himself had no contract? The court does 

not support this juggling of Silverthorne into breach of a contract 
which he had not made. The notion, said Donovan L.J., was 

“ somewhat unreal.’ ™ 

What then, secondly, was the conspiracy in which all had 
joined? Sellers L.J. describes it as follows: ‘‘ In effect—although 
the plaintiff did not so plead—the defendants were conspiring to 
induce every other member to withdraw his labour in breach of 
his contract of employment... .’’ 15 Donovan L.J., too, advances 
this view by insisting that threats to break contracts are not an 
“ unlawful means ” as far as such actions in tort for intimidation 
or conspiracy are concerned.” He accepts that conspiracies or 
threats to induce breaches might be actionable because that might 
be use of “ unlawful means ” within his definition (although, as 
we saw, he did not find it necessary to pursue that point in this 
case, and it seems logical that only a contracting party should be 
able to sue). 

These arguments, it is again submitted, are of importance not 
least in preventing the new semantic twist from destroying the tort 
of inducing breach of contract and damaging the structure of the 
Act of 1906.77 The submission is renewed that (except perhaps in 
72 Bellers L.J., pp. 593-504; Donovan L.J., p. 595: because legitimate trade 

union interests were pursued. 

18 See 24 M.L.R. 581-583 and authorities there cited. 

74 p. 601. See, too, p. 505: ** The ee does not make it clear how Bilver- 
thorne who had no contract could participate ın a combination to break 1t." 
The argument ın [1961] C.L.J., pp. 194-195, is misleading in that the examples 
posit torts which each conspirator coukd commit. The specific difficulty where 

e A and X combine to break the contract between A and B is that no legal 
meaning can be given to any proposition which states that X 18 conspiring ‘‘ to 
break '’ the contract. Such conspiracies must be combmations to induce breach, 


as the judges have sensed ın many cases: see 24 M.L.R. 581-582. The pomt 
may be understood by saying that there ıs no separate tort of ‘inducing’ a 


73 p. 585. See, too, Pearson L.J., p. 603: ‘‘ Hach of the defendants made 
threats to induce other persons to break their contracts..." 

76 pp. 590-601. See, too, the decision of Virginia Supreme Court of Appeals in 
procure breach of contract againet two ex-employees who combine to break 
covenants not to compete with plamtiff dance hall proprietor). The court (in 
the face of conflicting authorities) thought that an action would he for 
conspiracy, and the plaintiff was not restricted to actions for breach of the 
contract; but even here, where the offenders were severally contractors with 
the one plaintiff, Eggleston J. describes the conspiracy as one '‘ to induce 
@reach.’’ Compare the cases cited 24 M.L.R., pp. 581-682, and O’Brien v. 
Dawson (1042) 66 C.L.R. 18. . ° 

7 For authorities see°24 M.I®.R. 682-588 and notes. The writer would now wish 
to increase the emphasis placed upon the remarks of Jenkins L.J, ın Thomson 
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cases of joint contractors) conspiracies to do damage via a breach 
of contract can be actionable only as conspiracies to induce the 
breach. The breach of contract in itself is not an “ unlawful 


means ” for the purposes of the law of tort. 
7 e 


5. Section 8, Trane Dispures Act, 1906 78 


We have seen ” that limb (1) of this section was enough to protect 
Silverthorne. Threats to induce breach of contracts of employment 
must be protected when the section protects actual inducement; 
there is no threat to act unlawfully. If, however, the threags by 
Barnard and Fistal to break contracts of employment had been 
tortious at common law as against Rookes, would they have been 
protected by section 8, limb (2)? The majority say ‘* yes.” 
‘Donovan L.J., with whom Sellers L.J. agreed on this matter,” 
strongly disagreed with the judge below who had restricted limb (2) 
to cover only lawful acts. ‘* If the second limb refers only to lawful 
acts ... why bother to enact it ?,’? asked Donovan L.J. pertinently. 
Limb (1), after all, protects what would otherwise be tortious; why 
should not limb (2) do the same? He would not accept as a reason 
the uncertainty of the law of tort in 1906 (which is clearly the 
sociological cause of the form of the section).°* Decided cases, he 
argued, had already by then made it plain that lawful acts, or 
threats of them, were not actionable merely because they interfered 
with business or employment.®* The legislature must have realised 
that breaches of contract would occur in such “‘ interference,” since 
limb (1) is concerned with breach; ‘* and if one may procure the 
breach of another’s contract with impunity in a trade dispute it is 
certainly odd if one cannot even threaten to break one’s own.” 
. “I would hold that ...a breach of one’s own private con- 
tract, even if ‘ unlawful,’ does not of itself involve a forfeiture of 
the protection of the second limb of section 8; and a fortiori a mere 
threat of such breach does not do so,” 8 
Pearson “L.J. appeared to dissent on this point. If there had 
been a cause of action at common law against Barnard and Fistal, 
section 8 would have provided no defence in his view. This con- 
clusion would, of course, mean that those who threatened to induce 


v. Deakin [1952] Oh. at p. 604, in this conneotion. It may be added that if 
mere proof that-a contract-breaker acted in combination with another person 
could Fead to lability in tort for conspiracy, the way would be open to 
evasion of the prohibition on exemplary damages for breach of contract. Of. 
Denison V. Fawcett (1958) 12 D.L.R. (2d) 587, pp. 548-544. 

78 For the history and policy of this section and suggestions similar.to the 
majority judgments about its effect, see 24 M.L.R., pp. 584-590. 

78 Supra, p. 520. 

80 p. 594: “I agree with the views which ho has expressed and would accept 
them and adopt them in all their vigour." 

81 Bee 24 M.L.R. 589. ° 9 

®sa p. G01: citing Mogul S.S. v. MoGregor Gow [1892] A.C. 25; and Allen v. 

d W898] A.C. 1, s 
83 Donovan L.J., p. 601. See 24 M.L.R. 587-589. 
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breaches of servants’ contracts were protected, while the servants’ 
threats to break their own contracts were not. What, indeed, on 
this view, does the section cover? His Lordship suggests that 
passages in Allen v. Flood * illustrate ‘* interferences ” with busi- 
ness which show the “ possible causes of action that were ruled out 
for cases of trade dispute by the latter part of section 8.” ®° But 
those passages all come from the losing side in that case. Such 
actions for interference were rejected by the majority speeches, as 
his Lordship expressly recognises. The effect of restricting limb 
(2) to what was rejected in Allen v. Flood is to deny it any effect 
at all. Indeed, his Lordship states: ‘That section is in part 
a statutory consolidation of the trade union side’s common law 
victory in Allen v. Flood.” ° It is submitted that very clear 
, Suthority would be needed so to reduce to a consolidation that 
half of a section of which the other half makes major changes in 
the law. The views of the majority are on this matter respectfully 
preferred. 

The majority explained how limb (2) would operate if the court 
“were wrong about the common law position. How does it operate 
if their Lordships are right? On their face, the words of Donovan 
L.J. might be taken to mean that section 8 protects the contract- 
breaker even against an action for breach of contract; but it is 
thought that he did not mean to introduce that novelty into its 
construction. In fact, the judgments leave us with no clear idea 
of what will be protected by limb (2). If, as the majority in Allen 
v. Flood show, mere ‘interference’? cannot by itself be a tort even 
if malicious, the courts must so construe the section that it retains 
some, even if a narrow, meaning by covering some type of inter- 
ference which would be actionable at common Jaw. The tenor of 
the majority, it is submitted, supports the idea that any tort which 
depends ultimately for its existence upon a breach, or inducement 
of a breach, of a contract of employment is within the protected 
*¢ interference ” of limb (2).°7 The restriction of the protection to 
situations where the ‘“‘interferénce ™” is the only ground of 
complaint is not, it is submitted, an objection to that idea. 

An alternative construction might be to allow the section to 
protect any act not per se tortious (i.e., actionable on proof of 
damage) if the damage proved were only one of the section’s speci- 
fied “‘ interferences.” In such a case it is only the “‘ interference ” 
which makes the act actionable. The difficulty here is not merely 
that threats of all sorts of unlawful acts (including violence) and 
other, torts (including certain slanders, for example) Would be pro- 
tected if they caused only “interference.’? The section would 


84 [1898] A.C. 1; Hawkins Ts p 14; Lord Halsbury, p. T1; and p. 75; Lord 
“Ashbourne, p 112, quotin rle on Trade Unions, p. 12 (on which see 24 
75 ` 85 p, 


M.L.R., p. , section i p. 6069 

84 p. 606 (italics supplied). Bee, too, his statement of the effect of the section at 

pp. 602-608. 87 Seo 24 M.L.R. 586-589 for this suggestion. 
A. 
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also then protect against inducement of breach of contracts other 
than contracts of employment—so that there would be an overlap 
with limb (1). It was to guard against that result that earlier dicta™ 
restricted the whole section to apply to breaches only of contracts 
of employment. But, of course, those dicta may we wrong; and in 
one passage even Pearson L.J. might be understood to have sup- 
ported some such interpretation of the section.’ Certainly this 
very wide interpretation gives a clear natural meaning to limb (2); 
and the judgment of neither Donovan L.J. nor Sellers L.J. excludes 
it. 
6. THE COLLECTIVE AGREEMENTS ° 


(i) As Between the Collective Parties 


The legal world still waits for the first clear English judicial 
pronouncement upon the legal effect of collective agreements.*° 
Are they, as is usually said, “f binding only in honour,” or are 
they fully contracts between the parties to them, unenforceable 
only if caught by the Act of 1871, section 4? There were two 
agreements in Rookes’ case, the first made in 1949 between repre- 
sentatives of employers (including B.O.A.C.) and workers (includ- 
ing A.E.S.D.) 4; the second between A.E.S.D. and B.O.A.C. 
securing 100 per cent. membership at the London Airport design 
office. The latter is judicially described as “ an understanding or 
informal agreement.” By contrast, the former was a written agree- 
ment in which * The Employers . . . and the Employees... 
undertake that no lock out or strike shall take place ’’ and that 
disputes should be resolved under the National Joint Council pro- 
cedures; dealt with working hours, pay, overtime, holidays and 
pensions; and provided for one week’s notice for terminating con- 
tracts of service. It is throughout the judgments described as “ an 
agreement ” °; but their Lordships’ opinions do not deal with its 


88 Cited in 24 M.U.R., p. 585, note 97. See the disagreement in Ireland in 
Shenff v. UoMullan Pise] LR. 26. Donovan L.J. at p. 601 states that 
the legislature must have realised in 1906 that interference with trade, etœ, 
would probably involve ‘‘ breaches of contract of some kind.” I am indebted 
to Mr. B. Thompson for a discussion on this pomt. 

89 At pp. 602-608. 

90 For previous discussions and dicta, see 24 M.L.R., p. 588, note 82. 

91 Exactly who were parties was not clear: Donovan L.J., p. 504. It was 
made y one panel of the National Joint Council for Civil Air Transport, 
on which see Ministry of Labour’s Handbook on Industrial Relations, p. 80. 
There are seventeen trade unions represented on the twelve sectional panels. 
Such uncertainties as to parties would increase the difficulty of regarding these 

reements ag eee contractual. The A.H.8.D. is a registered union 
(Bonevan E.J., p. 594); but where this was not so (as, for instance, in N.C.B. 
v. Galley [1958] 1 W.L.R. 16 (C.A.)) farther difficulties of suit would arise 
from the need to employ representative plaintiffs or defendants under R.9.C., 
Ord. 16, r. 9. Sacha J. described the 100 per cent. membership agreement, in 
[1961] 2 All E.R., p 828, as “an understanding which apparently was not 
legally binding and which had never been reduced to writings deeuite the dire 

e of the trade unions that this be done.” His Lordship did not make it clear 
whether, he thought that mere reduction to writing world have entailed legal 
obligations. 92 Sellers L.J., p. 552. Donovan L.J., p. BOE, 
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status in law, and do not, in the writer’s submission, necessarily 
support its being a legal contract. 


(ii) As Affecting the Contracts of Employment 


It was agreed between the parties that the terms of the 
1949 agreement became, so far as they were applicable, part of 
the terms of the individual contracts of employment. The Court 
of Appeal could not consider that finding which Sachs J. had 
accepted on the admission of the parties.” In the previous article, 
it was suggested that to incorporate (as Sachs J. did) the collective 
agregment into the employment contracts by treating A.E.S.D. as 
“ agent ” for its employed members was very unfortunate; and 
that it is far better to ask whether the provisions of a collective 
agreement are implied terms of such contracts.“ Donovan L.J. 
points out the difficulties of the ‘f agency ” approach. For example, 
it had not been proved, as it would need proving, that Barnard and 
Fistal were employees and members of A.E.S.D. at the date of the 
agreement. It would surely be absurd that the conditions of 
service should be radically different for non-unionists; and it is 
highly doubtful whether the workers really can enforce as prin- 
cipals the collective bargain against their employer. One hopes 
that when the question is litigated, the implied term approach will 
be adopted by the judges. 

But, if the matter be looked at in that way, it may be asked 
whether a “‘ no strikes ” clause is an appropriate clause to imply 
into each worker’s contract of service. The employee may know 
nothing about the obligation—and knowledge has, in such cases, 
often been regarded as relevant °°; and, though there have been 
cases in which norms of working conditions of which he had no 
knowledge were read into an employee’s contract, these have usually 
been customary or similar terms which already applied to his 
fellows." To find that a worker, in fact ignorant, has in law 


93 Sellers L.J., p. 582; [1061] 2 All E.R. ep. 880. . 

4 24 M.L.R., pp. 683-684, and authorities cited notes 82-88, especially Kahn- 
Freund's article in (1948) 6 M.L.R., pp. 116-117. In spite of the clear 
authority against the ‘‘agency’’ approach the cited cases show that modern 
jodges seem fond of ıt, for reasons not easy to follow. It had been conceded 
in the present case that the union officials were ‘‘ authorised to bind . . . the 
members individually '' (Donovan L.J., p. 595). If this question 18 ever 
litigated, delicate questions of extent of authority are likely to arise. For a 
union acting as agent for particular members on certain matters, see Deane 
vy. Craik (1962) The Times, March 16. 95 p. 595. 

98 Spring v. Nat. Amal. Stevedores and Dockers Soo. [1056] 1 W.L.R. 685; 
and see Meek v. P.L.A. [1918] 1 Ch. 416, p. 421 (not argued in the C.A. 
{1918] 2 Ch. 96). In the sickness cases, knowledge—actual dr constructive— 
was relevant: O'Grady v. Saper [1040] 2 K.B. 469; Petre v. MaoFishertes 
Ltd. [1940] 1 K.B. 268 (exhibition of terma in the works). The last case 
suggests that exhibition of Fair Wages Clause conditions under clause 6 of 
the Fair Wages Resolution, 1946, might cause them to be implied into 
ontracts of gervice in the factory. 

97 Most extreme is, perhaps, Sagar v. Ridehalgh [1981] 1 Ch. 810 (especialy 
Lawrence L.J., fp. 886eand 840). Compare Browning v. Crumlin Valley 
Collieries [1926] 1 K.B. 522, p. 580. 
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“ agreed ” to give up his right to strike may be a misuse of the 
implied term, unless a new rule of English law is to be invented 
to imply every possible term of collective agreements * into all 
relevant contracts of service.°° Until that is done, the employee is 
entitled to have the court ask, with other conaracting parties, 
whether the term is one to which both parties would have said ‘‘ Of 
course.” ? What, indeed, is meant by “ no strikes ” in this con- 
text? It canpot, surely, altogether prevent the giving of notice by 
employees. On the other hand, if ‘strikes’? be taken (as 
Donovan L.J. suggests) to imply breach of contract, the clause 
adds little to the worker’s obligation not to break his own contract. 
It could be argued that the clause forbids concerted cessation of 
work (whether in breach or not). But might not the individual 
workers’ response be: ‘* Of course,—that ‘ no strike’ clause is a 
matter between the union and the employers. There can be no 
official strikes, that’s all??? 1% 


7, STRIKES IN BREACH or CONTRACT 


The strike threatened in Rookes v. Barnard would plainly offend 
against the “fno strikes ” clause (whatever its exact meaning) °; 
and probably would also have been a breach through failure to give 
a week’s notice.* If it is true that “* there can be few strikes which 
do not involve a breach of contract by the strikers,’’ + it is worth 
asking about the consequences of a withdrawal of labour in breach 
of contract, as between the parties to the contract. 

The employer can sue each employee for damages, such being 
measured by the relatively restricted gauge of the value of the 
output production lost from that individual’s breach (less expenses 
necessary to obtain it), or, when it is more appropriate, the value 
of the services lost (e.g., if he is not shown to have caused loss of 
output, the cost of a replacement).® Liability for breach of contract 
is here materially different from tortious liability (for conspiracy or 


» e 
98 As to ‘‘ impossible ™ ones see Kahn-Freund, 6 M.L.R. 116; and the argumens 
in Barber v. Manchester Regtonal Hospital Board [1968] 1 All E.R. 822, 
p. 827, per Barry J. I am indebted to Prof. Kahn-Freund for discussion on 
these points. 
%8 One wonders whether there would then be need for the Terms and Conditions 
of rain Act, 1959, s. 8 (the current method of *' extending ” collective 
against lagging employers) ! 
1 Bern tan L.J., Reigate v. Union Manfg. Ltd. [19181 1 K.B. ore Bo oe 
MacKinnon L.J., Shirlaw v. 3. Foundries Ltd. [1980] 2 K.B. 
1a Simlar arguments have recently been advanced by sda are in mn the Un United 
Btates of erica. On award of damages against employees for breach of 
no-strike clafises, and objections to such awards, see the valuable Note in (1962) 
62 Col.L.B. 364° (discussing Sinclair Ref. Co. v. Atkenson, 290 F. 2d 812, cert. 
ages 82 Bup.Ct. 878 (1961)). Also Givens in (1961) 14 Ind. and Lab. Rel. 
ev. 695 (for which reference I am mdebted to Mr. C. Grunfeld). 
2 Sellers L.J., p. 588. 
8 Donovan D.J p. 595. 
et Donovan L.J., p. 800. + 
5 Nat. Cogl Board v. Galley [1958] 1 W.L.R. 16; Ebbw Vale Steel Iron ¢ 
Coal Co. v. Tew [1985] 1 L.J.N.C.C.R. 284. 
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the like) where the measure might be much higher. Furthermore, 
it has usually been taken that such a strike amounts to a repudia- 
tion going to the root of the contract, giving the employer the 
right to terminate. Certainly the judges have recognised breaches 
much less seriows than withdrawal of labour as being evidence 
of an intention to renounce.’ But “the light of formulated ratio 
illuminates but few of the decisions.” ” Always ‘‘ you must look 
to the actual circumstances of the case in order to seeewhether . . . 
it amounts to a renunciation,” 8 a serious matter “‘ not to be lightly 
found or inferred.”?® The obligation to attend work might be 
thought to be one of which, in the modern industrial world, it could 
“ be predicated that some breaches will, and others will not, give 
rise to an event which will deprive the party not in default of 
, Substantially the whole benefit which it was intended that he should 
obtain from the contract, and the legal consequences of a breach of 
such an undertaking, unless provided for expressly in the contract, 
depend on the nature of the event to which the breach gives rise 
and do not follow automatically from a prior classification of the 
undertaking as a ‘ condition ’ or a ‘ warranty °.” 1° 

Donovan L.J., in an interesting passage, seems to suggest that a 
strike in breach may not necessarily be a repudiation by workers: 
“ Until a proper notice is given to terminate their contract of 
service, and the notice has expired, they remain liable under its 
terms to perform their bargain. It would, however, be affectation 
not to recognise that, in the majority of strikes, no such notice 
to terminate the contract is either given or expected. The strikers 
do not want to give up their job; they simply want to be paid 
more for it or to secure some other advantage in connexion with it. 
The employer does not want to lose his labour force; he simply 
wants to resist the claim. Not till the strike has lasted some time 
and no settlement is in sight does one usually read that the em- 
ployers have given notice that unless the men return to work their 
contracts will be terminated and they will be dismissed.”’* Other 
legal systems have come to see ‘strikes as normally” suspending, 
yather than terminating, or giving grounds for termination of, 
contracts of service.1* These dicta of Donovan L.J., although 


6 Ses cases in Batt, Law of Master and Servant, Chap. 
1 McCardie J. Re Rubel Bronze Ltd. [1918] 1 K. B? sis, 
8 Lord apes Mersey Steel ¢ Iron Co. v. Naylor 8 884) 9 App.Cas. 434, 


o Bord § Wri ht, Ross T. Smyth Lid. v. Bailey & Sons [1940] 3 All E.R. 60, 
p. 71; and see p. 72 for the difference between an “ actual mteption,”’ and an 
objectivel determined intention, to repudiate. 

10 Diplock ton in Hong Kong Fir Ltd. v. Kawasakt Kisen Kaisha Ltd. [1962} 
1 7AM E.R. 474, p. 487. 

11 p. 600. 

12 For example, French law after the Law of 11 Feb., 1950, described by 
@urand in ‘Greve et Lock-out’’: Vol. 2. Collection "du droit du Travatl 
(Luxembourg 1981), pp. 219-228. Similarly, ım German law, if the strike 
is legitimate, ibid.§ pp. 1#1-122 (Boldt); for Belgium courts, sincp 1956, see 
p. 185 (Horion) ; and Tialien law ibid., pp. 206-207 (Mengoni). I should not 
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they may be thought to judge ‘‘ intention’? in a manner rather 
more subjective than is usual or proper in the law of contract, 
are of great interest as a move in that direction. 

Unhappily, however, although no previous judicial authority 
would entirely preclude this result, in the presentecase it is feared 
that Donovan L.J. would have met with an insuperable obstacle. 
If applicable terms of the collective agreement had, in whatever 
manner, became terms of the contract of service, the parties to the 
latter had expressly made attendance at work a “‘ condition ” of the 
contract | Clause 18 (a) of the 1949 collective agreement empowered 
the employers to dismiss summarily, if they chose, any emptoyee 
who should “‘ (i) wilfully neglect the interests of the Employers; or 
(ii) drink spirituous or intoxicating liquors or take or use drugs to 
such an extent as the Employers may deem excessive and as, 
incapacitating . . . or (iii) be guilty of disobedience or other mis- 
conduct or any conduct which is likely to be prejudicial to the 
interests of the Employers; or (iv) be absent from duty without 
leave or other valid cause.” If that clause was an implied term of 
the contracts of service, absence was a breach giving a right to sum- 
mary termination—unless a strike is accounted a “‘ valid cause.” 
Where the contractual terms are of this kind, the parties may have 
left little scope for Donovan L.J.’s attempt to modernise the English 
law of contract in connection with strikes. It then remains for 
discussion whether the “right to strike’ is adequately protected 
if every strike can lead to the termination of the contract of 
employment. . 


K. W. WEDDERBURN.* 


be thought that the right to strike is therefore wider in these systems than 
in Britain; the volame illustrates that this is not the case. (For a fascmating 
‘‘Bketch Map of Labour Laws of the Six'' see Kahn-Breund, AmoMcan 
© Enterprise in the shiv Common Market, Vol. 1, p. 361.) 
* M.A., LAB. Cantab. Fellow of Clare College &nd er in Law in the 
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THE DISCIPLINARY JURISDICTION 
OF PROFESSIONAL TRIBUNALS 


Ar the present time there is an expanding group of professions 
which are regulated by statute. In the nineteenth century it 
became apparent that there must be some guarantee that prac- 
titioners in certain professions should possess a minimum compe- 
tenct and that there should be some guarantee of their integrity. 
Since Parliament first intervened in the case of doctors in 1858 * 
the group has gradually grown so that it now includes dentists, 
pharmacists, veterinary surgeons, nurses, midwives, opticians, 
solicitors and architects. Statutory registration is being introduced 
for medical auxiliaries * and statutory registration for estate agents 
is being debated. 

In each profession within this group some form of state regis- 
tration has been introduced in the interest and for the protection 
of the public. In each profession the legislature has sought to make 
the qualified practitioner readily recognisable and to guarantee his 
competence and integrity. Furthermore, while Parliament has 
sought to regulate the members of these professions in the public 
interest, the task of doing so has been entrusted to the members of 
the profession because of the special knowledge which is required. 

To fulfil these purposes control over entry into the profession 
is not sufficient. Consequently, as part of the scheme, there is in 
each profession a tribunal of some kind exercising disciplinary 
functions over the registered members of the profession to provide 
a continuing guarantee. These powers can only be properly under- 
stood if they are seen as part of the whole scheme of professional 
regulation. They form a section of a wider scheme the framework 
of which has been provided by Parliament, leaving the details, 
including the setting and enforcing of standards of competence and 
integrity to the professions themselves. 

The disciplinary powers of professional tribunals have two 
aspects. First, the disciplinary action which can be taken against 
a practitioner, for example, erasure from the register. Secondly, 
the grounds on which such disciplinary action can be taken. In this 
article it is proposed to examine the second aspect. 

Generally, the regulating statutes provide that the disciplinary 
powers conferred are to be exercisable on two principal grounds: 
(i) conviction of a criminal offence, and (ii) conduct variously 
described as professional misconduct or infamous conduct in a 
prefessional respect. 

a e 
1 The Medical Act, 1858. ¢ . 
2 The Professions Supplementary to Medicine Act, 1960. 
581. f, 
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In the case of some professions both grounds are separately 
stated. In the case of solicitors and midwives, convictions, though 
not specifically mentioned in the relevant statutes, are grounds for 
disciplinary action comprised in misconduct. Sometimes, as in the 
case of veterinary surgeons, a convicted practitioner is, as a result 
of his conviction, found guilty of conduct disgraceful to him in his 
capacity as a veterinary surgeon. 

In all theeprofessions under consideration the professional body 
is empowered to make rules regulating the profession in various 
ways. In particular, the Council of the Law Society is given con- 
siderable power in this respect. Breach of these rules may alfo be 
made the basis of disciplinary action. If a charge against a solicitor 
is based upon a breach of any of these rules, the charge, after 
specifying the particular ground, usually states that as a result he is , 
guilty of conduct unbefitting a solicitor. 

Terminology varies from one profession to another and the two 
categories may sometimes overlap but they can profitably be con- 
sidered separately. In particular the concept of professional mis- 
conduct is of considerable interest and moreover there is a vital 
difference between the two grounds as bases of disciplinary action. 

This difference is with regard to the question of proof. Disci- 
plinary tribunals are legally bound to accept a conviction as con- 
clusive. It is not open to a practitioner to contend that he is in 
fact innocent of an offence of which he has been convicted and that 
he was convicted only because he pleaded guilty in order to avoid 
publicity or for any other reason. Thus, once the conviction is 
proved, all that remains is for the tribunal to decide what, if any, 
disciplinary action should be taken. 

On the other hand, a finding of guilty of professional misconduct 
must only be arrived at after ‘ due inquiry.” An inquiry is carried 
out in two stages. The first stage is directed “‘ to finding out 
whether the primary or specific matters of fact alleged, including 
any facts bearing on the question of culpability or wrongfulness, 
have been proved.” The second is directed to determining 
whether, on the facts so found, the practitioner has been guilty of 
infamous or disgraceful conduct and if so, what action to take. 

This distinction applies only in respect of convictions by courts 
in the United Kingdom and, in certain cases, the Republic of 
Ireland. However, the facts leading up to a conviction in any other 
country may provide the basis of a charge of infamous conduct. 
Thus in Ong Bak Hin v. The General Medical Council * a registered 
medical practitioner was convicted in Malaya of unlawfully per- 
forming an operation to cause miscarriage which resulted in death. 
This was made the basis of a charge of infamous conduct in a pro- 
fessional respect by the General Medical Council of the United 


° 
3 Feliz Ve The General Dental Council [1960] 2 ell E.R. 391 at 898. 
4 [1956] 1 W.L.R. 615; [1956] 2 All E.R. 267. 


We 


Serr. 1962 , DISCIPLINARY JURISDICTION 588 


Kingdom and the charge being proved the practitioner’s name was 
removed. 

There is one exception to this general principle with regard to 
proof. It concerns findings of fact in any matrimonial proceedings 
in the United Kingdom or the Republic of Ireland, being proceed- 
ings in the High Court or Court of Session or on appeal from 4 
decision in such proceedings. In any inquiry before the Disciplinary 
Committees of either the General Medical Council or the General 
Dental Council, any such finding is conclusive evidence of the fact 
so found.” This provision made its first appearance in the Medical 
Act? 1950,° and reversed the position obtaining previously in these 
medical profession as shown in The General Medical Council v. 
Spackman." 

CONVICTIONS 


Conviction of a criminal offence may be held to be incompatible 
with membership of a profession. Generally any felony or mis- 
demeanour, however trivial, is enough to give the disciplinary 
tribunal power to erase or to take other disciplinary action. In 
fact every conviction of a registered medical practitioner is reported 
to the General Medical Council by the police authorities and most 
of the other professions in the group under consideration have 
similar arrangements. But in practice the power of erasure or 
indeed the power of taking other disciplinary action is not exercised 
save where the offence is grave, or where, though not intrinsically 
grave, it is committed in connection with professional duties or has 
some bearing upon capacity to perform those duties. 

In most professions there exists elaborate machinery to sift 
disciplinary cases. Thus many of the most trivial criminal offences 
call for no disciplinary action; others only call for a reprimand or 
warning. These cases can be sorted out by the preliminary 
machinery of the professional body concerned, for example, the 
Penal Cases Committee of the General Medical Council. This means 
that many cases never reach the disciplinary tribunal 
* Some guidance as to the kind of offences which are usually made 
the basis of disciplinary action is to be found in the relevant 
statutes. Thus the Dentists Act, 1957, and the Opticians Act, 
1958, state that a practitioner is not liable to have his name 
removed on account of a conviction for an offence which does not, 
either from the trivial nature of the offence, or from the circum- 
stances under which it is committed, disqualify a person from 
practising as a dentist or optician.® 

Fhe Disciplinary Committee of the General Medical Council in 
common with other disciplinary tribunals has issued a Warning 
Notice for the guidance of practitioners. It points out that: 

S@fodical Act, 956, s. 83 (2); Dentists Act, 1057, s. 25 (8). 


ê s. 18 (2). ° 
1 [1948] A.C. 627. . 
8 Dentists Act, aes B. a5 (2); Opticians Act, s. 11 (1). 
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“* | . . in considering a conviction the Disciplinary Committee 
has to determine whether the gravity of the offence committed 
by the practitioner or the cumulative gravity of the offences 
committed by him on more than one occasion make it neces- 
sary in the public interest to erase his name from the Register. 
It follows that a particular conviction or the last of a series of 
convictions may afford ground for erasure, whether or not the 
circumstances of the offence involved infamous conduct in a 
professional respect.” 


The notice specifically mentions the following offences, conviction 
for which have been made grounds for erasure: (a) procurigg or 
attempting to procure abortion or miscarriage, (b) driving or being 
in charge of a motor-vehicle while under the influence of drink or 
drugs, or being found drunk and similar offences, (c) contravention 
of the Dangerous Drugs Act and Regulations, (d) forgery, fraud, 
larceny, embezzlement and cognate offences, (e) offences involving 
indecency. This list is not, of course, intended to be exhaustive. 

The Warning Notice issued by the General Dental Council points 
out that the Disciplinary Committee might find that the name of a 
dentist ought to be removed on account of a conviction of an offence 
which is not directly concerned with his professional practice. 
Thus, for example, the Council take a grave view of a conviction 
of a dentist of an offence involving drunkenness and the Disciplinary 
Committee may find that his name ought to be removed even 
though he was not engaged in the practice of dentistry at the time 
the offence was committed. 

Convictions on which cases coming before the Disciplinary Com- 
mittee of the General Medical Council are based, are either in respect 
of serious offences or offences connected with the discharge of a 
medical practitioner’s professional duties. The offences may have a 
direct bearing on his professional capacity as, for example, perform- 
ing an illegal operation or disobeying the dangerous drugs regula- 
tions. They destroy his integrity and the confidence of the public 
in him. There must of necessity be some variation between ong 
profession and another owing to the different nature of the services 
rendered. But there is one unifying factor—-protection of the public 
and maintenance of public confidence in the profession. 

Convictions may affect the discharge of professional duties in 
that they reveal a dangerous tendency in a professional man. In 
this respect the attitude of certain disciplinary tribunals to con- 
victions for the various offences connected with drunkenness is 
instructive. * Conviction of offences involving drunkenness does not 
usually result in erasure, even if the practitioner has been convicted 
several times. In most cases judgment is postponed, giving the 
practitioner an opportunity of overcoming the tendency. - This is 
made possible by the fact that in every case the power of erature 
“conferred by statute is discretionary. Thig has enabled some of the 
disciplinary committees, in particular those of the General Medical 
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Council and General Dental Council, to develop a kind of probation 
system. When a case comes up again for judgment, it can be dis- 
missed with a warning if the information about the practitioner is 
satisfactory. Otherwise judgment may be postponed for a further 
period. e 

In 1957 the Disciplinary Committee of the General Medical 
Council considered eleven cases in which convictions for drunken- 
ness were the bases of the charges. Of the eleven cases, three were 
adjourned, in three judgment was postponed and five cases were 
dismissed with a warning. While two of the three cases in which 
judgment was postponed had no previous postponements, one had« 
been postponed in 1954, 1965 and 1956. Of the five cases dismissed 
with a warning, one had been postponed in 1955 and 1956, two in 
1955 subject to interim appearances in 1956 while the remaining 
two had been postponed in 1956.° 

In the case of solicitors, the courts laid down certain principles 
in dealing with disciplinary cases before jurisdiction was conferred 
on the Disciplinary Committee of the Law Society. Naturally 
these principles are important in considering the attitude of the 
Disciplinary Committee. In the view of the Courts, the true test 
was whether the offence was of such a character as to make the 
person guilty of it unfit to remain an officer of the court and the 
member of an honourable profession. 

It has been emphasised that a person whose name is erased on 
the ground of conviction of a criminal offence is not struck off by 
way of a second punishment. In Re Weare," Lopes L.J. said: 


* To my mind the question which the court in cases like this 
ought always to put to itself is this, Is the court, having regard 
to the circumstances brought before it, justified in holding out 
the solicitor in question as a fit and proper person to be 
entrusted with the important duties and grave responsibilities 
which belong to a solicitor? ”’ 


The same principles underlie the jurisdiction of the Disciplinary 
Committee of the Law Society. In Re a Solicitor (1956) 7? a 
solicitor had been convicted of indecent assault and sentenced to 
three months’ imprisonment. He was charged before the Disci- 
plinary Committee with having been guilty of conduct unbefitting 
a solicitor and his name was erased. On appeal Lord Goddard C.J. 
said: 

** Counsel for the Society is quite right, no doubt, in saying 
that in this class of case the Disciplinary Committee has to 
protect the honour of the profession and maintain the confi- 
dence which it is desirable that the public should have in the 
solicitors whose advice they seek.” 


®@ee the Minutes of the Genera! Medical Council, 
10 Bolicitors Act, 1919, s. 5. . 
11 [1898] 2 Q.B. 489 at 448. . 
12 [1956] 1 W.L.R. 1812. 
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In this case, however, there were mitigating circumstances, in 
particular affidavits by solicitors and others in his favour and bis 
lordship concluded, therefore, that 


‘* Lamentable as was this lapse, it does not seem that the 
public confidence in him need be shaken. ... “It was a shock- 
ing offence no doubt from a social point of view that a man 
should act in this way, but in one sense it is no worse in a 
solicitor than in anybody else and no better in a solicitor than 
in anybody else... .”* 


The court substituted suspension for two years for erasure. 
™ The position may be summarised as follows: 


(1) Many of the most trivial convictions never reach the dis- 
ciplinary tribunal itself but are dealt with by the preliminary 
machinery which exists in every profession. 

(2) Convictions are usually made the ground of disciplinary 
action: 

(a) Where the offences are very serious in nature; or 

(b) Where the offences are not necessarily serious but are 
connected with a practitioner’s professional duties. 
Naturally each profession has offences closely connected 
with it and each profession gives opportunities for com- 
mitting certain types of offences owing to the nature of 
the profession; or 

(c) Where the offences show a tendency which is dangerous 
in a professional man. 


PROFESSIONAL MISCONDUCT 


The earliest expression is to be found in section 29 of the Medical 
Act, 1858, which provided that a registered medical practitioner 
“ judged after due inquiry to have been guilty of infamous conduct 
in a professional respect,” was liable to have his name erased from 
the Register.e In the Dentists Agt * the phrase is “ guilty of any 
infamous or disgraceful conduct in a professional respect ’’; in the 
Veterinary Surgeons Act,” ‘‘ conduct disgraceful to him in a pro- 
fessional respect *’; in the Pharmacy Act,?* “‘ such misconduct as 
in the opinion of the Statutory Committee ‘7 renders the guilty 
person unfit to have his name on the Register ”; in the Midwives 
Act 18 and the Nurses Act,?° ‘‘ misconducts herself’; in the 
Opticians Act,?° “ guilty of misconduct in any professional respect.” 


18 91 & 22 Vict. c. 90. . 
14 Dentists Act, 1957, s. 26 (1). 
18 Veterinary Burgeona Act, 1881, s. 6. 
16 Pharmacy Act, 1954, s. 8 (1). 
11 The disciplinary tribunal of the Pharmacentical Society. 
18 Midwives Act, 1051, s. 3 (1). 
fo Nurses Act, 1967, s. 7; Nurses Rules Approval Jnstrument, ” 1961, S.I. Soni 
No. 1872¢ Rule 27. 
20 Opticians Act, 1958, s. 11. 
a -> 
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The phrase used by the Disciplinary Committee of the Law Society 
is “ conduct unbefitting a solicitor ” and the Architects (Registra- 
tion) Act, 1981," refers to ‘* disgraceful conduct in his capacity as 
an architect.” 

The classic gtatement of the meaning of the term “ infamous 
conduct in a professional respect ° is to be found in the judgment 
of Lord Esher M.R. in Allinson v. The General Council of Medical 
Education and Registration.** In this case the practitioner’s name 
had been erased after he had been judged guilty of infamous con- 
duct in a professional respect and he sought an injunction to 
restgain the Council from allowing his name to remain erased from, 
the Register. He claimed that the proceedings leading to the 
erasure were void on the ground (inter alia) that there was no evi- 
dence on which the Council could reasonably find that he had been 
guilty of infamous conduct. This contention was rejected and 
Lord Esher M.R. adopted a definition framed by Lopes L.J. and 
himself of at least one kind of conduct amounting to infamous 
conduct in a professional respect: 


s If it is shown that a medical man, in the pursuit of his 
profession, has done something with regard to it which would 
be reasonably regarded as disgraceful or dishonourable by his 
professional brethren of good repute and competency, then it is 
open to the General Council to say that he has been guilty of 
infamous conduct in a professional respect.”? * 


This has naturally been followed closely in the case of dentists 
over whom the General Medical Council exercised disciplinary 
powers for a long time. It has been approved impliedly in the 
case of most professions and expressly approved in the case of 
solicitors in Re a Solicitor, ew p. The Law Society.** 

‘© Infamous ” and “ disgraceful ” are strong words, but the key 
words are “f in a professional respect.” The effect of these words 
was explained by Devlin J. in Hughes v. The Architects Registra- 
tion Council.**° In this case the architect had been found guilty of 
.* disgraceful conduct ’? but the Disciplinary Committee stated that 
it wished to make it clear that this did not mean “ disgraceful ” 
in the popular sense of the word, but disgraceful to him in his 
capacity as an architect. But Devlin J. said: 


“I cannot accept the argument that the term ‘ disgraceful ’ 
is in any sense a term of art. In accordance with the usual 
rule, it is to be given its natural and popular meaning. But 
it is to be qualified by the phrase ‘ in his capacity as an archi- 
tect.’ The effect of that qualification is twofold. Firstly, the 
‘conduct must not only be what would ordinarily be considered 


215. 7 (1). 
any 1 Q.B. 750. 
btd. at P. 768. d e 
u a T1012] 1I K.B. 308. o ‘ 
25 [1957] 2 Q.B. 550 
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disgraceful, but it must also be a disgrace which affects him 
professionally; to that extent the qualification diminishes the 
term. Secondly, conduct which is not disgraceful for an 
ordinary man may be disgraceful for a professional man; to 
that extent the qualification amplifies the term. The amplifica- 
tion does not require that ‘ disgraceful’ is’to be given a 
technical meaning; it requires only that the ordinary meaning 
of the word should be applied in relation to the special 
obligations and duties of the professional man.’ *° 


Nevertheless, the two adjectives remain as terms denoting conduct 
deserving of the strongest reprobation.*” Clearly, therefore, the 

“words ‘‘ infamous ’? and “ disgraceful ° must be applied to the 
conduct of a professional man bearing in mind his special position 
and responsibilities. 

The extent of his responsibilities is shown by the recent case of 
De Gregory v. The General Medical Council.2® After a doctor had 
entered into a professional relationship with the members of a 
family and after the wife had removed herself from his list of 
patients, he improperly associated with her and later committed 
adultery with her. His appeal against a finding that he had been 
guilty of infamous conduct in a professional respect was dismissed. 
He had first gained access to the home by virtue of his professional 
position and although the wife ceased to be his patient he still had 
access to the home to attend to the other members of the family. 
It was therefore an abuse of his professional relationship with the 
other members of the family for him to enter upon an improper 
association with the wife. A suggestion that his conduct on social 
occasions was to be regarded differently from his conduct on pro- 
fessional occasions was rejected. A doctor who gained entry into 
the family confidence by virtue of his professional position must 
maintain the same high standard when he becomes a family friend. 

Conduct may affect a practitioner professionally even though not 
directly connected with his professional duties. Thus in Stock v. 
The Central Midwives Board ?? the Board found a midwife guilty 
of misconduct in cohabiting with a man who was not her husband 
and erased her name from the roll. It was argued for the midwife 
that the Act ®© did not give the Board the right to remove the 
name of a person from the roll because she was living what the 
Board might think an immoral life. However, dealing with this 
point Lord Reading C.J., said ®*: 

<... in my view the misconduct dealt with by the section is 
not limited to misconduct in the discharge of the duties of a 
midwife. If it is misconduct in the opinion of the Board which 


26 Ibid. at p. 561. 
27 Few v. The General Dental Council [1960] 2 All E.R. 391 at 400. 
28 [1961] A.C. 957. 
é? [1915] 8 K.B. 756. . 
20 Midwiveg Act, 1902, s. 8 (1). e . 
21 Ibid. at p. 768. 
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tends to unfit her for the discharge of the duties of a midwife, 
then the Board has a right to treat it as misconduct under the 
statute and to visit it with the penalties which, in their opinion, 
it deserves. Each case must be dealt with on its own circum- 
stances. It seems to me that no person can be more fitted to 
determine # matter of this kind than a Board constituted as 
this Board.” 


This is in accordance with the expression “‘ renders him unfit 
to be on the Register ’? found in some of the statutes such as the 
Pharmacy Act and emphasises that the conception of professional 
misaonduct is in accordance with the general conception underlying, 
statutory registration in these professions. The aim of the Acts is 
to protect the public and to maintain a high professional standard. 
Consequently, although a practitioner can show that he was not 
responsible for his conduct he may not avoid the removal of his 
name, 

This is illustrated by Simpson v. The General Medical Council, 
where the charges against the practitioner were that he had inde- 
cently assaulted in an unnatural manner certain women patients 
when they had consulted him professionally. At the Assizes he had 
pleaded guilty to the offences and it appeared that while he was 
not necessarily within the M’Naghten Rules, he was suffering from 
a defect of reason of a schizoid nature which made him think that 
the action he took was in fact in the bona fide interests of his 
patients. He had been placed on probation on condition that he 
underwent specified medical treatment. The principal ground of 
the appeal was that the Disciplinary Committee had failed ade- 
quately to take into account the mental state of the practitioner. 
Viscount Simonds, giving the advice of the Board, said that their 
lordships saw no reason to suppose that the Disciplinary Committee 
did not give proper consideration to the mental condition of the 
appellant, a fact necessarily brought to their notice. Moreover 
they could not understand how, accepting the long familiar test of 
jafamous conduct from Allinson’s ‘case, the Disciplinary Committee 
could have come to any other conclusion. The acts committed by 
the practitioner were of such a nature that the epithets ‘* disgrace- 
ful? and “ dishonourable ’? were scarcely adequate to describe 
them and they did not the less deserve that description even if it 
was assumed that the appellant thought that they would be bene- 
ficial to his patients. The Medical Acts, he pointed out, were 
designed at the same time to protect the public and to maintain the 
high, professional and ethical standards of an honoufable calling. 
If a practitioner, having committed such grave offences, could 
upon such a plea successfully resist the charge of infamous conduct, 
the public would lack their proper protection and the honour of 
thé&professior might be endangered by the continued practices of 

. ° e 
32 The Times, October 25 and November 9, 1200. 
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one who could still claim to be one of their number and public 
confidence in the profession would be destroyed. 

What kind of conduct has been held to amount to professional 
misconduct by the various disciplinary tribunals? In some pro- 
fessions the professional body or its disciplinary trjbunal is autho- 
rised by statute to make rules governing professional practice. In 
particular in the case of solicitors there are detailed rules which 
have been made under statutory authority by the Council of the 
Law Society.*® The present tendency is to extend the principles of 
professional misconduct, where this is found necessary, by means of 

ules made under statutory authority. ° 

In fact the majority of the cases brought before the Disciplinary 
Committee of the Law Society are based on allegations of breaches 
of the Rules. These Rules, particularly those relating to accounts, 
are strictly enforced. Indeed the absence of dishonesty will not 
necessarily prevent the Committee taking the extreme course of 
striking off. Thus in Re a Solicitor (1959) ** the Divisional Court 
dismissed an appeal by a solicitor against the findings and order of 
the Disciplinary Committee striking his name off the Roll for 
breaches of the Solicitors’ Accounts Rules and for conduct unbefit- 
ting a solicitor. One of the charges concerned a cash deficiency in 
the solicitor’s clients’ account of about £1,000 though the matter 
had been quickly put right by the transfer of moneys from the 
solicitor’s wife’s account. The Disciplinary Committee, however, 
had said that it was not enough for a solicitor to plead that no 
client had suffered; a solicitor with a deficiency of £1,000 on his 
clients’ account could not expect to escape a penalty. 

The Divisional Court agreed that the existence of a cash shortage 
in this case amounted to professional misconduct because it 
inevitably meant that the solicitor had spent his clients’ money for 
purposes other than that of clients. It was no answer to say that 
the clients had suffered no loss because public confidence in the 
profession would be shaken by such behaviour. It was emphasised 
that no solicitor could escape Severe penalties, indeed erasure, 
simply by showing that there had been no dishonesty and no 
concealment and that no client had suffered as a result of what he 
had done. 

The solicitors’ profession is the only profession in the group 
under consideration in which accounts are of such importance to 
the profession. The Disciplinary Committee of the Law Society is 
given a wider variety of penalties than other committees and is 
the only disciplinary tribunal which can impose a fine on a prac- 
titioner. With the introduction of the National Health Service 


33 The Solicitors Practice Rules, 1986, 8.R. & O. 1005/24. The Solicitors 
Accounts Rules, 1044, B.R. & O. "781/84 as amended by the Solicyors 
e Accounts (Amendment) Rules 1956 and 1959; The BSoliators Trust Accounts 
Rules; The Accountants Certificate Rules. e . 
84 The Times October 80, 1959. 
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several other professions now involve the keeping of various records 
and accounts. However, in none of these is the keeping of accounts 
of such central importance as in the case of solicitors so as to make 
misconduct of the practitioner in regard to them punishable in the 
absence of dishgnesty. This does not mean, of course, that the 
absence of dishonesty is not taken into account by the Disciplinary 
Committee in deciding the penalty imposed upon the solicitor. 

The case of Felia v. The General Dental Council ® was an 
appeal against the decision of the Disciplinary Committee of the 
General Dental Council finding a practitioner guilty of infamous or 
disggaceful conduct in a professional respect in overcharging and, 
wrongful certification of treatment of National Health Service 
patients, and erasing his name. The overcharging was not done 
with any fraudulent or dishonest intent but was a mistake due to 
carelessness on his own part and of that of a young receptionist to 
whom he entrusted, without adequate supervision and checking, 
the keeping of his records. With regard to the wrongful certifica- 
tion that treatment was necessary, it was admitted that the 
question of the need for treatment was a matter of opinion and it 
was not disputed that the dentist’s opinion could have been 
honestly held. 

It was held that the cases of overcharging fell short of the degree 
of culpability required to constitute infamous or disgraceful conduct 
in a professional respect. Allowing the appeal Lord Jenkins, giving 
the advice of the Board, said: 


“ To make good a charge of infamous or disgraceful conduct 
in a professional respect in relation to such a matter as the 
keeping of dental records it is not, in their lordships’ view, 
enough to show that some mistake has been made through 
carelessness or inadvertence in two or even three cases out of 
424 patients treated during the period in which the mistakes 
occurred. ... To make such a charge good there must... 
(generally speaking) . . . be some element of moral turpitude 
or fraud or dishonesty in the conduct complained of, or such 
e persistent and reckless disregard of the dentist’s duty in regard 
to records as can be said to amount to dishonesty for this 
purpose. The question is to some extent one of degree, but 
the cases of overcharging with which this appeal is concerned 
clearly fall short of the degree of culpability required.’? 36 


With regard to the charge of wrongful certification, the prac- 
titioner honestly believed it to be necessary or likely to be found 
necessary, while the dentists who disagreed with him djd not claim 
that the opinion was one which no dentist could hold. “ An 
honestly held opinion, even if wrong, in their lordships’ view, 
plainly cannot amount to infamous or disgraceful conduct.” ** 


35 [P60] 2 Al W.R. 301. : 
36 [bid.. at p. 400. « ° ` 
87 Ibid. : 
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As stated previously, some professional bodies and their disci- 
plinary tribunals have issued Warning Notices for the guidance of 
practitioners.*® These contain lists of offences which have been held 
to amount to infamous conduct. As in the case of the lists of 
convictions, they are not intended to be exhaustiye but merely to 
provide a guide. 

The Warning Notice issued by the General Medical Council 
lists four categories of conduct that have been held to amount to 
infamous conduct in a professional respect: (a) adultery or 
improper conduct or association with a patient; (b) advertising and 


wcanvassing; (c) offences connected with professional certificates, 


reports and other documents; (d) covering, association with 
unqualified or unregistered persons practising medicine, and rela- 
tions with persons performing functions relevant to medicine, 
surgery and midwifery. The Warning Notice issued by the General 
Dental Council contains a similar list. 

So far as it is possible to generalise, professional misconduct 
appears to fall into three principal categories: 


(1) It can readily be seen that certain forms of misconduct are 
common to all the professions in the group. As Devlin J. 
said in Hughes v. The Architects Registration Council: 


“t Every profession has practices which it bars. Among 
the commonest of these are advertising, poaching and 
undercutting. These activities, which are considered 
in the business world to be laudable examples of enter- 
prise, so much so that their restraint is prima facie 
contrary to public policy, have always been considered 
offensive professionally.” 3° 
The exclusion of advertising is based on the idea that pro- 
fessional men may only compete with one another in 
reputation for ability. The rule against covering is an 
inevitable accompaniment of a statutory register. 

(2) Naturally, certain “‘offences’’ are peculiar to certain 
professions because of their very nature. Thus there are the 
various cases based on the abuse of professional relation- 
ships by doctors and dentists in committing adultery with 
their patients. In the case of solicitors, owing to the nature 
of the profession, there are many cases concerned with 
accounts. 

(8) Lastly there is misconduct which affects a man profession- 
ally, i.e., conduct which, though not connected with his 
proféssional duties, is nevertheless, reprehensible for a 
professional man and diminishes public confidence. 


38 The General Medical Council, Warning Notice; The General Dental Council, 
Warning Notice; The Council of the Pharmaceutical Society, Statementgnpon 
matters of Professional Conduct; The Architects Registration Council, Rules 
drawn eup for the guidance of architects inethe ferm of principles and 
examples, 89 Ibid. at p. 561. 
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The group of professions dealt with in this article is well defined 
because statutory registration has been introduced in only a com- 
paratively small number of professions. Even so there are dangers 
of generalising in a group so diverse. The differences between the 
professions are obvious because of the different nature of the 
services rendered. However, the similarities are also significant. 
The common feature in each of these professions is that Parliament 
has believed it necessary to intervene and set up a register of 
practitioners and to guarantee the competence and integrity of the 
registered practitioner. Disciplinary powers are an essential part 
of this guarantee. Control over entry into the profession is not | 
enough and the guarantee must be continued. This is the real 
function of disciplinary jurisdiction. Protection of the public is 
guaranteed as much by ensuring that the registered members attain 
* a high standard as by excluding unqualified practitioners. The 
unity of the group is shown by the disciplinary powers conferred by 
Parliament upon the professional tribunals and the way in which 
these powers have been developed and exercised by the tribunals. 


J. GARETH Muier.* 
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PRECEDENT IN THE IRISH SUPREME 
COURT ° 


Tue emergence in modern times as self-governing entities of many 
peoples who formerly lived under British rule has brought into 
prominence the problems of the courts in these new states in 
harmonising their written constitutions with the traditional princi- 

~ Piles of the common law. There is, on the one hand, the attituge to 
be adopted by the new courts in dealing with the case law evolved 
prior to independence and, on the other, the treatment to be 
accorded by the new courts to their own decisions. While the 
courts in each of the new states are likely to approach these prob- 
lems in their own way, the manner in which the court of final 
appeal in the Republic of Ireland has dealt with these matters 
throws some light on the type of sea-change the common law is 
likely to undergo in the twentieth century. 

The introduction of the common law into Ireland was a laborious 
process which commenced in the twelfth century. It was not until 
the sixteenth century that the King’s writ ran throughout the 
country, and even from then on the hostility of sections of the 
population to alien rule continued to erupt at intervals. During 
the seventeenth and eighteenth centuries British rule in Ireland 
alternated between harsh repression and the permission of a sub- 
stantial degree of self-government. A drastic and final solution was 
sought by the Act of Union, 1800, which decreed the total absorp- 
tion of Ireland into the United Kingdom of Great Britain and 
Ireland. All legislation was henceforth to emanate from West- 
minster and the House of Lords was to be the court of final appeal. 
This integration, however, proved unpalatable. Throughout the 
nineteenth century and into the first two decades of the twentieth 
century thé movements for either Home Rule or complete 
republicanism dominated Anglo-Irish relations. Internal British 
politics became bedevilled by the Irish question, while in Ireland 
conditions degenerated into rebellion and guerrilla warfare. Eventu- 
ally, in 1921, a treaty was signed which resulted in the establishment 
in twenty-six of the thirty-two counties of Ireland of the Irish Free 
State, a state with Dominion status, based on a Constitution which 
came into force on December 6, 1922. In 1987 that Constitution 
was supplanted by the present one, which was enacted by popular 
vote, and in 1949 the state became officially designated the Republic 
of Ireland and ceased to be a member of the Commonwealth. 

The Constitution of 1922 provided for the establishment by 
legislation of courts of justice, but preserved the pxisting cgurts 

* until the new courts should have been established by the Oireadhtas, 
or parliament, A government commissiorf was set up to advise on 
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the nature of the courts to be set up under the Constitution. The 
recommendations of this commission resulted in the passing of the 
Courts of Justice Act, 1924, which provided the basis for the 
jurisdiction of all courts in the Republic of Ireland. It is no small 
tribute to the adaptability and acceptability of the common law 
that no sharp break was made with the pre-existing system. 

It was provided by Article 78 of the Constitution of 1922 that, 
subject to that Constitution and to the extent to which they were 
not inconsistent therewith, “‘ the laws in force in the Irish Free 
State (Saorstát Eireann) at the date of the coming into operation 
of this Constitution shall continue to be of full force and effect until, 
the same or any of them shall have been repealed or amended by 
enactment of the Oireachtas.” A limited and literal construction 
of this Article would have interpreted “‘ the laws ° carried over 
into the new state as including only statutes, since it is “ laws ” 
and not “law ’’ that is referred to, and the words “ repealed or 
amended ’’ are primarily referable to statutes.1 However, the 
courts have treated the Article as having the effect of carrying over 
so much of the statute and non-statute law as was not repugnant 
to the Constitution. ‘‘ I cannot believe,” said Johnston J. in 
Performing Rights Society v. Bray U.D.C., “that this great 
constitutional change brought with it, or was intended to bring 
with it, a juristic vacuum in any department of national activity. 
On the contrary it is plain beyond controversy that the Constitution 
is based upon the assumption of the existence in the Free State of 
a fully developed body of law, regulating all rights and duties 
within that territory.” 

When the Supreme Court was set up by the Courts of Justice 
Act, 1924, there was transferred to it the jurisdiction which at the 
date of the commencement of that Act was vested in or capable of 
being exercised by the Irish Court of Appeal or any judges or judge 
thereof, and it had been provided by Article 66 of the Constitution 
of 1922 that, save for a right of appeal by special leave to the 
Judicial Committee of the Privy Council, decisions of fhe Supreme 
Court were to be final and conclusive and not subject to review in 
any other court. This right of appeal was abolished by the 
Constitution (Amendment No. 22) Act, 1988. Article 50 of the 
present Constitution, which came into operation on December 29, 
1987, provided that, “ subject to this Constitution and to the extent 
to which they are not inconsistent therewith, the laws in force in 
Saorstét Eireann immediately prior to the date of coming into 
operation of this Constitution shall continue to be of full force and 
effect “until the same or any of them shall have been repealed or 


1 For conflicting decisions of the American courts as to whether the expression 
“ the laws of a state ' in the Judiaary Act, U.S. St. 1789, o. 20, § 34, means 
o the statutes of a state, see Gray, Nature and Sources of Law, 2nd ed., e 
pp. 280-269. . P 

2 [1928] I.R. 506 at p. 511. 
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amended by enactment of the Oireachtas.” The position at present, 
therefore, is that the statutes which were in force in the territory 
now within the jurisdiction of the Republic of Ireland on December 
6, 1922 (i.e., the date of the coming into operation of the Constitu- 
tion of 1922), are in full force and effect, save in so,far as they have 
been affected by legislation passed since 1922 or become unconstitu- 
tional; and the Supreme Court is the court of final appeal on the 
question as tp whether they have or have not become unconstitu- 
tional or been affected by statute law. Such statutes would include 
both statutes of pre-Union Irish parliaments and statutes applicable 
to Ireland which were passed by English parliaments. Py 
The provision that the decisions of the Supreme Court shall in 
all cases be final and conclusive leaves to that court the last word 
as to what non-statutory law was carried over by the 1922 Constitu- 
tion and as to whether such law is still valid having regard to the 
provisions of the present Constitution. This involves an initial 
determination as to what judicial decisions were ‘‘ laws in force ” 
on December 6, 1922, in the territory now within the jurisdiction 
of the Republic of Ireland. Article 8 of the Act of Union, 1800, 
provided that all appeals from the decisions of Irish courts should 
be finally decided by the House of Lords of the United Kingdom, 
and the House of Lords remained the court of final appeal for 
Ireland up to the coming into operation of the 1922 Constitution on 
December 6, 1922. The Judicature Act (Ireland), 1877, abolished 
the courts of Common Pleas, Queen’s Bench and Exchequer and 
transferred their jurisdiction to the Supreme Court of Judicature, 
consisting of a High Court of Justice and a Court of Appeal. By 
section 88 of the Government of Ireland Act, 1920, the Supreme 
Court of Judicature in Ireland was abolished, and there were 
established in its place the Supreme Court of Judicature of Southern 
Ireland, the Supreme Court of Judicature of Northern Ireland, and 
a court having appellate jurisdiction throughout the whole of 
Ireland called the High Court of Appeal for Ireland. By section 89, 
the Supremé Court of Judicaturé of Southern Ireland was to consist 
of two divisions, one of which, under the name of the High Court of 
Justice in Southern Ireland, should, in Southern Ireland, have and 
exercise all such jurisdiction as was then exercised by the High 
Court of Justice in Ireland and by the judges of that court, and 
the other of which, under the name of the Court of Appeal in 
Southern Ireland, should, in Southern Ireland, have and exercise 
all such jurisdiction as was then exercised by the Court of Appeal 
in Ireland. » The Government of Ireland Act, 1920, in so far as it 
related to the Courts of Judicature, came into force in Sotthern 
Ireland on October 1, 1921, by virtue of an Order in Council dated 
September 27, 1921. Section 1 (1) of the Irish Free State (Conse- 
, dential Provisions) Act, 1922, which received tha Royal Ajsent 
*on December 5, 1922, provided that, * subject {o the provisions of 
the First Schedule to this Fhe the Government of Ireland Act, 
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1920, shall cease to apply to any part of Ireland other than 
Northern Ireland.” Accordingly, when the Constitution came into 
operation on December 6, 1922, the Government of Ireland Act, 
1920, was not one of the laws in force on that date, but between 
October 1, 1921, and December 5, 1922, the High Court of Justice 
in Southern Ireland, the Court of Appeal in Southern Ireland and 
the High Court of Appeal for Ireland were functioning, and the 
decisions of such courts have to be taken into account when con- 
sidering the extent of the non-statutory law carried over by the 
1922 Constitution as part of the “ laws in force ’? on December 6, 
192% Moreover, by Article 75 of the Constitution of 1922, the, 
Court of Appeal in Southern Ireland was continued in existence 
until the Supreme Court was set up in June 1924. 

The jurisdiction of the Court of Appeal of the Supreme Court of 
Judicature in Ireland was specifically transferred to the Supreme 
Court by section 18 of the Courts of Justice Act, 1924, and it now 
forms part of the jurisdiction of the Supreme Court under the 
present Constitution. The Court of Appeal was not bound by its 
own decisions and, in fact, frequently overruled previous decisions 
by assembling a full court.? Neither the Court of Appeal of 
Northern Ireland ‘+ nor the High Court of Appeal for Ireland 5 
considered itself bound by decisions of the Court of Appeal. It 
would seem to follow, a fortiori, that the Supreme Court is not 
bound by decisions of that court. It was not a court of final appeal, 
and its jurisdiction to overrule itself would appear to have been 
transferred to the Supreme Court by section 18 of the Courts of 
Justice Act, 1924. The ratio of the decision of the High Court of 
Appeal for Ireland in Leyburn v. Armagh Co. Co., in refusing to 
be bound by a decision of the Court of Appeal, was that the High 
Court of Appeal for Ireland had a more extensive jurisdiction than 
any appellate tribunal that had previously existed in Ireland, not- 
withstanding the fact that by section 61 of the Government of 
Treland Act, 1920, all existing laws, except as otherwise provided 
by the Act, were to continue as tf the Act had not been passed. 

e same reasoning would appear to leave the Supreme Court free 
to refuse to follow decisions of previously existing appellate 
tribunals in Ireland. 

From the Act of Union until the coming into operation of the 
1922 Constitution on December 6, 1922, the final court of appeal for 
Ireland was the House of Lords, but there has not been judicial 
unanimity as to whether decisions of the House of Lords during 
that period on the law applicable in Ireland are automatically 
binding on the courts of the Republic. By virtue of the provisions 
of Article 78 of the 1922 Constitution and Article 50 of the present 
Constitution, such decisions have not the force of law to the extent 


3 Leyburn v. Armagh Co. Co. (No. 2) [1922] 2 I.R. 58 at p. 60. . 

4 R. (Greenaway) v.*Justicas of Armagh [1024 12 I. R 55. :' 

5 Leyburn v. Armagh Oo. Co. (No. 2) [1922] 2 I.R 
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to which they may be inconsistent with the Constitution of 1922 or 
the present Constitution and to the extent to which they may have 
been nullified by legislation passed since December 6, 1922. Not- 
withstanding the many rights, duties and principles set out in the 
present Constitution, particularly in the Articlgs dealing with 
personal rights, the family, education, private property and 
religion, it is surprising that there are so few reported decisions of 
the Supreme Court rejecting the law as stated in pre-Treaty judicial 
decisions on the grounds of its repugnancy to the Constitution. A 
striking example is to be found in Tilson’s case.® In that case the 
wjuestion was whether or not an ante-nuptial agreement by a father 
to bring his children up in a particular religion was binding in law 
on the father. In Frost’s case? the Supreme Court had accepted 
that it was the established law before the present Constitution that 
such an antenuptial agreement was not binding on the father. The 
majority decision of the Supreme Court in Tilson’s case did not 
dissent from this view, but it nevertheless laid down that the true 
principle under the Constitution was that both parents were bound 
by such an antenuptial agreement, thereby rejecting the long- 
established law as being inconsistent with the Constitution. 

It is not unlikely that in the course of time, particularly if the 
Supreme Court extends its interpretative powers, a number of the 
decisions of the House of Lords given in the 122 years before 1922 
may be held to be inconsistent with specific Articles of the Constitu- 
tion and the teleological principles in the Preamble which, as the 
Supreme Court has held in Buckley v. Attorney-General,® inform 
those various Articles. 

There remains the question whether, in the absence of any 
question as to their repugnancy to the Constitution, decisions of the 
House of Lords between 1800 and 1922 are binding on the Supreme 
Court. In Ewham v. Beamish ® Gavan Duffy J., as he then was, 
said: ** As a matter of practice, we constantly refer to judgments 
in the English courts and such judgments, as every lawyer will 
recognise, have often proved to'be of great service to us; but let 
us be clear. In my opinion, when Saorstát Eireann, and afterwards 
Eire, continued the laws in force, they did not make binding on 
their courts anything short of law. In my opinion, judicial 
decisions in Ireland before the Treaty, and English decisions which 
were followed here, are binding upon this court only when they 
represent a law so well settled or pronounced by so weighty a 
juristic authority that they may fairly be regarded, in a system 
built up upon the principle of stare decisis, as having become estab- 
lished as part of the law of the land before the Treaty; and to 
bind, they must, of course, not be inconsistent with the Constitu- 
tion. The traditionalism of lawyers, practising under a law of 


e 6 [1951] LR. 1. ° d 
1 [1047] ER. B at p. 27. e œ 
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precedent, tends to obscure the fact that the High Court of Justice, 
established in 1924, was in simple truth, and not merely on paper, 
a new court under a new Constitution. The High Court today is 
a new court under a new Constitution. In my opinion, this court 
cannot be fettergd in the exercise of the judicial power by opinions 
of very different courts under the old régime, unless those opinions 
must reasonably be considered to have had the force of law in 
Ireland, so that they formed part of the code expressly retained. 
For the rest, we must give to Irish judicial views and to judgments 
in England and elsewhere interpreting a similar jurisprudence, that 
respect which their intrinsic worth may entitle them to claim, 
though here, too, in many a case of doubt one may reasonably 
incline to follow precedent in order to avoid unsettling a law in the 
course of becoming established. But I must go further. If, before 
the Treaty, a particular law was administered in a way so repug- 
nant to the common sense of our citizens as to make the law look 
ridiculous, it is not in the public interest that we should repeat the 
mistake. Our new High Court must mould its own cursus curiae; 
in so doing I hold it is free, indeed bound, to decline to treat any 
such absurdity in the machinery of administration as having been 
imposed on it as part of the law of the land; nothing is law here 
which is inconsistent with derivation from the People.” 

This declaration of judicial freedom from the doctrine of stare 
decisis does not seem to have received general acceptance. On the 
contrary, opinions have been expressed by Supreme Court judges to 
the effect that decisions of the House of Lords before the coming 
into operation of the Constitution of 1922 are binding on the 
Supreme Court until their effect has been altered by the legislature. 
In Boylan v. Dublin Corporation 1° Maguire C.J. and Black J. held 
that Fairman’s case, which was decided by the House of Lords 
in November 1922, was binding on the Supreme Court. A like 
opinion on the binding nature of House of Lords decisions was 
expressed by Murnaghan J. and Black J. in Minister for Finance 
and Attorney-General v. O’Brien’? These opinions,” however, do 
not form part of the ratio decidendi of these cases and the point 
remains to be decided authoritatively. 

The argument that the Supreme Court is bound by decisions of 
the House of Lords given before 1922 rests on the proposition that 
the law laid down in such decisions was part of ‘* the laws in force ” 
on December 6, 1922, which were carried over by Article 78 of the 
1922 Constitution and which were further validated by Article 50 
of the present Constitution. It is to be submitted, however, that 
the fest of what was law on December 6, 1922, is different under 
the present Constitution from that which would be applied if the 
point fell to be decided by a court operating under the 1922 
Congtitution. e From the point of view of jurisprudence, the most 
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striking change effected by the present Constitution is the break 
with the positivist character of the common law which had been 
developed in comparatively modern times. It was but a corollary 
of juridical positivism that the House of Lords, as the court of 
final appeal, should, in 1898 in London Street Tranways v. London 
County Council,’ decide that it was bound by its previous decisions, 
and ever since hold that any of its decisions should, unless given 
per incuriam, be treated as binding law, be it ever so erroneous or 
unjust, until an omnipotent legislature should think fit to change it. 
The Irish Constitution rejects such a basis for law. Its Preamble 
makes clear that the Constitution and the laws which owe éheir 
force to the Constitution derive, under God, from the people and are 
directed to the promotion of the common good. If a judicial 
decision rejects the divine law or has not as its object the common 
good, it has not the character of law. This idea is no strange addi- 
tion to the common law; it is as old as Coke. Sir William Black- 
stone writes: ‘“‘ For it is an established rule to abide by former 
precedents, where the same points come again in litigation; as well 
to keep the scale of justice even and steady, and not liable to waver 
with every new judge’s opinion; as also because the law in that case 
being solemnly declared and determined, what before was uncertain, 
and perhaps indifferent, is now become a permanent rule, which it 
is not in the breast of any subsequent judge to alter or vary from, 
according to his private sentiments, he being sworn to determine, 
not according to his own private judgment, but according to the 
known laws and customs of the land; not delegated to pronounce a 
new law, but to maintain and expound the old one. Yet this rule 
admits of exceptions where the former determination is most 
evidently contrary to reason; much more if it be clearly contrary to 
the divine law. But in such cases the subsequent judges do not 
pretend to make a new law, but to vindicate the old from misrepre- 
sentation. For if it be found that the former decision is manifestly 
absurd or unjust, it is declared, not that such a sentence was bad 
law, but that it was not law; tht is, that it is not the established 
custom of the realm, as has been erroneously determined.” +* Black- 
stone’s statement in this passage that judges do not make law and 
that their decisions are only evidence of the pre-existing customary 
law is but a fiction to hide the fact that judges occasionally do make 
law, but his views on the invalidity of a bad precedent stem from 
a deep-seated tradition of the common law. The judicial function 
becomes an empty formalism when a judge, on the grounds that he 
is bound by*a previous decision of the same court, opens his judg- 
ment with the following words: “I am unable to adduce any 
reason to show that the decision which I am about to pronounce is 
right.” 15 It would seem to be even more at variance with reason 


° 
e13 [1898] A.O. 875. 14 Commentaries, aa: 
15 Buckley L.J. in Olympia Oil ¢ Cake Co. Ltd. v® Produte Rrokeres Lid. (1918) 
112 Lt. (44 at p. 750. 
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for the Supreme Court to consider itself bound to accept auto- 
matically as law decisions of the House of Lords which rest on a 
conception of law different from that enshrined in the Constitution. 
As Murnaghan J. said in Tilson’s case, “‘ the archaic law of England 
rapidly disintegrating under modern conditions need not be a 
guide for the fundamental principles of a modern state. It is not 
a proper method of construing a new constitution of a modern state 
to make an approach in the light of legal survivals of an earlier 
law.’? 18 

The Judicature Act (Ireland), 1877, allowed appeals from 
decisions of the Court of Appeal of the Supreme Court of Judicaturg, 
in Ireland to the House of Lords. Consequently, decisions of the 
House of Lords in pari materia were binding on the Court of 
Appeal. At the date of coming into operation of the 1922 Constitu- 
tion such decisions of the House of Lords might amount to res 
judicatae between the parties, but it does not follow of necessity 
that they were ‘‘ laws in force ” on that date. Various decisions 
were given by the House of Lords in the early part of the nineteenth 
century which the House later declared not to have been the law. 
Lord Brougham L.C, in 1840 said that the judges, ‘in deciding 
important questions, should adopt the course, when they have gone 
wrong, of at once, in an open and manly way, retracing their steps, 
rather than persist in their error.” +" In 1852, Lord St. Leonards, 
addressing the House of Lords, said: “ You are not bound by any 
rule of law which you may lay down, if upon a subsequent occasion 
you should find reason to differ from that rule; that is, that this 
House, like every court of justice, possesses an inherent power to 
correct an error into which it may have fallen.” 18 It was not until 
1898, in London Street Tramways v. London County Council, 
that the House of Lords finally decided that it was bound by its 
own decisions; and it has so held ever since. But there is nothing 
to prevent the House of Lords from reversing its decision in the 
London Street Tramways case and giving itself freedom to review 
jts earlier decisions, and in recerft times criticism of the London 
Street Tramways doctrine has been growing.®° It would be unfortu- 
nate if the position arose that the House of Lords found itself free 
to reject a decision of its own given before 1922 while the Supreme 
Court felt itself bound to follow such a decision on the ground that 


16 [1951] LR. 1 at p. 82. 
17 Birtwhsstle v. Vardill, T Cl. & F. 895 at 022. 
18 Bright v. Hutton (1852) 3 H.L.C. 841 at 389, 19 [1898] A.C. 8765. 
20 See Lord Wright [1044] O.L.J. 118-145; A, L. Goodhart [1945] C.L.J. 849- 
866; Lord Cooper, 68 Harvard L.R. oe 472; Glanville Williams, Salmond’s 
Jurisprudence, llth ed., pp. 175-188; Paton, Jurisprudence, 2nd ed., p. 165; 
W. Brodmann, 81 Can E.R. 728-751; C. J. Hamson [1968] O.L.J. 177; 
R. Cross, Precedent in English Law, pp. 255-258; Lord Denning, Prom 
Precedent to Precedent (the Romanes Lecture for 1959); Lord id in 
v. Midland Silicones [1962] 1 All E.R. 1 at p. 11; G. Dworkin, 
‘“Btare Decisis in the House of Lords,” 25 M.U.R. 168-178. For a suggested 
modification of thè House of Lords practice, see Lord Dennmg*in London 
Transport Ewecutiwe v. Betts [1959] eile 218 at p. 247. 
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it was the law in 1922. There would seem to be no constitutional 
impediment to prevent the Supreme Court, as the court of final 
appeal, from rejecting a decision of the House of Lords given 
before 1922 as not being part of “‘ the laws in force ” on December 
6, 1922. e 

It is unlikely that at this stage many of the later decisions of 
the House of Lords given before 1922 would be held in disfavour 
by the Supreme Court, due to the eminence of the House of Lords 
as a judicial authority and the fact that, even when erroneous, 
many of them have been incorporated into our legal system under 
dhe maxim communis error facit jus. But if the non-statuteelaw 
of the Republic of Ireland were to be considered to have become 
frozen rigid on December 5, 1922, in decisions of the House of 
Lords, and there to await the intervention of the legislature before 
the flow of development could be resumed, the risk would be that 
the legal system would become obsolescent. Reform of the law by 
the legislature tends to be intermittent and to be postponed by the 
exigencies of the social and economic programmes of the political 
parties. Nineteenth-century decisions of the House of Lords fre- 
quently derive from a milieu far removed from the conditions of 
modern Irish life. Scientific discoveries, changed conceptions of 
the role of the individual and the state in society, the speed of 
modern communications and travel, the radically different social 
and religious background of modern Irish society—these and many 
other factors must in time make some of the earlier decisions of 
the House of Lords virtually a dead letter. 

It must be remembered also that many of the decisions of the 
House of Lords in the early part of the nineteenth century are not 
of very reputable origin. The House originally objected to the 
publication of its proceedings, even when sitting as a court of 
appeal, so that the earlier reports give merely the facts, the argu- 
ments and the result of the appeal. The absence of the speeches of 
the Lords whp heard the appeal makes these reports of little value. 
It was not until the publication of Dow’s Reports in 1818 that th¢ 
speeches became available. After the appellate jurisdiction of the 
House of Lords had been established in the eighteenth century, it 
was open to all the peers to sit on the hearing of an appeal, but 
they could and did call upon the Lord Chancellor or an ex- 
Chancellor or the common law judges to advise them. The quorum 
of the House was three. Gross abuse of the judicial function by 
the lay peers occurred from time to time. During the chancellor- 
ship of Lord’ Eldon (1801-27) we find the disedifying spectacle of 
Lord Eldon sitting in the House of Lords to hear appeals from his 
own decisions in the Court of Chancery, with two lay peers pressed 
into silent and concurring service for the purpose of forming a 
gquorum.** Some of the most important decisions of*the House in 
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the nineteenth century, such as Rylands v. Fletcher,” were given 
by two legal peers. In the early 1850s the House generally con- 
sisted of Lords Cranworth, St. Leonards and Brougham. The first 
two were distinguished lawyers, but they regularly disagreed in 
their judgmentg so that the appeals were decided by the casting 
vote of Lord Brougham, whose reputation with the profession 
stood very low. Dissatisfaction existed in all quarters. Sir Richard 
Bethell (later Lord Westbury L.C.) complained in the House of 
Commons that the House of Lords “ was inferior to the lowest 
tribunal in what ought to be the accompaniments of a court of 
justice.” ** The result was that the Judicature Act of 1878 cons 
tained a clause abolishing appeals to the House of Lords. The 
Act, however, was not to come into operation until 1875, and in 
1874 Disraeli succeeded Gladstone as Prime Minister. The new 
government decided to retain the appellate jurisdiction of the 
House of Lords, and this was effected by the Appellate Jurisdiction 
Act, 1876, which provided for salaried life-peers to assist the Lord 
Chancellor and ex-Lord Chancellors. In the light of the history of 
the House of Lords as a court of appeal, it is little wonder that up 
to 1898 Lords of Appeal are to be found renouncing the binding 
force of some of the earlier decisions of the House, and that since 
1898 Lords of Appeal are to be heard regretting that by the London 
Tramways case they are constrained to perpetuate erroneous 
decisions pronounced when the House was ill-constituted.™ 

Since the setting up of the Supreme Court in 1924 there has been 
no reported case to indicate the extent to which the court would 
consider itself free to review its own previous decisions. In 
Attorney-General and the Minister for Posts and Telegraphs v. 
C.I.E." the main point that fell to be decided was whether the 
Attorney-General could sue the defendants on behalf of the People 
of Ireland for wages paid to a postman during a period when he was 
incapacitated from working as a result of the defendants’ pegli- 
gence. Maguire C.J. in his judgment said (at p. 141): “< This 
precise question came before this*court for decision in the case of 
the Minister for Finance and the Attorney-General v. O’Brien 
[1949] I.R. 91. The court then declared the Attorney-General 
entitled to sue to recover wages in the circumstances. Although 
there was no express decision to the effect, the court has acted on 
the principle that this court is bound by its own previous decisions. 
... The decision that the Attorney-General was entitled to recover 
wages of a postman was the decision on principle and binds this 
court.” The case, as reported, is only authority for tht proposition 
that “the Supreme Court has adopted the rule of stare decisis in 
dealing with its previous decisions. It leaves open consideration of 
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the question whether that rule will be applied rigidly, as the House 
of Lords has done, or whether it will adopt the more flexible 
approach of other courts of final appeal. 

The justification of the rule that the House of Lords is bound by 
its previous decisions, unless where such decisiong were given in 
ignorance or forgetfulness of a statutory provision, was given by 
Lord Halsbury in the London Street Tramways case when he posed 
the rhetorical question: “‘ What is that occasional interference with 
what is perhaps abstract justice as compared with the inconveni- 
ence—the disastrous inconvenience—of having each question subject 
dp being reargued and the dealings of mankind rendered doubtful 
by reason of different decisions, so that in truth as in fact there 
would be no real final court of appeal? ”?” 2 Apart from the fact 
that many of the heavily criticised decisions of the House of Lords 
—such as Joyce v, Director of Public Prosecutions *7—cannot be 
lightly dismissed as mere interference with abstract justice, the 
invalidity of Lord Halsbury’s reasoning is shown by the fact that 
no other court of final appeal in any common law country has 
fettered its own discretion in this way, and no “ disastrous incon- 
venience ” has resulted. It must be conceded that the American 
Supreme Court—which, like the highest courts in the respective 
states, is not bound by its own decisions—has occasionally brought 
itself into disrepute by its arbitrary treatment of earlier decisions, 
but real inconvenience, if not revolution, would have resulted if the 
interpretations of the Constitution given by the court in the 
nineteenth century continued to be binding. 

Another justification of the rule adopted by the House of Lords 
was given by Lord Campbell in Beamish v. Beamish when he said: 
« The law laid down as your ratio decidendi, being clearly binding 
on all inferior tribunals, and on all the rest of the King’s subjects, 
if it were not considered as equally binding upon your lordships, 
this House would be arrogating to itself the right of altering the 
law and legiglating by its own separate authority.” "° The fiction 
that judges did not make law was frequently propounded by the 
common law judges; they liked to believe that they were merely 
declaring rules that had existed from time immemorial. But this 
was not the theory in the Court of Chancery. ‘“‘ It must not be 
forgotten,” says Sir George Jessel, “‘ that the rules of courts of 
equity are not, like the rules of the common law, supposed to have 
been established from time immemorial. It is perfectly well known 
that they have been established from time to time—altered, 
improved arfd. refined from time to time. In many cases we know 
the names of the Chancellors who invented them. No doubt they 
were invented for the purpose of securing the better administration 
of justice, but still they were invented.” 9° When, as a result of 
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the Judicature Act, common law and equity came to be admini- 
stered in the same courts, the declaratory theory of law became less 
frequently put forward. It is generally accepted today that judges 
do in fact make law, and many courts and judges have accepted 
the logical corollary that they have power to unmake the law they 
themselves have made. 

Some assistance in considering the attitude the Supreme Court 
may adopt towards its own decisions may be gleaned from the 
practice adopted by the highest courts in other countries in modern 
times.*° The Judicial Committee of the Privy Council at one time 
considered itself bound by its previous decisions, but in the case of 
Re Compensation to Civil Servants under Article X of the Treaty 
the Board, having reviewed the earlier decisions, said: ‘‘ The result 
of these decisions is (1) that there is no inherent incompetency in 
ordering a rehearing of a case already decided by the Board, even 
when a question of a right of property is involved, but (2) that 
such an indulgence will be granted in very exceptional circum- 
stances only. It is in the nature of an ewiraordinarium reme- 
dium.” °! The Privy Council now considers itself free to depart 
from its decisions in previous cases,’ 

In 1952 the Supreme Court of South Africa, in Harris v. Dénges, 
had to consider whether or not it was bound by one of its previous 
decisions. It seems to have adopted the practice of the Privy 
Council. Centlivres C.J., giving the unanimous decision of the 
Appellate Division of the court, said: ‘* I do not consider it neces- 
sary or desirable to formulate exhaustive rules as to circumstances 
in which this court should decline, on its being shown that a 
previous decision of its own was wrong, to follow that decision. 
This court is naturally very reluctant to depart from one of its own 
decisions, especially in cases where that decision has been acted on 
for a number of years in such a manner that rights have grown up 
under it. My conclusion is that this court is bound to consider any 
reasons that may be advanced to show that its previous decision 

. was wrong.” ?3 s 

In 1954 the High Court of Australia, in Perpetual Ewecutors and 
Trustees Association of Australia, Ltd. v. Commissioner of Tawes of 
the Commonwealth of Australia, reaffirmed that, while the prin- 
ciple of stare decisis should be applied, the court could in excep- 
tional cases overrule its previous decisions. The rule adopted by 


30 Art. 187 of the Indian Constitution and Art. 161 of the now suspended 
Pakistan Constitution specifically empower the Supreme Courts of these 
countries to review their own judgments. The Supreme Court of Israel has 
been given the same power by statute: s. 88 (b), Israeli Courts Law 6717 of 
1957. 

31 [1929] I.R. 44 at p. 78. 

33 See, 6.g., Bereng Griffith Lerotholi v. The King [1950] A.C. 11; Gideon 

mbule v.eThe King [1950] A.C. 879. For a judicial statement of the 
ice, see Att.-Gen. of Ontario £ Ora. v. Canada emperance Federation d» 

Des. (1946) 62 T.L'R. 199et p. 200. e 
33 [1952] 1 T.L.R. 1245 at p. 1250. 34 [1954] A.C. 114. 
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the court was that enunciated by Barton J. in 1914: ‘* I have never 
thought that it was not open to this court to review its previous 
decisions upon good cause. The question is not whether the court 
can do so, but whether it will, having due regard to the need for 
continuity and consistency in judicial decision. „Changes in the 
number of appointed justices can, I take it, never of themselves 
furnish a reason for review. ... But the court can always listen 
to argument es to whether it ought to review a particular decision, 
and the strongest reason for an overruling is that a decision is 
manifestly wrong, and its maintenance is injurious to the public 
jnterest.”? 3 ° 

The Supreme Court of Canada, while holding that it is normally 
bound by its previous decisions, has left itself free to reject a pre- 
vious decision in certain circumstances. ‘‘ We should not,” said 
Anglin J. in Stuart v. Bank of Montreal, ‘in my opinion, hesitate 
now to determine that, . . . unless perhaps in very exceptional 
circumstances, a previous deliberate and definite decision of this 
court will be held binding, if it is clear that it was not the result 
of some mere slip or inadvertence.” ** The court has not confined 
its right to review earlier decisions to cases decided per incuriam. 
Tt has on occasion rejected an earlier decision on the ground that it 
was clearly erroneous, and this has been done in cases in which no 
appeal lay to the Privy Council.*7 

As has been pointed out, the Irish Court of Appeal when sitting 
as a full court was free to overrule a decision of the court given in 
error, and this was so even in cases where no appeal lay from the 
decision of the court to the House of Lords,’ 

The trend in modern times is away from the rigid doctrine of the 
House of Lords. The most open attack on that doctrine by a 
modern English court was made in 1950 in R. v. Taylor. There 
the Court of Criminal Appeal (which, save in very exceptional 
cases, is a court of last resort), sitting as a full court consisting of 
Goddard C.J, and Humphreys, Stable, Cassels, Hallett, Morris and 
Parker JJ., said: “ The Court ôf Appeal in civil matters usually 
considers itself bound by its own decisions or by decisions of a court 
of co-ordinate jurisdiction. ... This court, however, has to deal 
with questions involving the liberty of the subject, and if it finds, 
on reconsideration, that, in the opinion of a full court assembled for 
that purpose, the law has been misapplied or misunderstood in a 
decision which it has previously given, and that, on the strength of 
that decision, an accused person has been sentenced and imprisoned, 


35 The Tramways Case (1014) 18 C.L.R. 54 at p. 69. 

86 (1900) 41 8.C.R. 516 at p. 548. 

37 See, e.g., Duval v, Maawell (1001) 81 8.0.R. 459; Re Ryley Hotel Co. [1910] 
15 WLR. 229. For the powers of the court eince the abolition of appeals to 
the Privy Council, see Reference re The Farm Products Marketing Act 57] 

a §.C.R. 198 at p. 212. 

38 Re Scott*s Estate [1916] 1 I.R. 180 at p. 194. See alse the cases referred to 
in Parkmson V. Watson [1956] N.I. 1. 

® 
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it is the bounden duty of the court to reconsider the earlier decision 
with a view to seeing whether that person had been properly con- 
victed.’? 3? The implications of this decision are considerable, 
because, although it is limited to criminal cases, the reasoning 
would seem to apply equally to civil cases involving the liberty of 
the person and, in the Republic of Ireland, to many constitutional 
rights. The decision is an open repudiation of what the House of 
Lords has held for over sixty years: that consistency is more 
important than justice. 

In cases involving the interpretation of the Constitution, at 
leagt, it is unlikely that the Supreme Court will hold itself rigidly 
bound by its earlier decisions. As Lord Wright has said, *‘ generally 
speaking, a rigid method of precedents is inappropriate to the con- 
struction of a constitution, which has to be applied to changing 
conditions of national life and public policy. An application of 
words which might be reasonable and just at one time, might be 
wrong and mischievous at another time, though in a sense the 
question might be the same.’’ 4 The House of Lords has the excuse 
that the legislature can remedy any inconveniences resulting from 
decisions of the House, but were the Supreme Court to hold itself 
bound by an erroneous interpretation of the Constitution, the 
Constitution, as so interpreted, might require amendment, and this 
could be done only by a referendum. In any case, the recognition 
by the Constitution of an inalienable and imprescriptible natural 
law, antecedent and superior to all positive law, precludes the 
Supreme Court from adopting the positivist approach of the House 
of Lords. A decision of the Supreme Court which would have the 
necessary result that citizens were deprived of any of the natural 
rights guaranteed by the Constitution would do violence to the 
Constitution by asserting the superiority of the positive law over 
the natural law. The Constitution recognises neither legislative nor 
judicial omnipotence. ‘I should again point out,” says Lavery J. 
in O’Byrne v. Minister for Finance, *‘ that judges appointed under 
the Constitution are not successors of the judges ðf the British 
‘régime nor are the courts established by the Constitution successors 
of the British courts in Ireland. The courts and judges represent 
a new departure constituted under different ideas. ‘There is no 
justification, in my opinion, for referring to British precedents. So 
far from being founded on British precedents or recognising British 
forms the Constitution of 1922 repudiated deliberately these 
institutions.” 4 

The difference in function and technique between, the Supreme 
Couft and the House of Lords is well illustrated by those cases in 
which the Supreme Court, under Article 26 of the Constitution, has 
to pronounce on the constitutionality of an enactment of parliament 
which has no} yet become law. The consideration of an abstract 


39 [1950] 2 K.B. 868eat p. $71. . ° 
40 [1944] C.L.J."134. 41 [1959] I.R. Lat p. 48. 
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problem such as this is foreign to the common law courts and to 
the doctrine of stare decisis. The decision of the Supreme Court 
in such a case is given in a single judgment which is either in the 
affirmative or in the negative and, as such, is incapable of being 
“ distinguished ” in a later case by the Supreme, Court. In the 
absence of any experience of the practical working of the Bill the 
decision of the court is likely to be more of a prognosis than a 
diagnosis. The logic of the court’s reasoning may be impeccable 
in the context of prevailing circumstances, but a later Supreme 
Court, in the light of experience of the Act in operation, might find 
the earlier decision empty of all validity. As a great Amerjcan 
Judge has pointed out, “ the life of the law has not been logic; it 
has been experience.’ * 

The problem for any court of last resort is to strike a balance 
between certainty and flexibility. The changing requirements of 
society have to be met promptly, but not in such a way that the 
outcome of litigation will become unpredictable. But adherence to 
a rigid doctrine of stare decisis does not guarantee predictability. 
Examples are not wanting to show that if a court disapproves of 
an earlier decision it may narrow its application or, in certain cases, 
distinguish it out of existence. 

The Supreme Court, in the manner of courts with a common law 
tradition, has declared its adherence to the theory of stare decisis. 
It is reasonably safe to say that it would not hold itself bound by a 
decision given per incuriam, that is, in ignorance or forgetfulness of 
a provision of the Constitution or of a statute or a rule having 
statutory effect. If the court decides to relax the rule further it is 
likely to be as a matter of remedy extraordinary, and the test will 
not in all cases be whether or not the questioned decision was 
erroneous. The earlier decision may be of long standing and have 
become the basis of property rights, contracts, disbursements, 
exemptions, or otherwise have become such an essential part of the 
fabric of the law that to expunge it would cause the greater 
damage.** TB attempt to define more precisely the limits which the 
Supreme Court is likely to impose on itself would be mere specula: 
tion: the Supreme Court itself cannot at any time speak for its 
successors. It may, however, be said that whatever practice the 
court adopts in dealing with precedents will determine in no small 
degree the course of Irish law and the extent to which the Irish legal 
system succeeds in meeting the needs of contemporary society. As 
a distinguished modern judge has put it, precedents “‘ must often 
be stepping-stones rather than halting-places.” * 


. 
Seamus Hencuy.* 


42 Holmes, The Common Law, p. 1. 
43 For examples, see Bourne v. Keane [1919] A O. 815 at P: 874. 
44 Per Lord Macmillan, ın Birch v. Brown [1981] A.C. 605 a 
Pia protean of Roman Law, Jurisprudence, and Legal in, Univ@sity 
, Dublin (1948-1962); now (since this artigle was written) a Judge of 
tee High Court. 


MITIGATION OF DAMAGES BY 
‘BENEFITS RECEIVED 


Tax question which will be discussed in this paper is the extent to 
which damages recovered for personal injuries or death are reduced 
by taking into account benefits received by the plaintiff as a result 
of insurance whether private or national, pension schemes whether 
consributory or non-contributory or voluntary gifts from third 
parties, and how far the existing rules appear to be sound ih 
principle. 
A brief summary of the existing law will be helpful. 


1. Tar Existe Law: Cases of DEATH 


(a) Actions by dependants 


In cases of death the Fatal Accidents Act, 1846, provides that 
certain relatives of the deceased can recover for loss resulting from 
the death. At common law, benefits accruing to them from private 
insurance policies 1 and pension schemes whether contributory ? or 
non-contributory * were deducted. This situation was reversed by 
statute which provided that insurance benefits (Fatal Accident 
(Damages) Act, 1908) and pensions and gratuities paid as a result 
of the death (Fatal Accidents Act, 1959, s. 2) should not be 
deducted. It is interesting to see how these statutes came to be 
passed. 

The story starts in 1864 when the Railway Passengers Assurance 
Company asked for powers under a private Bill and the House of 
Commons in a fit of pious resolution imposed on it a clause whereby 
insurance money payable by the company was not to be deducted 
from damages recovered under the Fatal Accidents Ach, 1846. This 
seems to have been good for trade because two private insurance 
companies then obtained Acts “ contracting out of the Fatal Acci- 
dents Act.” When forty more clamoured for exemption the govern- 
ment thought that the time had come to equalise competition by 


1 Hicks v. Newport, eto., Ry., 4 B. & B. 408n. but in cases of life insurance 
death only accelerates payment and therefore the benefit consists of the interest 
during the period of acceleration, 1.6., the normal expectation of hfe of the 
deceased, which might be compensated by deducting from the estimate of the 
fufure earnings of the deceased the amount of tho premiumg ‘which if he had 
lived he would have had to pay out of his earnings for the maintenance of the 
policy; see Lord Watson, Grand Trunk Ry. of Canada v. Jennings (1888) 18 
App.Cas. 800, 805 explaining Hicks v. Newport Ry. 

Te is difficult to understand why the advantage derived from acceleration 
of the life pgloy should be cancelled ont by the sdditional advantage of not 


ving to pay further premiums. A 


2 Lory v. G.W. Ry [1949] 1 All B.R. 230. A 
8 Baker v. Dalgfetsh SS. Co. [1922] 1 K.B. 861. 
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introducing the 1908 Bill making moneys payable under a contract. 
of insurance not deductible from damages recovered under the Fatal 
Accidents Act. But this left the anomaly that moneys payable 
under a pension scheme which was not a contract of insurance were 
deducted ° whereas a personal accident group policy taken out by 
an employer in respect of his employees ranked as a contract of 
insurance.® The Fatal Accidents Act, 1959, was passed to deal 
with the situation.’ 

National insurance benefits are disregarded when assessing 
damages under the Fatal Accidents Act, 1846 (Fatal Accidents Act, 
1959, s. 2). ‘ 


(b) Actions by the estate 


Where the personal representatives are suing on behalf of the estate 
under the Law Reform (Miscellaneous Provisions) Act, 1984, section 
1 (2) (c) provides that the damages shall not be reduced because of 
any gain to the estate from the death. 


Cases of personal injuries 


In the case of personal injuries it is the result of judicial decisions 
as distinct from statute that benefits are not deducted where they 
arise from private insurance ê or pensions whether payable under 
schemes which are contributory and compulsory ® or neither.*° As 
regards industrial injury benefit, industrial disablement benefit or 
sickness benefit, one-half of five years’ benefits are deducted from 
damages for loss of earnings in cases of personal injury (Law 
Reform (Personal Injuries) Act, 1948, s. 2 (1) ).1 


Voluntary payments 


Voluntary payments by third parties may or may not be 
deducted as will be discussed below, though voluntary pensions or 
gratuities in cases of death are disregarded by section 2 of the 
Fatal Accidents Act, 1959. 

There is thus a discrepancy at, common law in respect of deduc- 
tion of benefits in cases of death and personal injuries though statuté 
has achieved similar results in both cases. But as regards national 
insurance benefits statute makes different provisions in cases of 
death from those to be awarded for personal injuries. 


4 H.C. Debates, 4th Series, Vol. 192, col, 261. 

5 Baker v. Dalgleish S8. Co. (supra a). 

6 Green v. Russell [1959] 8 W.L.R. 17. 

Y H.C. Debates, 5th Series, Vol. 605, col. TT 

8 Bradburn v.° G.W. Ry. (1874) L.R. 10 Ex. A 
8 Judd v. Hammersmith, ete., Bosptar Bd. (so) 1 W.L.R. 828. 

10 Payne v. Railway Ezecuttve [1952] 1 K.B. 

11 Where the benefit consists of a gratuity there is taken into account half of 
such proportion of the gratuity as the five-year period (or the unexpired period 
thereof) bears to the injured person's ation of life, if the gratuity 1s for 

e lfe, or to any lesser period specified for the continuation of the gratlity : 
Huliqust v. Universal Pattern ¢ Precision Engineering Co. Ltd. eseon 2 
W.L.R. 886. 

. ® 
Ld 
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2. PRINCIPLES UNDERLYING THE DEDUCTION OF BENEFITS 


We must now examine the principles behind the decisions and 
finally consider which solution would achieve the most satisfactory 
results. 

There seem tọ be three main principles which have been applied 
to this problem at different times. First, the ordinary rules of 
remoteness have been used to determine whether benefits result 
from the death or injury. Secondly, the courts have had to consider 
the basie principles on which damages ought to be assessed, i.e., 
whether the plaintiff ought to recover no more than he has lost or 
whether the defendant ought not to profit from a benefit received 
by the plaintiff. Thirdly, the source from which the benefit has 
come has been regarded as important. Sometimes these principles 
overlap, at other times they conflict, thus giving rise to the jigsaw 
puzzle of provisions outlined above. 


(a) Remoteness of damage 


The ordinary rules of remoteness have been applied to determine 
whether voluntary payments by third parties must be deducted. In 
Peacock v. Amusement Equipment Co. Ltd.“ the plaintiff’s dam- 
ages for the death of his wife were not reduced by reason of the 
gift to the plaintiff by his stepchildren of one-third of the estate 
of their deceased mother. Somervell L.J. (as he then was) regarded 
the children’s act as a nova causa interveniens: ‘* To return to the 
way in which the judge puts it, I would have said that this payment 
was not made as a result of the deceased’s death. Of course, it 
would not have been made unless the wife had died, but I would 
have said that it was the result of the stepchildren’s consideration 
and perhaps affection for their stepfather.” 18 

To be contrasted with this approach is that adopted in Mead 
v. Clark Chapman & Co. Ltd. where the plaintifi’s damages for 
the death of her father were reduced because her mother married 
again and she now had a stepfather to support her. »Jenkins L.J. 
{as he then was) thought there was a sufficient causal connection 
between the death and the acquisition of a stepfather: ‘ Clearly if 
the father had not died the mother could not have remarried and 
the child could never have acquired a stepfather.” 15" Pearce L.J. 
in Jenner v. Allen West & Co., Ltd.” after reviewing these two 
cases commented, ‘f The distinction between causa causans and 
causa sine qua non does not help here. For clearly the death was 
not the causa causans of the child acquiring a stepfather. And if 
13 pia] 2 Q.B, 347. ; : 
18 At p. 364. Iş is arguable that such a ee would now constitute a gratuity 

under s. 2 of the Fatal Accidents Act, 1959. 
14 [1956] 1 W.L.R. 76. is At p. 88. 
16 [1959] 1 W.Ẹ.R. 554, 565. In this case it was held that a voluntary pension 

eid by an employer to the widow of ns employee must be taken into accoung 


im assessing her damageg under the Fatal Acodents Act. The «decision has 
now been revétsed by the Fatal Accidents Act, 1959, s. 2. 
. 
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benefits can be taken into account in cases where the death was’ 
merely the causa sine qua non, that would have justified the taking 
into account of the benefits received from the generosity of the step- 
children in Peacock’s case. I do not think that any more precise 
principle or formula can be obtained than the original words of the 
Act ‘ resulting from such death. ...’ It must be remembered 
that the Act expressly laid the task of assessment on a jury and 
defined it in þroad and simple terms.” This it is submitted is an 
admission that no precise principles of remoteness can be applied 
to this problem.7* 

~ The ordinary rules of remoteness also seem difficult to apply in 
order to decide whether insurance moneys or pensions should be 
deducted, though Cohen L.J. (as he then was) did so in Payne v. 
Railway Ewecutive. He said, ‘‘ It seems to me that the accident in 
this case was not the causa causans of the receipt of the first plain- 
tiff of the disability pension but the causa sine qua non. The 
causa causans was his service in the Royal Navy.” 1° If the 
pension is payable as a result of a compulsory statutory scheme as 
in Judd v. Hammersmith, etc., Hospitals Board or in cases of 
national insurance benefits there is no voluntary act which can 
constitute a novus actus and even in the case of insurance policies 
or pension schemes voluntarily entered into by the injured person 
or the deceased the voluntary act happens before and not after the 
injury or death and is therefore not interveniens.* Furthermore 
the courts were not prevented by similar reasoning from deducting 
insurance moneys and pensions under the Fatal Accidents Act until 
statute intervened. 


(b) Plaintiff can only recover what he has lost 


The ordinary rules of remoteness therefore seem to offer no 
satisfactory solution to this problem. They are designed to limit 
the damages recoverable to those which are sufficiently proximate 
whereas we gre concerned with the extent to which loss which is 
undoubtedly proximate has been mitigated.** The basic principle 
applicable to the recovery of damages in a tort action is that the 
plaintiff can only recover to the extent of his loss. If an injured 


17 For a different view, see Street, Principles of the Law of Damages, p. 180. 

18 [1962] 1 K.B. 26, 36. 

19 Bee Hart and Honoré, Causation in the Law, pp. 160-151. 

20 It 18 nterestin to Agr are in this context Admiralty Commissioners v. 88. 


Amerika [1917 where a pension voluntarily paid by the Admiralty 
in respect o; perno was held too remote to be recoverable; with Baker v. 
Dalgleish 3S. (supra), where an identical service pension paid hy the 


Admiralty was ne held to be too remote to be taken into account in assessing 
the plaintiff's damages. Younger L.J. said (at p. 879): ‘‘ The death of Baker 
due to causes for which the appellants are responsible was and will be both 
the causa causans and the causa sine qua non of their payment. I est ae 
words from the P udgment of Lord Sumner in Amerika and appl 

ə think properly—-he was not there domg so—to the recipienta, tthe tee facd that 
they are voluntary does not affect them in this respect. 

21 B.T.C. v. Gourley [1956] A.C. 185. 
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person obtains medical services free under the National Health 
Service he cannot recover medical expenses from the defendant.** 
Similarly an injured person whose employer continues to pay him 
wages during illness cannot recover loss of wages from the defen- 
dant.?: In cases under the Fatal Accidents Act, 1846, this rule 
was strictly applfed by the courts until statute blurred the picture.*4 
The plaintiff is entitled to recover loss resulting from the death. The 
loss suffered is the death of the breadwinner. If the dependant, 
however, acquires a substitute breadwinner,** e.g., the widow re- 
marries or the daughter acquires a stepfather the loss is 
mitigated.7° Similarly a pension paid voluntarily by the 
employer 2? and a fortiori a pension paid in pursuance of a con- 
tract %8 or service 7° takes the place of the breadwinner wholly or 
partially *° and were therefore deducted at common law. The same 
argument applies to insurance money or anything that the plaintiff 
receives from the deceased’s estate.** It is, however, justifiable to 
draw the line at voluntary gifts, as in Peacock v. Amusement 
Equipment Lid., or sums described from charitable motives ** as 
these are in the nature of a personal gift to the survivors or the 
injured person rather than a substitute for the breadwinner or a 
mitigation of the loss suffered. 

Where the action is on behalf of the estate under the Law 


22 But s. 2 (4), Law Reform (Personal Injuries) Act, 1948, provides that in deter- 
mining the reasonableness of any enses, the posmbility of avoiding these 
expenses or part of them by taking advantage of facilities available under the 
National Health Bervice Act, 1946, shall be disregarded. 

23 Receiver for Metropolitan Police District v. Croydon Corporation [1957] 2 
‘W.L.R. 88. This case is further discussed below. For a different view, see 
Mayne and McGregor on Damages, 12th ed., p. 668, n. 1, and Street, op. ct., 


b. 17-82. 
24 Po. Debates, 5th Series, Vol. 605, col. 727. Mr. Macdermott: ‘‘ The original 
statutory exception in the 1908 Act... undoubtedly drove something of a 


wedge into the general principle upon which the Fatal Accidents Acts damages 
are based ''—i.e., compensating dependants for pecuniary loss which is suffered 
as a result of death. 

25 I am very much indebted for this point to Professor Kahn-Frannd. 

38 The loss 1s not necessarily extinguished, e.g., in Mead v. Clarke, Chapman ¢ 
Co. Lid. [1956] 1 W.L.R. 76, the steptneher having no legal obligation to 
maintain the child did not completely fill the shoes of the deceased father. 

27 Jenner v. Allen, West & Co. Ltd. (supra). 

28 Smith v. B.E.A. [1951] 2 K.B. 898. 

29 Baker v. Dalgleish 38. Co. [1922] 1 K.B. 861. 

30 Where the pension is voluntary and there is no clear evidence that it will 
continue, very little more than the amount already received will be deducted. 
Jenner v. Allen, West ¢ Co. Lid. Liffen v. Watson [1940] 1 K.B. 556 18 
perhaps explicable on this basis. The plaintiff, a domestic servant, who had 

een injured, was able to recover for loss of board and lodging though she 
lived with her father after the accident. But as the fatet had no legal 
obfigation to maintain her this would count for little as regards the future 
but something should have been deducted for what she had already received. 

81 Unless this cannot be said to constitute a benefit because the plaintiff already 
enjoyed the property during the lifetime of the deceased: Heatley v. Steel 
Company of Wales [1058] 1 W.U.R. 405 (house in which plaintiff lived with 
+M children) and Daniels v. Jones [1961] 1 W.L.R. 1108, 1110, 1114, 1116. , 

32 Younger L.J, in Baker Ve Dalgleish SS. Co. [1922] 1 K.B. 861, 880; Redpath 
v. Belfast and County Down Ry. [1947] N.I. 167 (railway disaster relief fund) 

e *° 
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Reform (Miscellaneous Provisions) Act, 1984, section 1 (2) (c) pro- 
vides that benefits to the estate from the death must be disregarded. 
The basic principle of compensating the plaintiff for loss suffered can 
have no application here so far as damages for the injuries suffered 
and loss of expectation of life are concerned. The person who has 
suffered is ew hypothesi dead. The personal representatives are 
bound to make a profit. If the beneficiaries of the estate are also 
relatives under the Fatal Accidents Act, 1846, their damages under 
that Act will be reduced correspondingly. 


(c) Defendant should not profit from a benefit received 
` by the plaintiff s 
In cases of personal injuries the basic principle for assessing 
damages has been lost from sight because the courts have concen- 
trated on a conflicting principle namely that the defendant should 
not be allowed to profit from a benefit accruing to the plaintiff. 
Thus in Payne v. Railway Ewecutive where the plaintiff’s pension 
from the Royal Navy was not deducted from the damages the 
tortfeasor had to pay, Sellers J. (as he then was) said **: ‘* It is 
argued for the plaintiff that a pension must be disregarded in 
making the assessment just as insurance is to be disregarded and 
that as a matter of principle a wrongdoer should not get the benefit 
of the fortuitous circumstances that the plaintiff was serving in 
the Royal Navy at the time and had consequently received a 
pension. I agree with that contention.” This reasoning was 
applied in Judd v. Hammersmith, etc., Hospitals Board where 
superannuation payments made to the plaintiff who was prema- 
turely superannuated as a result of his injuries were disregarded in 
assessing loss of earnings. This principle, it is submitted, is more 
suited to the criminal law than the law of tort. It is motivated 
more by a desire to punish the defendant by giving him his deserts 
than by the traditional aim of the law of tort which is to 
compensate the plaintiff. 
g (d) The sourct of the benefit 

(1) Where the plaintiff has paid for the benefit 

It may be objected, however, that more is involved than a desire 
for punishment. It is argued that a plaintiff who has paid for a 
benefit should be allowed the fruits of his own efforts. This brings 


88 Quoted by Cohen L.J. in C.A. at p. 85. It is interesting to compare this case 
with Johnson v. Hal [1946] 2 All E.R. 272 and Baker v. Dalgleish 98. Co. 
Lid. where the identical service penmons were held to be deductible from 
damages under the Fatal Accidents Act. The net result was not very different 
because in cases where damages are awarded the Royal Warrant provided that 
the Minister might reduce the pension accordingly. No deduction from the 
damages was in fact made in Baker's case but in Johnson v. Hill evidence 
was given that a smaller pension would continue to be granted to the widow 
by the Minister and a deduction was accordingly made from the damages in 
respect of past and future payments. Further, it is clear frog, Mon hire 

e County Counol v. Smith [1966] 1 W.L.R. 1182, 1183 that in the Mction 
between ethe police constable and the defendantethe pansion received by the 
constable from the police authority was deducted from his damages. 

° ° 


. 
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us to the third principle involved in this problem—the source of the 
benefit. 

Where the plaintiff has paid for the benefit ought it to be 
disregarded in assessing damages? Singleton L.J. in Payne v. 
Railway Executive thought so.* ‘In certain circumstances a man 
serving in the Navy may become entitled to a pension; that is a 
factor which enters into the question of his pay; if there were no 
pension rights it is reasonable to assume that the pay would be 
higher. Why then should the pension enure for the benefit of the 
wrongdoer? ”? From the last rhetorical question it is clear that the 
answer must be once more the basic rule that the plaintiff can onl 
recover what he has lost. The plaintiff is not deprived of his earned 
benefit, he merely recovers less from the defendant because he has 
suffered less. He is not entitled to a fixed amount from the defen- 
dant. As we have seen if he has not lost wages he cannot recover 
them. Similarly if his loss of earnings is mitigated by insurance or 
pensions his damages should be reduced.*® Of course the physical 
injuries of the plaintiff are not reduced by insurance moneys but a 
plaintiff can never obtain restitution in such cases, only a money 
equivalent.” But it is argued *’ that a defendant who breaks a 
vase must pay the same amount whether or not it is insured. How- 
ever, the plaintiff does not thereby recover more than he has lost. 
In cases of insurance other than accident policies which are not 
contracts of indemnity, the doctrine of subrogation ensures that 
the plaintiff recovers no more than he has lost. It is therefore 
submitted that insurance moneys and pensions whether contri- 
butory or service pensions and whether or not compulsory should 
be deducted from damages for loss of earnings. It would be difficult 
for ‘the plaintiff to justify disregarding premiums or contributions 
as these have not been lost by the defendant’s act—they would 
have been paid in any case. Such a solution might be said to be 
undesirable as tending to discourage private insurance and pensions 
but this seems very unlikely. Moreover compulsory insurance is 
pecoming of ever-increasing importance.** ° 


34 At p. 40. 

35 Tt ae been said in (1952) L.Q.R. 150 that the injured person recovers for loss 
of earning power which 18 not diminished by insurance. It is submitted that 
earning power is nothing but the sum total of loss of past and future earnings 
in this context but even if this is not so (see Street, op. ott., pp. 44-65) loss 
of earning capacity has to be translated into many terms which can be miti- 
gated. See {1959 C.L.J. 86, 95 where Mr. Jolowicz takes the view that 
damages are recovered for loss of earnings rather than earning power. In 
(1960) O.L.J. 214, 221, 223 he adopte the view that they are rgcovered for loss 
of earning capacity. . 

36 The Monckton Committee on Alternative Remedies, Cmd. 6860, para. 87, 
recommended that national insurance benefits should be set off against the 
damages as a whole not merely those for loss of earnings. Logically this 
should only be done where the benefit contains some element of compensation 

cover phyaical injury as well ss loss of earnings, e.g., insurance money or 

nations! insurance industrial injuries benefit. But the Monckton Committees 
thought damages should be viewed as a whole. 7 

37 (1952) L.Q.R. 150, 151. 38 E National Insurance Act, 1959. 
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(2) Special considerations applying to national insurance 


In cases of national insurance different considerations arise. 
Though in cases of death these benefits are disregarded,” in actions 
for personal injuries the damages for loss of earnings are reduced 
by one-half of five years’ industrial injury, indusprial disablement 
and sickness benefits. The Government *° justified this solution on 
the ground that contributions are made by the employer, the 
employee and the state in the proportion of 5/12, 5/12, 2/12. 
It was also considered a relevant factor that the defendant even 
where he was not the employer would be a contributor to national 
igsurance.* Superficially it may seem equitable to “ split® the 
difference ” in this way but undoubtedly the recommendation of 
the Monckton Committee *? that an amount equivalent to the 
national insurance benefits should be deducted is more in accord- 
ance with principle. Another possible solution is that adopted 
for health insurance prior to 1948. The National Health Service 
Act, 1086, ss. 51-58, provided that no benefits were payable where 
damages recoverable were equal to or greater than the benefits. 
It was possible for approved societies to make payments of benefits 
in advance pending recovery of damages but they could then give 
notice to the defendant who had to deduct the amounts so paid 
from the damages and reimburse the approved society. The 
approved society could also take action directly against the defen- 
dant if the plaintiff unreasonably refused to do so. In this way 
the plaintiff did not obtain damages twice over, the approved 
society did not suffer and the defendant did not reap the health 
insurance benefits. Both the Monckton Committee (para. 41) and 
the Government “ rejected this solution on the ground that the 
plaintiff should never be deprived of his statutory benefits and that 
to allow recoupment by the National Insurance Fund would give 
it an undesirable interest in litigation. These considerations are 
peculiar to National Insurance and do not apply generally to cases 
where the soyrce of the benefit is a third party. These cases must 
now be considered. Š š 


30 Fatal Accidenta Act, 1959, s. 2, replacing Law Reform (Personal Injuries) 
Act, 1948, s. 2 (5), which was passed contrary to the recommendations of the 
Monckton Committee, Cmd. 6860, para. 48. 

40 H.C. Debates, 5th Series, Vol. 449, col. 2169 onwards. 

41 That the benefit came from the defendant may have played some part also in 
Jenner v. Allen West £ Co., Ltd. Singleton L.J. [1959] 1 W.L.R. 554, 569: 
“I add that to hold otherwise ın such a case as the present, would appear to 
me not to bæin the mterests of public policy, since it would inevitably be likely 
to discourage “voluntary payments of this kind which considerate employers 
might feel some conscientious obligation or inclination to make." 

42 Cmd. 6860, paras. 48 and 92. 

48 This solution has been adopted in respect of unemployment benefit which was 
deducted from damages for loss of earnings in Iandstedt v. Wimborne Steam- 

e ships Co., Ltd. (1040) 88 LI.L.R. 19. See Kemp and Kemp, The Qugpium 
of Damages, Vol. I, 2nd ed., pp. 84, 95 e . 

4 H.C. Debates, Sth Series, Vol. 149, col. 22065. 
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(8) Where a third party has provided the benefit 


Where the whole or part of the benefit has been paid by a third 
party ‘° the most equitable solution would seem to be that adopted 
by Denning J. (as he then was) in Dennis v. L.P.T.B.* where the 
plaintiff who had obtained sick pay from his employers and a 
pension from the Minister of Pensions but was expected to return 
the money if he obtained damages was allowed to recover damages 
for loss of wages subject to a direction to reimburse the Minister 
and the L.C.C. This decision was followed in Schneider v. 
Eisovitch ** where the plaintiff recovered expenses voluntarily 
inetfrred by friends in bringing her husband’s body back to England 
on giving an undertaking to the court to pay over the money so 
recovered to her friends. The services rendered were reasonably 
necessary as a consequence of the tort. This decision has been 
criticised by Diplock J. in Gage v. King ** where the question arose 
as to whether the husband or the wife was entitled to recover 
medical expenses incurred for the wife.*® Diplock J. basing him- 
self on the principle that only the person who had incurred legal 
liability for the medical expenses could recover them held that only 
the husband could do so because of the presumption, which was 
not rebutted, that the wife had pledged his credit. Diplock J.’s 
principle that only expenses legally incurred can be recovered is 
probably legally sounder than Lord Denning’s principle because 
it prevents the third party recovering indirectly via the plaintiff 
what he cannot recover directly in his own name, because he has 
no cause of action.® Looked at from the point of view of broad 


45 Sick pay, pensions to which the employer has contributed and service penaions 
cbuld be regarded as falling under this head but since the employee will have 
æd for them in some form he is probably best regarded as their source. 
Pame v. Railway Executive [1052] 1 K.B. 26, 35; Judd v. Hammersmith, 
eto., Hospitals Board [1960] 1 W.L.R. 328, 881; of. Dennis v. L.P.T.B, 
[1948] 1 All E.R. 779, but ın this case there was an obligation to reimburse 
the employer. 
46 [1048] 1 AN E.R. 779. The only aythority for the decisions is a dictum of 
e Goddard J. (as he then was) in Allen v. Waters [1985] 1 K B. 200 where he 
said that the plaintiff could recover hospital expenses even though the period 
of limitation had run. The other two judges based their decision on the 
ground that the action was not statute-barred. Ashton v. Wainwright [1936] 
1 All E.R. 805, where the plaintiff who had been fined as a result of the 
negligence of his solicitor was sble to recover the fine from the solicitor as 
art of his Lepr though it had been paid for him by a third party, could 
e explained on this principle as the plaintiff was expected to repay the money. 
It was not, however, decided on this ground. 
47 [1960] 2 W.L.R. 169. 48 [1960] 8 W.L.R. 460. 
49 This was important because the husband had been contributorily negligent and 
hig damages were therefore liable to reduction whereas thee wife would have 
recovered full damages. Had she done so the defendant could not have 
recovered contribution from the husband—see Drinkwater v. Kimber [1952] 
2 Q.B. 281. 
50 This follows from the rules of remoteness or volenti, sse Admiralty Commis- 
toners V. SS Amerika [1917] AC. 88. But even if the benefit is paid under 
tract ( [1917] A.O. 88 at 42, 61) or in pursuance of a statute (Receiver fom 
Metropolttan Boli Distact v. Croydon Corporation [1957] 2 W.%u.R. 83) the 
third party can only recover directly from the defendant where he can bring 
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principles of justice it seems the fairest solution to allow the third 
party who has mitigated the plaintiff’s loss to be reimbursed out 
of the damages payable by the defendant because the plaintiff then 
does not recover more than he has lost, the defendant cannot take 
advantage of the generosity of the third party, and the latter 
receives his due.” 


. CONCLUSIONS 


To sum up, therefore, it may be said that the rules of remoteness 
provide no satisfactory solution to the problem whilst the principle 
of not allowing the defendant to profit from a benefit accruing to 
the plaintiff is based on a desire to punish the defendant which 
properly belongs to the criminal law. In the law of tort the basic 
criterion should be to compensate the plaintiff so that benefits which 
mitigate the loss suffered ought to be deducted from the damages 
recovered except where a third party has conferred a benefit on the 
plaintiff. Such a benefit, it is submitted, should be recoverable 
by the plaintiff from the defendant provided he undertakes to 
reimburse the third party unless the benefit can be properly 
regarded as a personal gift when the plaintiff ought to be allowed 
to retain it. There ought to be no distinction between cases of 
death and personal injuries and no explanation has ever been given 
for the existing difference in respect of national insurance. 
Bradburn v. G.W.Ry. and the cases which follow it are, it is sub- 
mitted, wrongly decided, whilst the statutory provisions in respect 
of Fatal Accidents were born of a fit of pious resolution by Parlia- 
ment and were then perpetuated by their own momentum. The 
basic principle for the assessment of damages, i.e., that a plaintiff 
should not recover more than he has lost should not be overthrown 
unless there are strong policy considerations which it is submitted 
have not hitherto been adduced, that make this desirable.** 


G. Ganz.* 


e 
e 
e 
himself within the action for loss of services. For a statutory exception to 
this principle see s. 80 Workmen's Compensation Act, 1025. 

Dr. Glanville Williams has suggested that the master who is under a duty 
to pay wages during illness ought to be subrogated to the plaintiff's claim for 
loss of earnings: (1961) 24 M.L.R. 101, 103. 

51 A solution based on similar principles was advocated by Mr. Foster, Mr. 
Gardiner and Sir David Hughes Parry to deal with the mtuation arising frora 
B.T.C. v. Gourley. They thought that the plaintiff should recover full damages 
for loss of earnings from the defendant but that these should be taxable. 
This, they ¢hought, would be fair to the plaimtiff, the defendant and the 
Crown ( (1958) Cmd. 601). In O'Reilly v. Dorchester Hotel Ltd., Guardian, 
July 26, 1961, Sachs J., in awarding damages for loss of earnings, ordered the 
defendants to pay to the Inland Revenue the amount of tax deductible from the 
wages he would have received. 

52 I am deeply indebted to Mr. C. Greenfeld for his invaluable assistance and 
criticisms: I remain responsible, of course, for the opinions expresse? and 
the errors perpetrated. è . 

$ LLM.; Lecturer in Law, Southampton University. 
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STATUTES 


® 
CARRIAGE By Are Act, 1961 


Tas Act came into force on June 22, 1961, except,, however, for 
section 1 and the Second Schedule. But the Act cannot become 
effective until section 1 comes into operation. Section 1 (1) states 
that, subject to the provisions of that section, the provisions of the 
Convention known as ‘‘ the Warsaw Convention as amended at Tie 
Hague, 1955,’? as set out in the First Schedule to the Act, shall, 
so far as they relate to the rights and liabilities of carriers, carriers’ 
servants and agents, passengers, consignors, consignees and other 
persons, and subject to the provisions of the Act, have the force of 
law in the United Kingdom in relation to any carriage by air to 
which the Convention applies, irrespective of the nationality of the 
aircraft performing that carriage. Under the same conditions the 
Carriage by Air Act, 1982, which gives effect to the Warsaw 
Convention in its original form, shall cease to have effect. 

The text of “ the Warsaw Convention as amended at The 
Hague, 1955 ” is set out in the First Schedule to the Act, Part I 
giving the English text and Part IT the French text. Section 1 (2) 
provides that ‘* If there is any inconsistency between the text in 
English in Part I of the First Schedule to this Act and the text in 
French in Part IT of that Schedule, the text in French shall 
prevail.” Article 86 of the original Warsaw Convention provided 
that “La présente Convention est rédigée en français en seul 
ewemplaire + qui restera déposé aux archives du Ministére des 
Affaires Etrangéres de Pologne, et dont une copie certifi¢e conforme 
sera transmise par les soins du Gouvernement polonais au 
Gouvernement de chacune des Hautes Parties Contractantes.’’ 

As we have just seen, the French text of the original Warsaw 
Convention of 1929 was the only authentic text. The full title of 
the Convention was “‘ Convention pour |’Unification de certaines 
Règles relatives au Transport aérien international,” * and this was 
rendered into English as “ Convention for the Unification of Certain 
Rules relating to International Carriage by Air.” The Convention 
was ratified by the United Kingdom on February 14, 1988, pro- 
vision for bringing it into force as regards the United Kingdom 
having already been made in the Carriage by Air Act, 1982, to 
whiclf an English translation of the Convention (but not the original 
French text) was annexed as the First Schedule. The Convention 
was actually brought into force as regards the United Kingdom, as 


e 
1 [tMics added. f e 
2 Treaty Series No. P1 (1988), where an English translation is giver? as well as 
the French text. 


° 
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from May 15, 1988, by the Carriage by Air (Date of Coming into 
Force of Convention) Order, 1988, made on March 16, 1988.2 The 
Warsaw Convention of 1929 was amended as a result of a conference 
held at The Hague in 1955, from which there emerged on September 
28 an instrument entitled ** Protocol to Amend the Convention for 
the Unification of Certain Rules relating to Interfational Carriage 
by Air signed at Warsaw on October 12, 1929.” + The Protocol 
made no amendment to article 86 of the Convention. However, 
article 19 of the Protocol provided that ‘* As between the Parties 
to this Protocol, the Convention and the Protocol shall be read and 
interpreted together as a single instrument, and shall be known as 
the Warsaw Convention as amended at The Hague, 1955 °°; article 
21 that the Protocol should be subject to ratification by the signa- 
tory states, the instruments of ratification to be deposited with the 
Government of the People’s Republic of Poland; article 22 that 
“ as soon as thirty signatory states have deposited their instruments 
of ratification of this Protocol, it shall come into force between 
them on the ninetieth day after the deposit of the thirtieth instru- 
ment of ratification ’’; and article 27 that it lay with the Polish 
Government to notify all parties concerned of the date of coming 
into force of the Protocol. The Protocol has not yet been ratified 
by the United Kingdom. 

The Protocol was drawn up in three authentic texts in the 
English, French and Spanish languages. It was provided, however, 
that ‘“ In the case of any inconsistency, the text in the French 
language, in which language the Convention was drawn up, shall 
prevail.” 

Returning now to the Carriage by Air Act, 1961, subsection (8) 
of section 1 provides that section 1 itself shall come into force on 
such day as Her Majesty may by Order in Council certify to be the 
day on which the Convention comes into force as regards the United 
Kingdom. No such Order in Council has as yet been made. Sub- 
section (4) of the same section provides that the section shall not 
apply so as to affect rights or liabilities arising out of an occurrence 
before the coming into force of the section. 

Section 2, continuing the practice of the Act of 1982, provides 
that Her Majesty may by Order in Council from time to time certify 
who are the High Contracting Parties to the Convention, in respect 
of what territories they are respectively parties and to what extent 
they have availed themselves of the provisions of the Additional 
Protocol at the end of the Convention. This Additional Protocol 
enables the High Contracting Parties to reserve to themselves the 
right to declare at the time of ratification or of accession that 
article 2 (1) of the Convention shall not apply to international 
carriage ‘by air performed directly by the state, its colonies, pro- 
tectorates or mandated territories or by any other territory under 
° 3 SR. & ©. 1983, p. 348 (No. 226). e a á 
4 Cmd. 9824. 
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its sovereignty, suzerainty or authority.’ An Order in Council 
under section 2 shall, except so far as it has been superseded by a 
subsequent Order, be conclusive evidence of the matters which it 
certifies. 

Section 5 of jhe Act provides that no action against a carrier’s 
servant or agent which arises out of damage to which the Conven- 
tion applies shall, if he was acting within the scope of his employ- 
ment, be brought after more than two years, reckoned from the 
date of arrival at the destination or from the date at which the air- 
craft ought to have arrived, or from the date on which the carriage 
stopped. Section 7 gives Her Majesty power to exclude the applicg- 
tion of the Convention to the carriage of persons, cargo and baggage 
for the military authorities of a state in aircraft registered in that 
state if the whole capacity of the aircraft has been reserved by or 
on behalf of those authorities. Section 9 provides that Her Majesty 
may by Order in Council direct that the Act shall extend, subject 
to such exceptions, adaptations and modifications as may be 
specified in the Order, to (a) the Isle of Man; (b) any of the 
Channel Islands; and (c) any colony or protectorate, protected state 
or United Kingdom trust territory. No such Order in Council has 
as yet been made. 

Section 10 provides that Her Majesty may by Order in Council 
apply the First Schedule to the Act (t.e., “€ the Warsaw Convention 
as amended at The Hague, 1955 ”), together with any other pro- 
visions of the Act, to carriage by air, not being carriage by air to 
which the Convention applies, of such descriptions as may be 
specified in the Order, subject to such exceptions, adaptations and 
modifications, if any, as may be so specified. Clearly, this power 
to apply the provisions of the Warsaw Convention to non-inter- 
national carriage is very important from the point of view of United 
Kingdom law. The power is not, however, new. The same power 
was given in section 4 of the Carriage by Air Act, 1982. Moreover 
the power has already been exercised.® E 

Sections 11 and 12 deal with the application of the Act to 
Scotland and Northern Ireland respectively. Finally section 18 
declares that the Act binds the Crown and section 14 provides that, 
on the date on which section 1 comes into force, the legislation 
specified in the Second Schedule to the Act (principally the Carriage 
by Air Act, 1982, itself) shall be repealed. 

This is not the place to compare the provisions of “‘ the Warsaw 
Convention as amended at The Hague, 1955 °’ with’the original 


5 Article 2 (1) says: ‘‘ This Convention applies to carriage performed by the 
state or by legally constituted public bodies provided ıt falls within the condi- 
tions laid down in article 1" (t.¢., international carnage). 

€ Sd the Carriage by Air (Non-International Carnage) (United Kingdom) Order,e 
1952, S.I. 1062, No. 158, @s amended by B.I. 1969 No. 1770. Båt no Order 
in Council under-s. 10 of the 1961 Act hag yet been made. é 


572 THE MODERN LAW REVIEW Vor. 25 
. 


Warsaw Convention of 1929.” The principal changes are, however, 
the following: 


(i) Certain clarifications, or attempted clarifications, of the 
nature of “ international carriage,” and therefore of the 
type of carriage to which the Conventign, as amended, 
applies. 

(ii) Simplification and unification of the requirements relating 
to theevarious documents of carriage. 

(iii) Doubling of the limit of the carrier’s liability for each 
passenger from 125,000 francs to 250,000 francs. (The 

$ franc referred to is described both in the Convention artd in 
the Protocol as a “ currency unit consisting of sixty-five 
and a half milligrammes of gold of millesimal fineness nine 
hundred.” In practice this means raising the limit from 
about £8,000 to approximately £6,000.) 

(iv) Under the original Convention, a carrier who failed to 
comply with certain requirements as to documentation was 
deprived both of his limitation of liability and of his 
defences. Under the Convention as amended, however, he 
is no longer deprived of his defences. 

(v) Article 25 of the original Convention provided as follows: 


“ (1) The carrier shall not be entitled to avail himself 
of the provisions of this Convention which exclude 
or limit his liability, if the damage is caused by 
his wilful misconduct or by such default on his 
part as, in accordance with the law of the court 
seised of the case, is considered to be equivalent to 
wilful misconduct. 

(2) Similarly the carrier shall not be entitled to avail 
himself of the said provisions if the damage is 
caused as aforesaid by any agent of the carrier 
acting within the scope of his employment.” 


Article 18 of the Protocol replaces these two paragraphs with 
the following: 


*¢ The limits of liability specified in article 22 shall not apply if 
it is proved that the damage resulted from an act or omission 
of the carrier, his servants or agents, done with intent to cause 
damage or recklessly and with knowledge that damage would 
probably result; provided that, in the case of such act or 
omission of a servant or agent, it is also proved that he was 
acting within the scope of employment.” 


It proved difficult to ensure uniform application of the original 
provision as between one country and another, particularly as 
regards the words “* wilful misconduct ”° (dol in the original French 


e 
e 7 For a lucid comparison see R. M. Forrest in (1961) 10 International anf Com- 
parative® Law, rterly, p. 726, who explains éhat, Thil the Protocol has 
cleared up old doubts, t 8 algo created new 


Serr. 1962 STATUTES 578 


text), although it is beyond dispute that attempts to define the 
words advanced the science of comparative law. It remains to be 
seen whether the new, apparently simplified, version will prove 
more successful in practice. 

D. H. N. Jonsson. 


LJ 
Crvm AVIATION (EUROCONTROL) Acr, 1962 


Tas Act makes various provisions in connectién with the 
‘* * Eurocontrol ’ International Convention relating to Co-operation 
for the Safety of Air Navigation.” This Convention was signed in 
Brussels on December 18, 1960, by representatives of the United 
Kingdom, Belgium, France, Federal Republic of Germany, Luxem- 
bourg and the Netherlands. The Convention was drawn up in the 
German, English, French and Dutch languages in a single copy, it 
being provided that this copy was to remain deposited in the 
archives of the Government of the Kingdom of Belgium and that 
in the case of any inconsistency the text in the French language 
should prevail. The French title of the Convention was ‘‘ Con- 
vention Internationale de Coopération pour la Sécurité de la 
Navigation Aérienne ‘ Eurocontrol.’ ° Attached to the Convention 
as an Annex was the Statute of the “ Air Traffic Services Agency ” 
(* Agence des Services de la Circulation Aérienne ’’) established 
by article 1 of the Convention. Also signed on the same day, and 
by the same parties, were (i) a Protocol of Signature (Protocole de 
Signature) in which the parties agreed on certain declarations with 
respect to the Convention, and (ii) a Protocol as to the Transitional 
Period preceding the Coming into Force of the ‘* Eurocontrol ” 
Conyention (Protocole relatif à la Periode Transitoire précédant 
Entrée en Vigueur de la Convention sur |’ ** Eurocontrol ’’). 
These Protocols too were drawn up in the German, English, French 
and Dutch languages in single copies. Again it was provided that 
these single copies should remain deposited in the archives of the 
Government of the Kingdom of Belgium and that in the case of 
#ny inconsistency the text in the French language should prevail.* 
A long Preamble to the Convention sets out the reasons for its 
existence. These are, briefly, the far-reaching changes in the 
organisation of air traffic control rendered necessary by the entry 
into service and general employment of turbine-engined transport 
aircraft with their high speeds and, in particular, the need of such 
aircraft, for reasons of economical operation, to climb without 
interruption to optimum operating altitudes and to remain at those 
altitudes until a point as near as possible to the destination of the 
aircraft has been reached. These factors necessitate the creation, 
above .a certain level, of new flight information regions, and, 
further, the creation of “ an international control organisation 
operefing in reapect of air space which extends beyond tie limits, 


1 For all the texts aged at Brussels see Omnd. 1878. 
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of the territory of a single state.” They also render it desirable 
to give the proposed new control organisation some authority over 
air traffic services in the lower air space as well, and to co-ordinate 
the action taken by states in respect of training personnel for 
air navigation services and as regards study and | research relating 
to air traffic problems. 

In article 1 of the Convention the Contracting Parties agree to 
establish a “European Organisation for the Safety of Air Naviga- 
tion ° (Organisation européene pour la sécurité de la navigation 
aérienne) to be known as “ Eurocontrol.” This is to have its head- 

uarters at Brussels and is to have two organs, namely, the 

Permanent Commission for the Safety of Air Navigation 
Services ’”? (Commission permanente pour la sécurité de la naviga- 
tion aérienne) and the ‘‘ Air Traffic Services Agency ” (Agence des 
services de la circulation aérienne). As we have already seen, the 
Statute of the Agency is annexed to the Convention. According to 
article 40 of the Convention, the Convention is to come into force 
when ratified, and, according to article 88 of the Statute, the 
Statute is to enter into force at the same time and under the same 
conditions as the Convention.* 

It would be beyond the scope of this note to analyse the 
provisions of the Convention and the Statute. Briefly, the Con- 
vention provides for the Organisation to have full legal capacity, 
including “f in the territory of the Contracting Parties . . . the 
fullest legal capacity to which corporate bodies are entitled under 
national law ”; for each Contracting Party to have one vote in the 
Commission; and for the Commission to make recommendations by 
majority vote and to take decisions by unanimous vote. The Com- 
mission may also give directives to the Agency. In order to be 
adopted, these directives require votes that not only represent the 
majority of the Contracting Parties but also are subject to a system 
of weighting based on the Gross National Products of the Contract- 
ing Parties. The Organisation is to have the privileges and 
immunities customary in the cse of international organisations. 
The Commission is intended to be largely a policy-making and 
research body, whilst the Agency will be an operating organ, actu- 
ally providing the “‘ air traffic services ” in question. The Agency 
will be administered by a Committee of Management and a 
Director. Article 85 (1) of the Statute provides that “ The lan- 
guage used for the air traffic control operations ensured by the 
Agency shall be the English language, subject to the subsequent 
adoption of*gn international aeronautical language by the Inter- 
national Civil Aviation Organisation. Nevertheless, provision shall 


2 Although ratification by all signatory states is obviously intended, article 40 (4) 
makes 1t possible, though not obligatory, to bung the Convention into force 
‘as soon as the Convention has been ratified by four signatory states whose 
territories form a coherent whole from the standpoint of the organisatioW of air 
traffic sbrvices, one of which shall be the state in whigh the seat of the 
Organisation is located " (i.e., Belgium). 
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be made for pilots to use their own language during flight over their 
national territories.” 

In the Protocol as to the Transitional Period, already referred 
to, the Contracting Parties agreed, pending the entry into force of 
the Convention, to establish a “ provisional Commission °? with 
certain limited pSwers. 

Having thus explained the background, it is‘ now possible to 
return to the Civil Aviation (Eurocontrol) Act, 1962, itself. Section 
2 of the Act confers on the Organisation the legal capacity of a 
body corporate; entitles it to the exemptions and reliefs described in 
paragraphs 8 to 5 of the Schedule to the International Organisations 
(Immunities and Privileges) Act, 1950; and also declares thi 
“ any rule of law relating to the inviolability of the official archives 
and premises of an envoy of a foreign sovereign Power accredited to 
Her Majesty shall extend to the official archives of the Organisation, 
and to premises occupied by the Organisation wholly or mainly for 
the housing of its installations.” Section 8 empowers the Minister 
of Aviation to pay the United Kingdom’s contributions to the up- 
keep of the Organisation and to provide other facilities for it, e.g., 
rights and control over land, as provided in sections 24 and 26 of 
the Civil Aviation Act, 1949. Section 4 of the Act authorises the 
Minister to make regulations concerning charges in respect of air 
navigation services provided by the Organisation in pursuance of 
the Convention, or by the Minister, as the case may be. Section 5 
provides that, in any proceedings to which the section applies—e.g., 
proceedings for the recovery of charges or for an offence under the 
Air Navigation Order—records of the movement of aircraft made by 
authorities or persons designated by the Minister shall be evidence 
in courts of the matters appearing from the record. Section 6 pro- 
vides for the punishment of offences under the Act, e.g., offences 
relating to failing to keep, or improper disclosure of, or furnishing 
incorrect particulars in connection with, the records referred to. 
Section 9 of the Act empowers Her Majesty by Order in Council to 
extend it, subject to such exceptions, adaptations and Inodifications 
as may be specified in the Order, to (a) any of the Channel Islands 
or the Isle of Man; and (b) any colony, protectorate or protected 
state. Section 10 declares that the Act extends to Northern 
Ireland. It also provides that the Act shall come into force on such 
date as the Minister may by order appoint, and different dates may 
be appointed by order for different purposes of this Act. 

At the time of writing, the United Kingdom has not yet ratified 
the Convention, and therefore the Minister of Aviation, has not yet 
made any Orders under section 10. A 

D. H. N. JonNsox. 


NOTES OF CASES 


REVELATION AND RELEVANCE 


Iv must be rare for an accused person to raise virtually the same 
defence at two different trials for quite separate offences, and varer 
still after the defence has failed at the earlier trial. Yet this was 
done by the appellant in Jones v. D.P.P.* and against such a back- 
ground, it is hardly surprising that some fundamental principles of 
the law of evidence appeared in a new light. Jones was first tried 
for rape, he raised an alibi, it failed and he was convicted. He was 
subsequently tried for the murder of a quite different girl and again 
his explanation took the form of an alibi. When first charged with 
the murder he put forward one story, but at his trial he abandoned 
this and raised, instead, virtually the same alibi as at his earlier 
trial for rape. In his evidence in chief at the murder trial, Jones 
explained that he had given a false alibi when charged because he 
had previously been in trouble with the police. In cross-examining 
the accused, the prosecution asked questions designed to show the 
similarities between the two alibis. At first instance, objection was 
taken to their admission as a matter of discretion, rather than to 
their admissibility as a matter of law. But in the Court of Criminal 
Appeal, and in the House of Lords, the point taken was that these 
questions were made inadmissible by proviso (f) to section 1 of the 
Criminal Evidence Act, 1898, as tending to show that the accused 
had previously been charged, or had committed, or had been con- 
victed of another offence, or was’of bad character. Various reasons 
were suggested in favour of admissibility and several leading cases 
discussed. 

The convention of giving one reasoned judgment in criminal 
appeals made the analysis of decisions of the House of Lords rela- 
tively easy, but the evasion of harsh rules relatively difficult. Since 
Smith’s case ? the convention seems to have been abandoned. Now 
analysis is more difficult but the evasion of harsh rules should be 
easier. This case illustrates both facets of the new régimé and 
accordingly it is hoped that analysis might be helped and space 
saved by tabulating some of the points discussed. 


* 1 [1962] b W.L.B. 575; [1962] 1 All E.R. 569, ; 4 


2 D.P.P. v. Smith [1961] A.C. 290. bd 
° 576 
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Viscount Lord Lord Lord Lord 
Simonds Reid Denning Morris Devlin 
Admissible because not ene by 


proviso (f) sa a A A x A x 
Admissible under proviso we) sie x x A — D 
Admissible unden sell ea (i) to 

proviso (f) see —_— — x x x 
Admissible at common law 

because relevant w X X A* X A 
Approved a wide view of Stirland? X X A X A 
Approved the reasoning in Chit- 

s8n* and Kennaway® ... wooo x A D Ae 
Approved Dunkley?’ gia woo D A D xT 
Key: 


A means acceptance of a reason for admissibility, or 
approval of a case. 
means rejection of a reason for admissibility, or dis- 
approval of a case. 
means that the reason for admissibility, or case, was 
discussed but no final decision expressed. 

— means that the reason for admissibility, or case, was not 
dealt with. 


The questions could not be justified under exception (ii) or (iii) 
to proviso (f) as the conditions for their operation were absent. 
Nevertheless the four possible reasons indicated in the table were 
discussed. 

The majority took the view that the questions were not excluded 
by proviso (f) because they did not tend to show anything forbidden 
by it to the jury. This argument depended on a narrow inter- 
pretation of the word “‘ show ” in the proviso: 


“é show ’ must mean ‘ reveal,’ because it is only a revela- 


tion of something new which could cause such prejudice.” 8 


; The crucial concept is that of revelation, and it “can only be 
understood in its particular context. Here it connotes making the 
first suggestion to the jury of the existence of an unspecified charge, 
committal or conviction, or that the accused is of bad character. 
Its negative side is that once such a suggestion has been made no 
amount of further detail or multiplicity of examples can amount to 
a revelation. It is necessary to add this side for two reasons. First, 
as Lord Devlin pointed out,® anything else would merely authorise 
. e 

Stsrland v. D.P.P. [1944] A.C. 315. 
R. v. Chitson [1909] 2 K.B. 945. 
R. v. Kennoway [1917] 1 K.B. 2. 
R. v. Dunkley [1927] 1 K.B. 323. 
< has not bean possible to deal with the views expressed on the cases in this 


a cap & 


8 Pe PeN Lord Reid at p 592.» . 
8 p. 685. 
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otiose repetition. And, secondly, on the facts here, the trouble 
referred to by the accused in his evidence in chief was not the 
trouble about which he was cross-examined. This illustrates the 
dangers of the rule laid down by the majority. If it were really 
true that only something new could cause prejudice, that rule might 
be acceptable. But when it is realised that førther detail and 
examples are not new in this sense, it becomes obvious that 
prejudice may still occur. For example, if an accused person should 
admit in chief that he has previously been convicted of an unspeci- 
fied offence, it cannot be maintained that he would not be preju- 
diced by the presentation to the jury in cross-examination of, his, 
perhaps lengthy, criminal record in complete detail. Moreover, the 
limits of the rule are just as vague as its rationale is ill-considered. 
It is left quite unclear how precise a reference needs to be, to 
amount to a revelation; and whether a revelation of bad character 
makes details of previous convictions admissible.*° 

The other possible reasons for admissibility all proceeded on the 
footing that the questions here were prima facie caught by the 
enacting words of proviso (f), but that for various reasons that did 
not conclude the matter. 

The view taken by Lord Denning," with somewhat half-hearted 
support from Lord Devlin,’? was that while the questions were 
prima facie excluded by proviso (f), they were expressly allowed by 
proviso (e) which was paramount. Viscount Simonds professed 
himself unable to understand this view. Lord Reid rejected it on 
the ground that the provisos did not overlap.* It is suggested that 
Viscount Simonds, admittedly somewhat cryptically, refuted both 
Lord Denning and Lord Reid by pointing out the significance of 
exception (i) to proviso (f). This can be given a meaning only if 
the provisos do overlap and if (e) is not paramount.” 

The argument of the Attorney-General was that even if the 
questions were prima facie caught by the enacting part of proviso 
(f), they were allowed by exception (i) to the proviso. This argu- 
ment asserted that as the detailseof the previous offence could have 
been adduced on the similar facts principle, the conditions for thè 
operation of the exception were satisfied. It seems to have been 
conceded that the details could have been adduced on that basis. 
The argument was rejected however on the grounds that the excep- 
tion could only apply when sufficient detail of the earlier offence 
had been adduced for the court to be able to decide whether the 


10 Tt would ap oe that it does, for Lord Morris said at p. 614 that ‘‘ trouble ' 
might be t to imply bad character, while Lord Reid said at p. 502 that 
the questions Sold at least imply that the accused had previously been 
charged with an offence, 


BOL, 
ee Professor J. C. Bmith'’s helpful commentary gn thi cage m p1962% crm. 
L.R. 244 for a fuller exposition of this argument. 
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principle applied, and that in this case that had not been done. 
Some indication was also given that, as a matter of practice, 
such evidence ought to be given in chief rather than put to the 
accused for the first time in cross-examination. It is suggested that 
a further reason, for the rejection of this argument is that a strict 
interpretation of exception (i) just will not sustain it. This excep- 
tion has always been strictly construed in the past and there are 
weighty dicta of the House of Lords enjoining such strictness.1* On 
such a view the only questions admitted by the exception are those 
which prove a conviction or the commission of another offence 
when such proof is admissible. It is conceded that this would be fo 
go further in eliminating questions than ever before, but it is 
suggested that it would merely be to put into practice the method 
Parliament chose to adopt in its zeal to prevent prejudice to the 
prisoner.?7 

Lord Devlin also thought that the questions were prima facie 
caught, but considered that the Criminal Evidence Act, 1898, was 
to be construed in the light of a basic principle of the common law 
that any questions relevant to an issue in the case on which the 
accused had testified in chief were admissible.“* Lord Denning 
supported him on this, though more cautiously read the principle 
into the Act in his interpretation of proviso (e). The short answer 
to Lord Devlin was given by Viscount Simonds; the Act is a code 
governing the examination of accused persons, and where Parlia- 
ment has made three specific exceptions to a proviso in it, it is not 
for the judges to add a fourth.*® Particularly, it might be thought, 
when the addition operates to the disadvantage of the accused.*° 
But Lord Devlin’s argument deserves a longer answer, for as a 
mafter of common sense it has much to recommend it. It is 
anomalous that it is impossible to question the accused about highly 
relevant matters. Unfortunately though relevance is as uncertain 
a guide as revelation. Relevance is a matter of degree and the 
difficulty arises in deciding just how relevant a questjon has to be 
before it can be admitted. Lord°Devlin appreciated the difficulty 
but was prepared to rely on the good manners of the prosecution 
and the discretion of the judge to avoid prejudice." It is respect- 
fully suggested that it was just because Parliament felt that it could 
not place exclusive reliance upon these safeguards that proviso (f) 


16 e.g., in Mawwell v. D.P.P. [1986] A.C. 809 and Stirland v. D.P.P. [1944] 
A.C. 816. 

17 Bee Cross, 76 L.Q.R. 538, note 5, for a persuasive exposition of this view. 

x P- a 


20 TA 18 hardly ın the spirit of Viscount Sankey's admonition in Mazwell v. 
D.P.P., 
“ But it must be remembered that the whole policy of English criminal 
law has Been to see that as against the prisoner every rule in his favour 
18 observed and that no rale is broken 80 as to prejudice the chance of thes 
jury fairly,trytng the true issues." 


21 p. 616. ê è 
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was enacted, and in the light of decisions like Chitson ** and 
Kurasch * where the proviso has been evaded, one is tempted to 
think that Parliament was right. 

A further safeguard required by both Lord Devlin * and Lord 
Denning 25 was that the evidence should be directly relevant to an 
issue in the case and not merely to the accused’s “credibility. This 
raises the interesting question of the distinction between these two 
types of relevance. A question to which the answer in the particular 
circumstances of this case is not easy to find. A typical case of 
relevance to an issue was given by Lord Denning in his example 
of evidence of the accused’s fingerprints being found near the scene 
of the crime on the night in question. A typical case of relevance 
via credibility would be evidence that the accused was a pathological 
lar. It should be noted that this classification holds good even 
though, in the first example, the evidence also shows that the 
accused was lying when he put forward his inconsistent story, and 
in the second it shows that the accused was probably lying when 
he denied his guilt. In Jones’ case the evidence showed that he 
was probably lying in one highly material part of his story. Lord 
Denning said *° that it was therefore relevant to an issue as showing 
that the prosecution’s story on this point was more likely to be 
correct, relying on the analogy of Moriarty v. London, Chatham 
and Dover Ry.’ But if this analysis is accepted the whole concept 
of relevance via credibility in the case of the accused in a criminal 
trial breaks down. It is suggested that the distinction can be 
preserved by distinguishing between cases where the accused is 
disbelieved because there is positive evidence of the truth of a, story 
inconsistent with the one he is telling, as in Lord Denning’s finger- 
print example, and on the other hand, cases where the accused is 
disbelieved because the evidence, without itself showing the presence 
of facts physically inconsistent with his story, nevertheless shows 
that he is likely to be lying about something, or everything. On 
this view the likelihood of an accused being a liar about part of his 
story would be treated in the sarhe way as his being a liar about all 
of it. On this view, too, the evidence here was relevant to Jones’ 
credibility and hence even on Lord Devlin’s test should have been 
excluded. 

COLIN TAPPER. 


IMPAIRMENT OF CONSORTIUM 


Tux recent dgcision in Spaight v. Dundon * of the Supreme Court 
of the Republic of Ireland that a husband cannot recover in ‘negli- 
gence for a partial loss of consortium is a striking product of what 


22 R. v. Chitson [1009] 2 K.B. . 
e28 R. v. Kurasch [1916] 2 K.B. a. ag. 616. 
2s p . 598. ‘ 
a7 {isO L.R. 5 Q.B. 814. 1 ‘oda 96 LLR, eo 69. 
e 
e e 
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has been described as a “ calculated policy of discouraging the 
action, evident in recent years.” ? 

In this case the wife was severely injured in consequence of the 
defendant’s negligent driving and had one leg amputated below 
the knee. At first instance she recovered £7,000 damages in her 
own right and her husband was awarded £5,210. The defendant 
appealed on the ground that the latter sum was excessive. 

Kingsmill Moore J. delivered the principal judgment for the 
majority (Kingsmill Moore, O’Daly, Lavery and Maguire JJ., 
Maguire C.J. dissenting). Kingsmill Moore J. itemised the matters 
in respect of which the majority thought that the husband coulg 
undoubtedly recover.® First, the cost of paying and maintaining 
the wife’s sister whilst she kept house for him during the wife’s 
absence in hospital. Then the cost of servicing and replacing an 
artificial leg, the possibility of a further operation to obtain a better 
stump, domestic help in that eventuality and perhaps minor assist- 
ance after that. Finally, the husband was entitled to recover in 
respect of periods totalling a year during which he had been com- 
pletely deprived of his wife’s society either because she was in 
hospital or receiving training in the use of her artificial limb.‘ 
Kingsmill Moore J. thought that a fair total for these would be 
£8,046 and the discrepancy between that and the sum awarded, 
£5,210, was so great that the award could not be upheld unless 
some further head of damage could be found. Counsel had suggested 
that this could be found in 


** . . what the husband had suffered in the disruption of his 
life, his mental torture and the injury to his prospects in his 
married life. He was also entitled to be compensated because 
his wife was disfigured and her mental outlook and tempera- 
ment might be affected.” 


In short, it was contended that damages should be awarded for 
the impairment as opposed to the total loss of consortium. 

. The learned judge observed that no direct Irish atithority had 
bten cited to the court * but the matter had been considered very 
fully in Best v. Samuel Fow.* He proceeded to a detailed and 
lengthy examination of the judgments and speeches in the Court of 
Appeal and the House of Lords. He pointed out that at least four 
of the judges who thought that there could be no action by even a 
husband for impairment of consortium seemed to have thought that 
the action for loss of consortium was 


«an anomalous survival of medieval outlook and should 


ndt be extended an inch further than authority prescribed.” 7 


2 Fleming, Torts, 2nd ed., p. 623. 8 06 I.L.T.R. at p. 72. 
4 He pointed out that damages here should be moderate and allowed £200. At 
p Të he cited Hare v. B.T.C. [1956] 1 All E.R. 578 at p. 679 and Sellars v. 
Beg [1954] 2 All E.R. 889 at p. 894 on this point. 
5 96 IL.T.R. at Ņ 73. , S 


e [1952] A.C. 716. à 7 96 LL.R. at p. 76. 
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This governed their refusal of recovery to a wife in that case and 
if the husband’s claim based on total loss was an anomaly only 
sustainable on authority it followed that there was no ground for 
extending the anomaly to a case of impairment where there was no 
such authority. 

Kingsmill Moore J. said that he agreed with’ those’ judges who 
considered consortium anomalous and founded on a medieval view 
that the husband had a proprietary—or at least quasi-proprietary— 
right in his wife analogous to the servitium of his servant. When 
one person was tortiously injured that almost always produced 
further harm to others but the common law always regarded this 
&s too remote except in the case of consortium. It had required 
the Fatal Accidents Acts to give the dependants of a man killed by 
a tort a right to recover. He went on to illustrate the anomalous | 
nature of a claim for loss of consortium by taking the case of a 
married woman running a small business and keeping her invalid 
mother and children. If the woman was injured, her mother, her 
children and her employees would all suffer but could not recover 
in tort, whereas her husband with whom she might be on the worst 
of terms could do so. 

He was also troubled by the fact that to allow an action for 
impaired consortium would allow damages to be given for ‘‘ injuries 
extending over a vast field and of the most indefinite nature.” If a 
woman of great beauty was permanently disfigured in an accident 
caused by negligence she could recover in respect of all the physical 
and mental harm caused to her. Her husband would also be 
harmed both domestically and socially but “it would be almost 
impossible to lay down any principles on which damages could be 
assessed even if they could in theory be given.” 8 He thought the 
general policy of the law was sound in refusing to extend liability 
for a tort beyond the injuries to the person against whom the tort 
was directly committed. Otherwise he could see no limit to the 
number of persons who could claim that they had been indirectly 
affected to their detriment. ‘Phere was one exception—the hys- 
band’s claim for total loss of consortium—and there did not seem to 
him any reason to extend the exception in regard to the nature of 
the claim any more than in regard to the persons who could claim. 

Lavery and O’Daly JJ. merely expressed agreement but 
Maguire J. whilst expressing general agreement also made two 
further points.® In the first place this was a claim in negligence 
and differed fundamentally from an action for criminal conversa- 
tion, enticement or deceit. No analogy could be drawn with such 
cases. In the second place whilst agreeing that the husband could 
recover medical, nursing and domestic expenses he thought that 
since the Married Women’s Property Acts the wife could recover 


e 
e 8% It might be thought that the difficulty of assessment was slmost as frost in 
the wofhan's case. e ae 


9 Ibid, Pp- 76-77. k 
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these herself in her own action. If that were the case, however, 
some provision for accounting to the husband when he bore the 
actual expenditure would be required. 

In his dissenting judgment *° Maguire C.J. cited the speeches of 
Lord Goddard and Lord Reid in Best v. Fow and preferred to 
follow Lord Reid who was prepared to admit that recovery for 
impaired consortium was possible. The Chief Justice said that if 
there could be recovery for total loss it seemed to him, illogical not 
to allow recovery for partial loss. Assessing damages might be 
difficult but should not be impossible. Also he thought it wrong 
to take into consideration, as had been done in Best v. Fow, that 
the action for loss of consortium was based upon a conception of 
the relationship of husband and wife which was outdated. Changes 
in the position of a wife brought about by statute might be a good 
* reason for changing the law and abolishing the husband’s right to 
sue for loss of consortium but while the right remained it seemed 
illogical not to allow an action for impairment. 

Any assessment of this case will obviously depend on whether 
the modern policy of discouraging the action for loss of consortium 
is thought to be well-founded and opposed views can be found on 
this point. Furthermore, it seems a pity that the Supreme Court 
confined its attention to Best v. Fow and were not assisted with 
the Australian case of Toohey v. Hollier ** in which the High Court 
of Australia reached the contrary conclusion. 

There it was held that whilst there could not be recovery for 


** distress of mind, diminished happiness, lessened enjoyment 
of home life or conjugal society,” ‘“ matters of sentiment and 
feeling,” 


the husband could recover in respect of 


“ the very substantial prejudice or disadvantage of a material 
or practical kind because of the greatly reduced capacity of his 
wife to perform the domestic duties, manage the household 
affairs and give him her suppoyt and assistance.” e 


° ‘The Irish court did not take this distinction between the different 
ways in which consortium could be impaired and seem to have 
placed too heavy emphasis on matters ‘f of sentiment and feeling ” 
as being the sole mode of impairment. This may in part be attribu- 
table to the arguments of counsel and the facts of the case but must 
limit the persuasive force of their approach to the law. 

Whatever the ultimate outcome in England, Spaight v. Dundon 
will certainly take an important place amongst the persuasive 


10 Ibid. pp. 71-72, 
11 See iman (1954) Can B.R. 1065; Glanville Wulhams (1961) 24 M.L.R. at 
pp. 104-10 
12 (19565) 92 o L.R. 618. Beo also Birch v. Taubmans [1957] 8.R.(N.8.W.) 98; 
a vy. McInnis (1959) 19 D.L.R. 2d 806 and, generally, remo op. ctt., o 
Salmond, Terts, [pth ed., pp. 648-645; Forbes, 32 A.L J? 289, 276; 


treet, Torts, 2nd ed., p. 897. à n 
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authorities to be considered if and when the question is raised here, 
and the judgments of Maguire C.J. and Kingsmill Moore J. provide 
a striking contrast in judicial technique jn handling a rule for which 
neither judge felt any enthusiasm. 

A. H. Hopson. 


THE CLASSIFICATION OF CONTRACTUAL TERMS 


In Hong Kong Fir Shipping Co., Ltd. v. Kawasaki Kisen Kaisha 
Ltd." the facts were not unusual nor were the legal problems 
presented new, but the judgments in the Court of Appeal should 
prove of great interest not merely to devotees of shipping law but 
to all who profess an interest in the general principles of the law of 
contract. The facts ? were that the plaintiffs (owners) had chartered 
the Hong Kong Fir to the defendants (charterers) for twenty-four 
months from delivery to the charterers in Liverpool. The vessel 
was delivered in Liverpool on February 18, 1957, and was then 
unseaworthy as the engine-room staff was both incompetent and 
inadequate in number in view of the age of the vessel’s machinery. 
The vessel sailed for Osaka and lost five weeks’ sailing time en route 
for repairs to the engine. On arrival at Osaka the engine was found 
to be in very bad condition, due mainly to the inefficiency of the 
engine-room staff on the voyage and a further fifteen weeks were 
needed to render the vessel seaworthy. The vessel was rendered 
seaworthy by September 15 but on June 6 and September 11 the 
defendants had written to the plaintiffs repudiating the charter.’ 

The owners brought the present action claiming damages for 
wrongful repudiation. The action succeeded before Salmon J.‘ and 
his decision was affirmed by the Court of Appeal. It was not 
seriously disputed that the plaintiffs themselves were in breach of 
their contractual duty to provide a seaworthy vessel. The real 
question was whether, as the plaintiffs contended, this breach 
sounded only in damages or whether, as the defendants argued, it 
entitled them to repudiate either by virtue of the failure to delivér 
a seaworthy vessel itself or because the vessel continued unsea- 
worthy for so long as to “ frustrate ” the commercial purpose of 
the charter. The main interest of the case lies in the way the court 
approached these contentions. 

The court had little difficulty in disposing of the alternative 
defence that even if the failure to deliver a seaworthy ship did not of 
itself entitle the defendants to repudiate, they were entitled to do so 
because of the delay caused by continued unseaworthiness. -There 


1 [1962] 2 W.L.R. 474; [1962] 1 AU E.R. 474. 

2 Somewhat simplified. 

3 The steep fall in world freight rates during 1957 obviously «provided, a strong 
incentive for the charterera to adopt this course. 

4. [1961] 4 W.L.R. 716; [1961] 2 All B.R. 957; noted by Sealy [10617 C.L.J. 
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was no dispute that delay would entitle the defendants to repudiate 
if sufficiently prolonged. What is the test by which to decide 
whether delay is sufficient to have this effect? The court agreed 
with Salmon J. that this question had been correctly analysed and 
decided by Devlin J. in Universal Cargo Carriers Corpn. v. Citati ® 
when he held that delay must be of such a length as would frustrate 
the contract, if caused without fault of the parties. Indeed the 
word ‘ frustration ° was originally used to describe he situation 
where one party caused the delay in breach of contract and it is 
only in more recent years that it has usually been confined to events 
outside the control of the parties.© Applying this test the court 
were clearly of opinion that a term of some twenty weeks out of a 
charter period of twenty-four months was not sufficient to entitle 
the defendants to repudiate. While the correctness of the decision 
may be well established by authority so far as excessive delay in 
charterparties is concerned, one may perhaps wonder whether it is 
universally true that for a breach to entitle the innocent party to 
treat the contract as at an end it must always be so fundamental 
in character that it would frustrate the contract if caused without 
fault. 

The crux of the case however was the defendants’ primary con- 
tention that they were entitled to repudiate simply because the 
plaintiffs had delivered an unseaworthy ship. A conventional way 
of answering this question might be to ask whether the contractual 
term as to seaworthiness is a condition or a warranty. On this 
approach the defendants’ argument was a forlorn hope since the 
overwhelming weight of authority since the early nineteenth century 
is against the view that the obligation to deliver a seaworthy ship 
is a &ondition of the contract.’ The reason for this is clearly stated 
by Upjohn L.J.*: 

** Tt is for the simple reason that the seaworthiness clause is 
breached by the slightest failure to be fitted ‘ in every way’ 
for service. Thus, to take examples from the judgments in 

> some of the cases I have mentioned above, if a nail is missing 
from one of the timbers of a wooden vessel or if proper medical 
supplies or two anchors are not on beard at the time of sailing, 
the owners are in breach of the seaworthiness stipulation. It 
is contrary to common sense to suppose that in such circum- 
stances the parties contemplated that the charterer should at 
once be entitled to treat the contract as at an end for such 
trifling breaches,” 


5 [1947] 2 Q.B. 401; ae iad 3 All E.R. 70; affirmed C.A. n8] 2 Q.B. 264; 
[1957] 8 All B.R. 284 
8 See eee Impossibility of ae hid Chap. VI. The fullest discussion 
is by Diplock L.J. [1962] 2 W.L.R. at 490-492; T1969} 1 All E.R. at 485-487. 
T See, ¢.g., Havelock v. Geddes (1809) 10 Eaat 555; Tarrabochia v. Hecke 
(830), 1H. & N. 188; Stanton v. Richardson (1874) L.R. F ‘C.P. 890; Kuh v. 
r [1912] A.C. 604. Bee also Carver, Carriage of Goods by Seg, ‘Loth ed., 


7-78. ° 
8 [1962] 2 W.L.R. at 487; ai 1 All E.Reat 483 C. . 
à 
e 
. z : 
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Sellers L.J. was content to decide the case on this basis. With- 
out differing from this conclusion, both Upjohn and Diplock L.JJ. 
adopted a somewhat different analysis. Upjohn L.J. apparently 
accepted the assumption that all contractual terms are either con- 
ditions or warranties but he denied that Sanai on of a term was 
decisive as to the effect of its breach. He said 


** Where, however, on the true construction noe the contract, 
the parttes have not made a particular stipulation a condition, 
it would be unsound and misleading to conclude that being a 
warranty, damages is a sufficient remedy.” 


i follows that even when a broken stipulation is not a condition, 
the injured party may yet be entitled to repudiate if the breach is 
of such a nature as to go to the root of the contract. However, 
Upjohn L.J. was satisfied that the breach in the present case was 
not of such a nature and that therefore the defendants’ argument 
failed. 

Diplock L.J. offered yet a further analysis of the problems 
involved. He denied that the classification into conditions and 
warranties was comprehensive of all the terms of a contract. The 
assumption that such was the case was based partly on the historical 
development of this branch of the law 1° and partly on the adoption 
of the classification for the purposes of the Sale of Goods Act, 1898, 
but this assumption was fallacious for ™ 


‘é There are, however, many contractual undertakings of a 
more complex character which cannot be categorised as being 
€ conditions ’ or ‘ warranties’ if the late nineteenth-century 
meanings adopted in the Sale of Goods Act, 1898, and used by 
Bowen L.J. in Bentsen v. Taylor Sons & Co. be given to 
those terms. Of such undertakings all that can be predicated 
is that some breaches will and others will not give rise to an 
event which will deprive the party not in default of substan- 
tially the whole benefit which it was intended that he should 
obtain from the contract; and the legal consequences of a 
breach of such an undertaking, unless provided for expressly 
in the contract, depend upon the nature of the event to which 
the breach gives rise and do not follow automatically from a 
prior classification of the undertaking as a ‘ condition’ or a 
G warranty.’ ” 


Diplock L.J. thought that the term as to unseaworthiness fell into 
this innominate third class so that the effect of breach depended on 
its extent. He agreed with his brethren that here the breaches of 
the undertaking were not of a sufficiently serious nature to justify 
repudiation by the defendants. 

It is probably premature to attempt any definite assessment of 


ə [1962] 2 W.L.R. at 488; [1962] 1 All E.R. at 484 A. ° ; 
è 10 Which ig the subject-matter of a most interesting part of the judgmentf 
11 [1962] WLR. at 498—494; [1962] 1 All B.R. @t 487 G-E. 
a2 [1898] 2 Q.B. 274 at 280. ` 
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the significance of these remarks. It is tempting to dismiss the 
discussion as merely one about terminology since nothing in fact 
turned on the differences expressed. Two answers may be made to 
such a suggestion. First, this is an area of the law where termino- 
logy is important. Thus, for example, Professor Montrose has 
suggested that the prevalent modern usage of “ condition ” and 
“ warranty ” is fraught with possibilities for confusion.’* Secondly, 
it is thought that the discussion is not merely terminological. It is 
true that the difference between Upjohn L.J. and Diplock L.J. is 
merely one of arrangement. Upjohn L.J. appears to accept the 
tradisional grouping of contractual terms into either conditions or 
warranties but to hold that some breaches of warranty will be as 
serious as all breaches of condition. Diplock L.J. appears to accept 
, the traditional description of the effect of breaches of condition and 
warranty but to hold that there are some terms the effect of whose 
breach will sometimes be equivalent to breach of condition and 
sometimes to breach of warranty. 

In effect there is little difference between Upjohn and Diplock 
L.JJ. but both make a point of crucial importance. In deciding the 
effect of a breach of contract one must pay attention not only to 
the importance of the term broken but also to the importance of the 
breach. Discussion in the standard texts has tended to separate 
the two questions but the present case demonstrates the need for 
drawing the discussion of the two topics together. The unsea- 
worthiness stipulation provides an excellent example of a term 
which may be broken in many ways ranging from the trivial to the 
serious and it is clearly unsatisfactory to attempt to assess the 
seriousness of its breach without paying attention to the way in 
which it has been broken. It would seem that this insight may well 
prove important also in considering the doctrine of “ fundamental 
term ” or “ fundamental breach.” There is an unresolved problem 
as to which of these titles more accurately describes the doctrine ** 
but the present case suggests that it is not possible to, concentrate 
exclusively on the fundamental chdracter of either the term or the 
breach. 

M. P. Furmston. 


LIFTING THE Axe OF LIMITATION 


Txe concept of fault—so much a feature of the Romanist systems 
of law—has never found much favour with English courts, and in 
particular has played little part in fashioning the procedural rights 
of parties to litigation. The introduction by the Court of Appeal in 
18 See, e.g , 16 Can.Bar Rev. 309. This argument receives some support from 


Bashir v. Commissioner of Lands [1960] A.C. 44, discussed by Professor 
Montrose, 28 M.L.R, 550. 


14 See, e.g., Cheshire and Fifoot on Contract, 5th ed . 117-121, 488492, and 
i Contracts, 22nd ed., Vol. I, paras. BIB. , 1241-1273. e 

15 See Guest, 77 LAR. 98 amd other periodical literature cited at 77 L.Q.R. 98. 
note 1 m is 
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Weait and another v. Jayanbee Joinery Ltd.’ of the notion of 
fault, so as ostensibly to mitigate the rigours of our adjectival 
law, is therefore of, considerable moment in the law of civil 
procedure. 

The case was of a kind familiar enough in the High Court today. 
The plaintiffs were an infant suing by his mother 4s next friend and 
the mother suing in her own right. The infant plaintiff was injured 
in the course,of his employment in an accident allegedly caused by 
the defendant company. That accident happened in August 1958 
but for some unexplained reason—giving rise to the unfortunate 
circumstances of the instant decision—the statement of claims was 
not delivered until February 1961. Thus only in March 1961 was 
the defence—which was a denial of negligence, a plea of contribu- 
tory negligence and a general denial of damage—delivered. From 
August 1961 the Limitation Act, 1989, as amended in 1954, pre- 
vented any fresh claim by the plaintiffs in respect of the accident. 

In February 1962 the defendant company, after inquiries into 
some surgical treatment performed in August 1958 on the infant 
plaintiff, sought to amend its defence by alleging negligence by the 
hospital surgeon in that a severe displacement of two cervical verte- 
brae had remained uncorrected and, since the time for performing 
successfully a surgical operation had long since gone by, would be 
a permanent disability. Admittedly, the delay in discovering this 
alleged negligence by the surgeon was not attributable to any lack 
of diligence by the defendant company or its legal advisers. The 
tardiness in the issue of proceedings, coupled with a difficulty in 
arranging a meeting between a neuro-surgeon, an expert acting on 
behalf of the defendant company, and the surgeon in charge of the 
infant plaintiff’s case, had led to time running out. Equally; the 
plaintiffs had contributed to the limitation period running out only 
by the delay in starting their proceedings; such delay may justifi- 
ably be regarded as involving no element of fault since discourage- 
ment to litigation by attempts at early settlement of the action by 
parties, before resorting to professional legal advice, are wholly 
praiseworthy and not to be condemned judicially by the undertones 
accorded to epithets like “ delay.” 

Lord Justice Holroyd Pearce (now Lord Pearce) rested his 
decision clearly on the lack of any fault in the defendant company’s 
conduct of the interlocutory stages of the action. “ It was not,” 
he said,? ‘the defendants’ fault that they did not find ont 
before the statutory period expired that the surgeon had been 
negligent [sig.]. I find it quite impossible to say that they 
were guilty of any default. ... But where the defendant has been 
guilty of no fault at all and some fresh fact comes to light showing 
that he is not under a liability to the plaintiff, it seems to me an 
odd proposition that the plaintiff should rather have a right to 

*which he,is not entitled against the defendant than be witlput a 


1 [1962] 8 W.L.R. 928. ` ° a At pp. 827-828. 
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remedy.” A like sentiment fell from the lips of the only other 
member of the court, Lord Justice Davies, who argued that there 
was no guarantee that the allegedly negligent surgeon and the 
hospital would necessarily ‘plead the statute of limitations, so as to 
deprive the plaintiffs of a part of their claim, irrecoverable from the 
defendant compahy as a result of the court allowing an amendment 
to the defence. This is always an unhappy argument since any 
defendant is almost bound to avail himself of a defence afforded by 
the law. 

Fault is, however, not a one-dimensional concept. Supposing that 
the plaintiffs, out of time, sought to amend their statement of claim 


to include the surgeon as a defendant, because they had dis- 
covered that some of their damages were claimable only against 
him, and that at the trial the defendant company could with- 
out specifically pleading it have reduced its liability to damages 
as a result of evidence establishing the novus actus interveniens 
of the allegedly negligent surgeon. 


Would the court not be bound to say, on the authority of Weait’s 
case, that the plaintiffs, in the absence of any fault on their part, 
could amend their pleadings so as to join the surgeon as a co- 
defendant? That equally would produce an injustice on the 
surgeon who might well feel that, time having run out since the 
accident, he was free from being sued. Once, in fact, the element 
of fault is introduced to cure the harshness of the rule of statutory 
limitation the rule itself is whittled away and the ambit of the 
court’s inquiry on such procedural points is greatly enlarged. 

The decision in Weatt’s case in fact flies in the face of the 
principle stated by Lord Greene M.R. in Hilton v. Sutton Steam 
Laundry? that the “statutory limitation is not concerned with 
merits.” In that case, the result of which wag equally, if not 
more, disastrous to the party who was also not at fault, Lord 
Greene M.R. went on to say: “Once the axe falls it falls, and a 
defendant ”’—it applies with equal force to a plaintif —‘ who 
js fortunate enough to have actuired the benefit of the statu- 
tory limitation is entitled to insist upon his strict rights. He is 
similarly entitled to insist upon the strict application of the rule 
that the court will not deprive him of those rights by allowing 
amendment in pleadings, and so forth.” 

8 pee 2 Al E.R. 425. 

4 Tt has been represented to me by a valued colleague that the present case raises 
no principle of statutory limitation since as between plaintiff and defendant 
there was no application of any time limit but merely the indirect effect of 
possibly depriving the plaintiff of an action against a third party. The argu- 
ment is that the Limitation Act, 1989, is concerned with limitations upon 
“ gguses of action ’' and nothing else. I do not pause to conaider this intri 
argument since quite clearly the Court of Appeal regarded the matter as if the 
Statute of Limitationa was directly in issue. The case in any event does not 
raise the Statute of Limitations directly; 16 concerns the rules with regard to 

ih Weare of pleadings, which will always be granted subject to the, 


paywent of costs igcurred,so long as no prejudice will thereby be eaused. The 
prejudice here fs the effect of the rule as to limitations upon the plaintiff. 
e ry 
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The general rule as to the limitation of actions does not contain 
any proviso such as is contained in section 8 of the Maritime Con- 
vention Act, 1911, which allows the Admiralty Court a discretion 
to extend the period of limitation if in ‘certain circumstances the 
court thinks it right to do so. The decision in Weait’s case is an 
expression of an understandable desire on the pare of sympathetic 
judges to introduce such a proviso by way of judicial legislation. 
Since litigation throughout the years has been conducted on the 
footing that the rule about limitation of actions would be strictly 
enforced by the courts it would be better for the legislature if it 
thought it necessary, and not the courts, to take remedial actioy. 

«A not unimportant procedural aspect of the case calls for com- 
ment. Both Master Jacob and Mr. Justice Thompson, an experi- 
enced judge in accident cases since he was the distinguished Editor 
of Redgrave on the Factory Acts as well as having practised 
extensively in that branch of the law, rejected the defendant com- 
pany’s plea to be allowed to amend. Mr. Justice Thompson readily 
gave the defendant company leave to appeal to the Court of Appeal 
against his decision, yet Lord Justice Holroyd Pearce, who said * 
“the judge rightly felt it was a difficult case,” and Lord 
Justice Davies just as readily refused the plaintiffs leave to appeal 
to the House of Lords.‘ 

It is rare that a point of law on interlocutory proceedings is fit 
for consideration by the “‘ infallible voices ’’ of the House of Lords 
but where the point is of some substance and the judicial score-card 
shows two-all—it must not be forgotten that the Master exercises 
his own jurisdiction—there are surely grounds for granting leave. 
And what motivated the judge in chambers to grant leave to appeal 
surely should have moved the two-judge Court of Appeal to allow 
the highest court in the land to review this ticklish issue of adjec- 
tival law, touching as it does most sensitively on substantive rights. 


L. J. BLOM-COOPER. 


° HmE-PURCHASE OR MONEYLENDING ? : 
A HAULIER owned an Albion lorry. He wished to raise £1,000 on 
the lorry in order to buy an extra lorry, and an arrangement was 
made with a dealer and a finance company whereby the dealer 
invoiced the Albion to the finance company for £2,250, and the 
finance company hired it to the haulier under a form of hire- 
purchase agreement which referred to an initial payment of £1,250. 
The only money which actually changed hands was £1,000 paid 
e 
5 At p. 325. : ° 
6 On July 16, 1962, the Appeal Committee of the House of Lords (Lord Reid, 
Lord Morris of Borth-y-Gest and Lord Hodson) refused the plaintiffs leave to 
appeal. Counsel for the plaintiffs put his maim argument for requesting leave 
on the ground that the Court of Appeal had been wrong on the facts to conclude 
that there had been no fault on the part of the delandant-comoeny, The, real 
* point at isgue—where does the loss lie where no blame attaqhes to either pl@ntiff 
or defendant ?—was raised only en passant by Lord kerd. bd 
e 
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by the finance company to the dealer, and used by the dealer in 
connection with the haulier’s new lorry. Under the agreement, 
the haulier was to pay to the finance company twenty-four monthly 
instalments, totalling £1,150 (£1,000 plus £150 ‘* charges ’’). The 
haulier remained in possession of the Albion lorry throughout. 

On thése ess®ntial facts? Cairns J. in North Central Wagon 
Finance Co. Ltd. v. Brailsford * held: 


(a) the “ hire-purchase agreement ° was a bill of sale and was 
void for non-registration ; 

(b) the finance company was a ‘* moneylender ” as defined in 

° the Money-lenders Act, 1900 (but they were exempted from 
the requirements of the Money-lenders Acts by an order 
made by the Board of Trade); 

(c) the finance company could recover the £, 000 as money 
lent, with interest fixed by the court at 5 per cent. p.a. 


Bill of Sale 


Was the transaction represented by the hire-purchase agreement a 
true sale to the finance company followed by a true hiring back to 
the haulier, or was it in reality a loan of £1,000 attempted to be 
secured by a mortgage on the Albion lorry? * In holding it to be a 
loan, Cairns J. relied on the fact that the documents did not truly 
represent what had occurred. In order to sell the lorry to the 
finance company the dealer must have bought it from the haulier; 
yet there was no document recording such a sale, nor any mention 
of it in the evidence; the finance company seem to have assumed 
that the lorry was sold to the dealer and the haulier, right up to 
the,time he gave evidence, was confused about the ownership of the 
lorry, as well he might be. (The possibility that the dealer sold 
the lorry as agent for the haulier was not, apparently, considered; 
but it would not have affected the result.) The hire-purchase agree- 
ment and invoice referred to an initial payment of £1,250, but no 
puch payment was ever made. A delivery note recorded that the 
lorry had been delivered to the haulier, but it had in fact never 
been out of his possession.* 

If the real transaction was a loan, the ‘ hire-purchase agree- 
ment ” was in truth a bill of sale—an ‘‘ agreement .. . by which 
a right in equity to any personal chattels, or to any charge or 
security thereon, shall be conferred... .’? (Bills of Sale Act, 1878, 
s. 4.) It was therefore void because it had not been registered at 


1 I have ignored some complicating factors such as an ent varying the 
onginal hire-purchase agreement, and an agreement by way of novation 
4, webalernae e Albion lorry to another party. 

s 11962) 1 All ER. 502. 
rg RETA ‘ Hire-Purchase Agreements as Bills of Bale'’ (1960) 23 
899 and 516. 
To Polsky v. S. £ A. Services [1951] 1 All E.R. 185 (affirmed tbid. p. 1062n.) 
amNineffective pttempt tg meet this point was scathingly dealt mt “by Lord 
Goddard O.J. $i p. 190. 
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the Central Office of the Supreme Court; it was also void (though 
this does not seem to have been pleaded) because it was not in the 
statutory form laid down in the Bills of Sale Act (1878) Amend- 
ment Act, 1882—and not being in the statutory form it could not 
have been registered even if the finance company had thought of it. 
The effect of this part of the decision was that*the finance com- 
pany had no interest, legal or equitable, in the Albion lorry, and 
the contractual provisions of the “ hire-purchase agreement,” 
including the terms as to payment of instalments, were void. 


Moneylending ° 


In section 6 of the Money-lenders Act, 1900, a moneylender is de- 
fined as including “ every person whose business is that of money- 
lending.” It is well established that the business of buying goods 
in order to let them out on hire-purchase, as practised by finance 
companies, is not in law moneylending (although economically it 
usually is). But it is equally well established that a person may 
carry on two businesses, and the finance company’s accounts 
showed business described as “‘ loans and debentures ” to the extent 
of 0-5 per cent. of their turnover. Not a very large percentage, it 
nevertheless represented at least £10,000 p.a. and Cairns J. accor- 
dingly held that the finance company carried on the business of 
moneylending: ‘‘ a person who makes a business of lending money 
is not any the less a moneylender because he carries on some other 
business as well on a much larger scale.” 

Two of the exceptions contained in section 6 of the 1900 Act 
were relied on by the finance company. Paragraph (d) excludes 
“ any person . . . bona fide carrying on any business not having 
for its primary object the lending of money ’’—this would be the 
company’s hire-purchase business—‘‘ in the course of which and 
for the purposes whereof he lends money.” The finance company 
could not show that their moneylending business was in the course 
of their hire-purchase business and for its purposes and failed on 
this score. If they could have shown that all their moneylending 
was, for example, to shopkeepers and dealers in order to help them 
in their business, in return for a promise to introduce hire-purchase 
transactions to the finance company, they might well have 
succeeded under this paragraph.° 

The finance company did, however, succeed under paragraph (e) 
of section 6, which excludes ‘‘ any body corporate for the time being 
exempted from... this Act by order of the Board of Trade. .. .”’ 
The finance tempany had taken the precaution of obtaining an 
exemption order from the Board of Trade in 1951, and this had 
been renewed (and was in force at the material time) on the com- 
pany’s undertaking not to take interest at more than 10 per cent. 


5 auton ye Fieldings (1907) 28 T.L.R. 86; Edgefpw Vie Macklwee ufs 1 
K.B. ; 2 
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per annum on any loan. They admitted that, the ‘ hire-purchase 
agreement ” in the present case being regarded as a loan, the 
** interest ?” was at more than 10 per cent., but this did not affect 
their exemption: first, because the exemption order was not con- 
ditional on the undertaking, and had not been revoked; secondly, 
because thf “ interest ’’ provisions in the hire-purchase agreement 
were void under the Bills of Sale Act. 
Money had and received 

The upshot was that money had been lent, that the contract for 
rep@yment and the charge on the goods were void, and that the 
finance company were exempt from the requirements of the Money- 
lenders Acts (fortunately, for they had not complied with them). 
The finance company could therefore sue the haulier for money had 
and received, and in giving them judgment for the amount lent the 
judge awarded interest, which he allowed at 5 per cent.° 


AUBREY L. DiamMonn. 


TIME AND Promissory NOTES 


An interesting question regarding one of the essential characteristics 
of a promissory note was raised in Williamson v. Rider.t The Court 
of Appeal was called upon to decide whether a written promise to 
pay £100 “ on or before ” a particular date satisfied the definition 
of a note in section 88 (1) of the Bills of Exchange Act, 1882, which 
requires such an instrument to be payable “ on demand or at a 
fixed or determinable future time.” The majority (Danckwerts 
and Willmer L.JJ.) held that it did not. 

Danckwerts L.J. said that he did not think that section 11 of 
the Act, which deals with questions of time,? gave any help and that 
the governing provision was section 88 (1) with its reference to 
“ fixed... time.” He referred to Dagger v. Shepherd,’ a case on 
notices to quit. In so far as tha} case indicated that the formula 
é on or before ?? was meant to allow the promisor an option he 
accepted its guidance but otherwise thought it not relevant since 
notices to quit, though technical, were very different from promis- 
sory notes. He granted that there was force in the argument that 
since a fixed date was mentioned in the promise, the option to pay 


6 Following Bradford Advance Co., Ltd. v. Ayers [1924] W.N. 152. It is 
difficult to find any legal basis for the award of interest before the Law Reform 
(Miscellaneous Provisions) Act, 1934, 

1 [1962] 2 All E.R, 268; [1962] 8 W.L.R. 119. 

2 It reads: A bill is payable at a determinable future time ihn the meaning 
of this Act which is expressed to be payable: 

(1) At a fixed period after date or sight; 

(2) On or st a fixed period after the occurrence of a specified event which 
is cergam to happen, though the time of happening may be uncertain. 
nstrument expressed to be payable on a contingency is not a bill, and thg 

iver ot of vig event dpes not cure the defect. 

3 [1946] K.B. 
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at an earlier date should not prevent its being a note. He felt con- 
strained, however, to take a different view by Crouch v. Crédit 
Foncier.* There debentures had been isgued repayable at a certain 
date but subject to the redemption at an earlier date of some of 
these debentures to be determined by lot and it was said by the 
court that such documents could not be ptomissbry notes. 
Danckwerts L.J. admitted that the point had not been discussed at 
length, that the case was not binding on the Court of Appeal and 
that redemption had been subject to the chance of drawing lots. 
Nevertheless he thought it sufficiently indicated that an element of 
uncertainty was fatal. 

> Willmer L.J. agreed ë but also said that he thought their s view 
was supported by Alexander v. Thomas ® where there was an order 
to pay ‘‘ ninety days after sight or when realised.” ‘* When 
realised *? had been explained as meaning ** when you are in funds 
for the purpose ’? and might have referred to a period before or 
after the expiry of the ninety days. It was held that this was not a 
bill because the words introduced a contingency and Willmer L.J. 
said he was unable to draw a distinction of principle between that 
case and the one before him. 

In a strong dissent 7 Ormerod L.J. pointed out that Crouch v. 
Crédit Foncier could be distinguished in that there the company 
would incur a legal obligation to those whose bonds were drawn, 
whereas in Williamson v. Rider the promisor had a free option to 
pay at an earlier date. As for Alexander v. Thomas, that was dis- 
tinguishable on a number of grounds. In the first place because 
the order might be payable after the ninety days had expired.’ 
Secondly, even if the formula was confined in operation to the 
period of ninety days, when the drawee did come into funds, then 
he would fall under an obligation to pay. Lord Campbell had been 
influenced by the fact that if the instrument were held to be a bill, 
the holder would have to ascertain the very uncertain day on which 
it would become payable and make due presentment for payment 
or else lose hfs rights as a holder ån due course.® Nothing like tha} 
could happen in the case before the Court of Appeal. Ormerod L.J. 
was also prepared to accept Dagger v. Shepherd as indicating that 
“on or before ” gave enough fixity of time for the promise to hold 
good as a note. 


4 (1878) L.R. 8 Q.B. 374. Danckwerts L.J. pomted out that criticism of this 
case in Goodwin v. Robarts (1875) L.R, 10 Da, 76, 877; (1876) Fy App.Cas. 476 
and Rumball v. Metropolitan Bank (1877) 2 Q.B D 104 had been limited to 
its treatmeng of mercantile custom. Crouch v. Crédit Fonoier seems to a 
been followedeon this point in Bechuanaland Exploration Co. v. 
Trading Bank [1898] 2 Q B. 658. 

5 [1962] 2 All E.R. at p. 274. 

6 (1851) 16 Q.B. 333. 7 [1962] 3 All E.R. at p. 276. 

8 [1962] 2 All E.R. at p. 277. Letter I. 

® This objection does not seem nltogether well founded, for the same difficulty of 

e watching for an uncertain day of payment would arise in the case of jmstru- 
ments vafid under s. 11 (2) ve the Act. The neal diffe would that 
the acceptor could easily conceal the fact that he was in funds. 
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It is, with respect, suggested that the technical distinctions put 
forward by Ormerod L.J. might have been reinforced by reference 
to a number of the old cases, the principle of which has been 
embodied in section 11 (2) of the 1882 Act. Thus in Colehan v. 
Cooke * it was held that a note to pay D or order six weeks after 
the death ef the maker’s father was a note because there was no 
contingency by which it might never become payable. Willes C.J. 
said 17; 

“ ... the money ... will certainly become due and payable 
one time or another though it is uncertain when that time will 


eome.”’ 
Again in Carlos v, Fancourt 1? Ashhurst J. said: - 
“*. . . bills which are only payable on a contingency are not 


negotiable because it does not appear that they will ever be 

paid.” 

Similarly in Clayton v. Gosling 1* there was a note expressed to 
be payable twelve months after notice and Abbott C.J. said: 


“ Nor is the time of payment contingent in the strict sense of 
the expression; for that means a time which may or may not 
arrive: this note was made payable at a time which we must 
suppose would arrive.” 


Other cases in which the law is expressed to similar effect are 
Goss v. Nelson * and Evans v. Underwood. In the latter case the 
instrument was expressed to be payable on the paying off of a ship 
of the Royal Navy. This was held to be sufficiently certain because 
the event was of “ a publick nature ” and ‘* morally certain ” to 
happen. 

Jy is then submitted that if there was sufficient certainty in 
Colehan v. Cooke, then a fortiori there should have been sufficient 
certainty in Williamson v. Rider. The holder cannot be sure of the 
date of death any more than he can be of the date on which the 
promisor may choose to make payment within the limit fixed, but 
the final date does give an additiopal element of certainty. 

* It may be suggested that in using the formula “‘ on or before,” 
the date fixed may be so far distant that from a practical point of 
view it would be very unlikely indeed that payment would ever be 
made, but until that date there would be the continuing uncertainty 
that payment might be made at any time. A similar situation can, 
however, be achieved within the strict wording of section 11 (2) by 
making the payment of an instrument dependent on the death or 
destruction of a very long-lived organism such as a tree. 

Ip might almost seem that the use of the formula “ on or 


10 (1742) Willes 898. See also Roffey v. Greenwell (1889) 10 Ad. & El. 222, 

11 (1742) Willes at p. 898. 

12 (1704) 5 TLR. 4482 at p. 488. 

13 (1826) 5 B. & C. 860. 

14 (17M) 1 Burr. 226., ò x . 9. 
15 (1749) 1 Wils. 22. 
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before ”?” did not raise any difficulties which cannot equally arise 
within the strict limits of the statutory provisions. It is always 
open to a party primarily liable on a bill or note to offer to pay it 
or “‘ purchase ’’ it before maturity and ‘on or before ” might 
seem merely to allow that party to insist that his otherwise prema- 
ture payment must be accepted to discharge the iftstruntent. Here 
a difficulty could arise. Premature payment does not discharge an 
instrument, apd if it is reissued by the party primarily liable, then a 
holder in due course can sue all previous indorsers.*° If an “f on or 
before ” instrument were held to be a bill or note, then what in the 
case of an ordinary time instrument would be premature payment 
wuld in its case be payment in due course. If it were then reissued 
within the limit, there might be nothing to indicate that it had been 
paid and a subsequent holder might be deprived of his apparent 
rights against persons whose indorsements had been put on prior 
to the payment. Whether this would be a practical issue today is 
another question, and even here a similar situation can arise with 
valid demand notes.*” 

Thus Williamson v. Rider requires a severe qualification to the 
old generalities that if payment is certain at some date, the instru- 
ment can be good as a note or bill, but distinctions between the 
document in this case and others of a like type which are valid must 
be more subtly technical than the Court of Appeal indicated. The 
plaintiff in Williamson v. Rider had a separate cause of action on a 
compromise and this probably explains why it was not found neces- 
sary to advert to the point that a document invalid as a note 
because conditional in its terms can be valid as a simple contract.” 
Finally, it would seem that in so far as Crouch v. Crédit Foncier 
suggested that instruments payable at an earlier uncertain date 
determined by lot but within a fixed period of time cannot be notes, 
it is out of line with Colehan v. Cooke and section 11 (2), On 
examination the two situations appear closely similar. 


i A. H. HUDSON., 


ENFORCEMENT AND RESTITUTION UNDER ILLEGAL CONTRACTS 


Chettiar v. Chettiar, a Privy Council decision on appeal from 
Malaya, furnishes yet another illustration of the operation of the 
maxim in pari delicto potior est conditio defendentis. 

For the purpose of controlling rubber production the Malayan 
Rubber Regulations, 1984, drew a distinction between holdings of 


16 Burbridge v. Manners (1812) 8 Camp. 193; Morley v. Culverwell (1840) 7 
M. & W. 174. 

17 See Bartum v. Caddy (1888) 9 Ad. & El. 275 (note payable on demand paid by 
the maker for whose accommodation the payee had indorsed it.e Upon ite being 
reissued ıt was held that a subsequent holder could not sue the payes); 

fs See, 0.g., Wirth v. Weigel [1080] 3 Al E.R. 712. f 

2 [1962] 2 W.L.R. 548; [1962] 1 All E.R. 494. 
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more than one hundred acres of rubber land, and holdings of less 
than one hundred acres, The father respondent owned ninety-nine 
acres of rubber land. On acquiring an additional forty acres, he 
caused these to be transferred into his son’s name. However, the 
purchase price was paid by the father, and it was found that. the 
intention Sf the*parties was that the son should hold in trust for 
the father, in order to conceal from the authorities the true extent 
of the latter’s interest. The question before the court was whether 
on these facts the father was entitled to enforce the trust, and to 
obtain an order retransferring the land to him. 

ahe Board found for the appellant, and indeed it is difficult to 
see how any other decision could have been reached in the circttm- 
stances. In order to rebut the presumption of advancement in 
favour of the son, the respondent had to put forward the fraudulent 
purpose of the transfer, and as soon as this was done the case fell 
directly within the principle enunciated by Lord Mansfield that 
** No court will lend its aid to a man who founds his cause of action 
on an illegal or immoral act.” ? However, in the opinion of the 
Judicial Committee, which was delivered by Lord Denning, refer- 
ence is made to two well-known exceptions which are sometimes 
invoked to temper the rigour of this principle as regards restitution 
under illegal contracts. It is the purpose of this note to examine 
these more closely. 

(1) In some cases a plaintiff who has transferred goods under an 
illegal transaction has been allowed to recover them on the basis 
that he is relying not on the illegal contract, but on his title to the 
property. It is said that his action is in tort for conversion or 
detinue, and not in contract. There are two basic situations where 
such a cause of action can be put forward. 

The first is where the plaintiff has obtained his title under an 
illegal transaction, and is deprived of the goods either by a third 
party or by the transferor retaking them. This situation arose in 
Sajan Singh v. Sardara Ali, the case referred to in Chettiar v. 
„Chettiar. Lord Denning distinguished the former dedision from the 
present case by underlining the principle of recovery on the basis 
of title, stating that 

* In Sajan Singh v. Sardara Ali the plaintiff founded his claim 
on his right of property in the lorry and his possession of it. 
He did not have to found his cause of action on an immoral 
or illegal contract. He was held entitled to recover.” ¢ 
The second case where the “ title principle ” may be invoked is 
where the plaintiff has transferred a limited interest under an illegal 
contract, and is allowed to recover on the basis of His prior title on 


2 Holman v. Johnson (1775) 1 Cowp. 841, 848. 

8 [1960] A.C. 167 (P.0.); [1960] 1 All E.R. 269. 

4 [1962] 1 Alb E.R. 494, 498. But in this situation the plamtiff will succeed 
regardless of the question of title. The disturbance of his prior possession wil] 
b cient ta sustain ap action of conversion or detinue as is in*fact stated un 


Lord Denning’s dictum. ` 
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the expiration of that interest. The leading example of this is 
Bowmaker Ltd. v. Barnet Instruments.” 

While the decisions reached in Singh y. Ali and in Bowmaker’s 
case may have been desirable, a major objection to this approach is 
that in both situations the plaintiff must rely on an illegal contract 
in order to succeed. Thus where he seeks to rely on*a proyverty right 
obtained under such a transaction he must refer to the agreement 
to substantiate his claim. If the defendant in Singh v. Ali had 
chosen to plead that he had only bailed the lorry to the plaintiff this 
would inevitably have led to a close examination of a contract 
between “f . . . fellow conspirators engaged in practising a deceiteon 
the*public administration of the country.” € It is for this reason 
that the present writer has argued that transfers of property in 
pursuance of an illegal contract should be held void.” On the other 
hand, where the plaintiff’s case is based on his general title to the 
goods, it will be necessary to establish the exact extent of the 
special interest transferred, and this can only be determined by 
reference to the illegal transaction.? Even if the nature of this 
interest is established, there remains the problem of the manner in 
which it can be terminated, a question which once more must be 
referred to the illegal contract.’ 


(2) The opinion in Chettiar also states that 

“ If the fraudulent purpose had not been carried out, there 
might well have been room for repentance and the father might 
have been allowed to have the land retransferred to him.’ 1° 


However, while restitution where the illegal contract remains 
executory is a familiar concept, it is suggested that the need for 
repentance on the part of the plaintiff should not be a conditipn 
precedent for recovery under this head. The law seeks to prevent 
the performance of illegal bargains, and one obvious method of 
achieving this purpose is to allow the plaintiff to recover any pro- 
perty transferred in those cases where the illegal contract remains 
executory. The basic reason underlying restitution here is that , 
thereby the defendant is deprived of the means of or the motive for ° 
carrying out the illegal scheme; the court is not interested in 
rewarding the plaintiff’s moral rectitude in repenting. It is 


5 [1946] K.B. 65. 6 [1960] 1 All E.R: 269, 270. 

7 (1962) 25 M.L.R. 149. The cogent arguments of counsel for the defendant in 
Singh v. Als [1960] A.C. 167, 178 lend considerable support to this thesis. 

8 See Bowes v. Foster (1858) 27 L.J.Bx. 262, where the court carefully construed 
the documents relating to the illegal bargain. 

9 Cf. Cheshire and Fifoot, Law of Contract, 5th ed., 207. It ig on this ground’ 
that Bowmake? gras strongly ernticised by the C.A. of New Zealand in Miles 
v. Watson [1958] N.Z.L.R. 958. 10 [1962] 1 All E.R 494, 497. 

11 On this pomt see Anson, Law of Contract. 5th ed., 200, where it 1s suggested 
that recovery should only be allowed where this would deprive the defendant of 
the means of executing the illegality, and not where he is mmply depnved of 

‘ payment for hie acts. Some authorities suggest that the ‘‘ emecutory pxcep- 

‘stion ” is not applicable in cases of serious illegality. But if the policy of, the 
law is to prevent further performance the reason ungerlying restitution isfnere 
stronger than in other situations. à 


Serr. 1962 2 NOTES OF CASES 599 


unfortunate that the phrase locus poenitentiae has been adopted in 
this field, for while the plaintiff’s repentance may be the commonest 
cause of the contract remaining executory it is not the only one. 
However, the term has been interpreted rigidly, recovery being 
denied where the agreement remains executory for any other 
reason." ®Grodé@cki 13 has shown that the repentance principle is in 
fact a recent development,** and that most of the early decisions 
where recovery was allowed were cases where extrgneous circum- 
stances prevented the performance of the contract, or where the 
defendant refused to carry out his part of the bargain. It is to be 
hoped that if the matter ever comes before the House of Lords this 
Tequirement will be eradicated from the law. s 
The ‘‘ title principle ” and the locus poenitentiae doctrine, 
together with the rule that recovery is possible where the parties 
are not in pari delicto, have all been used in recent years to alleviate 
the hardship of plaintiffs caught by the operation of the in pari 
delicto maxim. However, each approach has its problems, and the 
Teal difficulty is the rigid character of the law in this area. It is 
disturbing to think that the decision in Chettiar would have been 
the same had 4,000 acres been transferred to the defendants. lt 
would not seem unreasonable to expect that the plaintiff’s loss 
should bear some relation to the magnitude of his offence, and that 
the courts should be free to take into account the extent of the 
defendant’s unjust enrichment. Should reform in this sphere be 
undertaken the most satisfactory approach would be to allow resti- 
tution in all instances, coupled with a power vested in the court 
to decree total or partial forfeiture to the state in cases of serious 
illegality.1® Such a solution would solve all the major problems 
involved, and should not be dismissed on the ground that it would 
entail the introduction of a penal remedy into civil proceedings. 


Micwasn. Hieors. 


“©, . Bur Yet an Union in Parririonw’”’ 


Tue Law Reports continue to record a melancholy series of cases 
arising from the falls of window cleaners and steel erectors. Recent 
decisions of the Court of Appeal and of the House of Lords in a 
Scottish appeal indicate that in such cases counsel may continue 
in safety to cite reports from either side of the Tweed, on the 


13 ¢.9., Bigos v. Bousted [1961] 1 All E.R. 92. 
18 (1965) A L.Q.R. 264, 268. 
14 ‘Bho first reference to it is in Parkinson v. College of Ambulance [1926] 2 
K.B. 1, 16, per Lush J. 
1s Grodecki, op. cit., 268, condemns the requirement on the ground that it intro- 
duces ‘‘. . . the somewhat moral concept of repentance in a field where the 
dictates of morality have never been much heeded.’ The ‘' stakeholder cases "’ 
are, perhap# the most frequently cited examples of recovery under this head, 
t 16 is self-evident that in the majority of such instances the plaintiff is.o 
appointed Joser rather than a repentant sinner. e bs 
18 On reform, see Goff (1961) 24 M.L.R. 85, 92. 
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assumption that the law is for practical purposes the same in both 
England and Scotland. 

In McWilliams v, Sir William Arrol & Co. and Lithgows Ltd.,' 
the First Division of the Court of Session rejected the well-known 
dictum of Lord Goddard C.J., sitting in the Court of Appeal, in 
Roberts v. Dorman Long & Co. Ltd.?: “... I£ a ferson4s under a 
duty to provide safety-belts or other appliances and fails to do so, 
he cannot be heard to say: ‘ Even if I had done so they would not 
have been worn.’ ° The Scottish judges were unanimous in holding 
that, whatever might be the position in England, this was certainly 
not a true statement of the law in Scotland. e 

What is the position in England? 

It would have been most unfortunate if McWilliams’ case had 
signalled the parting of ways which many had assumed were 
parallel. In those affairs to which men may be presumed to apply 
their minds, for example, contracts, marriage and succession, it 
does not matter—indeed, for the amelioration of the law it may be 
advantageous—that there are two distinct systems of law operating 
in Great Britain. But it offends the sense of justice of the layman, 
whom in the last resort the legal machine is supposed to serve,’ if 
the economic effects of accidental death or injury vary substantially, 
depending on whether an accident takes place in, say, Berwickshire 
or Berwick-upon-Tweed. 

Lord Goddard’s dictum had of course been criticised as an over- 
statement,‘ and it could not be reconciled with the decision of the 
House of Lords in the Scottish appeal, Bonnington Castings Ltd. 
v. Wardlaw.” But it had not yet received its quietus. 

However, in delivering the judgment of the Court of Appeal in 
Wigley v. British Vinegars Ltd.,° Davies L.J. re-examined Roberts” 
case and subsequent comments on it, including those of the Court 
of Session. This action was brought by the widow of an experienced 
window cleaner who had had a contract with the defendant com- 
pany to clean the windows of its premises once a month. The 
evidence indicated that the deceased had cleaned the window at; 
which the fatal accident took place about a dozen times before, and 
was therefore aware of its peculiarities. He was using a ladder, 
admittedly good and sound in every respect, supplied by the defen- 
dant company, when for some reason he fell about thirty feet to 
the ground and was found lying to the left of the ladder. The 
ladder was not displaced, but the window had come out of the lugs 


1 1061 8.C. 184; 1961 8.L.T. 265; see also (1961) 24 M.L.R. 654 to 657. 

2 [19538] 1 W.L.B. 042 at p. 046; [1053] 2 All B.R. 428 at p. 482. . 

3 Recent correspondence in The Times in connection with the decision of the 
Court of Appeal in Re Rowland [1962] 8 W.L.R. 687 has reminded us that 
this ia not always apparent. 

4 e.g., by Lord g in Qualcast (Wolverhampton) Lid. v. Haynes [1959} 
A.C. 743 at p. 762. a 

5 [1056] A.C. 613; 1956 8.C.(Œ.L.) 26; 1956 8.L.T. 185. 

8 [1961] 1 WUN, 1261; [1961] 8 All H.R. 418; geversing the jndgmgft of 
Atkingon J. 
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on which it swung and was lying broken on the ground to the right 
of the ladder. No one had seen the accident, 

The action proceeded pn the basis of an alleged breach by the 
defendant company of section 26 (2) of the Factories Act, 1987," 
on which section the action against the second defenders in 
McWilliar®s’ cast was also based. 

The Court of Appeal concluded that the ladder had in all the 
circumstances afforded a secure foothold and a secure handhold, 
and that the defendant company was therefore under no obligation 
to provide other means for ensuring the deceased’s safety. Although 
thia was sufficient to dispose of the case, Davies L.J. proceeded to 
discuss other points raised in argument. 

Among these points was the suggestion è that hooks or bars 
should have been provided at the window to which the deceased 
could have attached a safety-belt; there was indeed evidence ° that 
he had possessed and from time to time worn one, but it also 
appeared that window cleaners do not use safety-belts when working 
from ladders. The Court of Appeal was satisfied 1° that, even if 
hooks or bars had been provided, the deceased would not have worn 
his safety-belt or attached it to them. Here there is a close parallel 
to the findings of the Court of Session in McWilliams’ case. Davies 
L.J. agreed with them, and stated that in the view of the Court of 
Appeal there is no difference between Scots and English law on this 
matter. Leave to appeal to the House of Lords was granted. 

When the pursuer in McWilliams v. Sir William Arrol & Co. and 
Lithgows Ltd. appealed to the House of Lords, the Appellate Com- 
mittee was unanimous in dismissing her appeal.** Viscount Kilmuir 
L.C. and Viseount Simonds expressed the view that, both by the 
law of England and by the law of Scotland, in cases such as these, 
irrespective of whether the claim is based on a breach of common 
law or of statutory duty, the pursuer must establish a causal con- 
nection between the breach and the damage suffered. Their lord- 
ships unanimously held that Roberts v. Dorman Long is no longer 
good law. Lord Reid stated **:* ‘4 He cannot be heard to say ’ 
suggests to me personal bar or estoppel: indeed I know of no other 
ground on which a defender can be prevented from proving a fact 
vital for his defence. If I prove that my breach of duty in no way 
caused or contributed to the accident I cannot be liable for damages. 
And if the accident would have happened in just the same way 
whether or not I fulfilled my duty, it is obvious that my failure to 
fulfil my duty cannot have caused or contributed to it.” 

In cases such as Wigley’s and McWilliams’, where the key 


1 Now Teron p. dae by the Factories Act, 1961, s. 20 (2). 
8 At p. 1270; p. 4 

9 At p. 1271; p. 438. 

10 At p. pl es vies 

uA 

12 A RE 1 wi yR Brins: Loos] 1 All E.R. 623; 1982 S.L.T. 121° 


18 At p. 805; p. 3 
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witness is dead, the balancing of probabilities may be a task of more 
than usual difficulty, but one would do well to remember the words. 
of Viscount Simonds *: ‘f There is justice to the living as well 
as to the dead, and it Tnd be a dental of justice if the court 
thought itself bound to decide in favour of the deceased because 
he might, if living, have told a tale so improballe that it could 
convince nobody.” 

It is surely, satisfactory that the courts in England and Scotland 
are to continue to keep in step in actions such as these, especially 
since they may frequently be based on the Factories Act or similar 
legislation applicable to both countries. It appears, too, thatewe 
care bid farewell to the ‘‘ inaudible school of jurisprudence ’’—or 
should it be “ ineffable ” ? 

H. McN. Henpenson. 


Sacra v. Leeca BRArIn—A FURTHER COMMENT 


SurzLY Mr. Dworkin + has been a little too kind to the reasoning of 
the Lord Chief Justice in Smith v. Leech Brain.? If indeed the 
distinction between the decision in that case and that in The Wagon 
Mound® depends on the type of damage foreseeable in each 
instance, what test are we to apply for determining type? 

We are told that the type of damage in The Wagon Mound and 
in Smith v. L. & S.W. Ry. was damage by fire * and it seems to be 
inferred ” that this was also the case in Re Polemis.° Again, in 
Smith v. Leech Brain, Lord Parker held that the type of injury 
suffered by the deceased galvaniser was the burn.” But by what 
process of reasoning were these conclusions reached? Why was not 
the type of damage in Re Polemis characterised as damage by a 
falling plank, or, in Smith v. Leech Brain, damage by cancer? 
Nowhere in Lord Parker’s judgment do we find an answer to this 
question or even any recognition that such a problem exists. 

It seems clear that unless we are to conclude that the problem 
is one of degree soluble in a purely arbitrary fashion, the ultimate; 
criterion can only be, ‘“‘ Do we want the plaintiff to recover in 
respect of this damage? ’’ And, if this is so, all the talk in The 
Wagon Mound about reasonable foresight is a mere rhetorical 
flourish, In other words, the remoteness question is answered when 
the type of damage is determined. And it is submitted that the 
only difference between this position and that in Re Polemis is that 
the former conceals while the latter reveals and emphasises the 


14 At p. B02; p. ‘el; p. 124. : 
125 M.R. 471. 

2 [1962] 2 W.L.R. 148. 

s [1961] A.O. 888. 


4 [1961] A.C. at pp. 426 and 416 respectively. 
5 [1961] A.C. at pp. 415-416. : $ 
® [1921] 3 KB. 660. . 7 r} 
7 [1962] 2 W.L.R. at 186. bd : 
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crucial problem. Certainly, if the direct consequence test leads (in 
the words of Viscount Simonds °?) ‘ to nowhere but the never-ending 
and insoluble problems of causation,” this is not a destination that 
the proponents of the reasonable foreseeability test can claim to 
have avoided. 

The Wagon Mound position seems the resort of those who wish 
to have a simple rule-of-thumb solution for problems which are 
extremely complicated. Such a solution cannot exist and all that 
the reasonable foresight test achieves is the camouflage of a difficult 
but inevitable question of degree. 

e Maurice Cunuiry. 


8 Neu A.C. at 428, 


REVIEWS 


GENERAL PRINCIPLES oF CRIMINAL Law. By Jerome HarL. Second 
edition by the author. [The Bobbs-Merrill Coy. Inc. Indiana- 
polis. 1960. xii and 642 pp. (with tables and index). £5 10s.] 


Ir is not too much to say of this book that its appearance in 1947 marked a 
milestone in the history of criminal law, at any rate in the Anglo-Amesican 
system: naturally Continental jurists, more philosophic in their outlook, have 
treated of the “general part” of the criminal law, but on the whole Anglo- 
American authors have fought shy of any attempt “to elucidate the basic 
ideas of criminal law.” ‘There is of course the notable exception of Hale 
whose “ general observations relating to all crimes” are of outstanding value 
for his age. But though in Professor Hall’s own words “ Hale’s treatise 
remains in many ways the greatest accomplishment of any single scholar in 
the field” it could not transcend the knowledge and critical apparatus avail- 
able in the seventeenth century. In the present century Kenny sketched in 
the outline for a modern analysis in the introductory chapter to his brilliant 
book, unfortunately subsequently relegated to an appendix, and there is 
naturally much general material in Stephen’s History of the Criminal Law. 
In the U.S.A, as Professor Hall points out in his survey of the earlier 
literature, rather more had been done; for there is the work of Bishop (1856) 
and of course there is much of general interest to the criminal lawyer in 
Holmes’ Common Law. However it remained for Professor Hall to earn the 
gratitude of the Anglo-American legal world by the production of the work 
under review, and this he did in no uncertain fashion for it was immediately 
obvious that it stood in a class apart. Not many years later (1958) there 
appeared Dr. Glanville Williams’ Criminal Law: The General Part which 
provides in a number of ways an even clearer elucidation and is certainly a 
worthy rival to the American volume. So that it can now be said that we Mave 
two treatises of outstanding value on this important and difficult subject. 

Professor Hall has during the dozen intervening years pondered many of 
the problems afresh with the result that in his new edition he has provided a 
thorough reconstruction of the original work. So much so that this edition 
is almost a new,book. The structure has been substantially rearranged, and 
a great deal of new material has been*®added: indeed this edition cannot be 
far short of double the length of the earlier one. 

It is not my object to attempt a detailed analysis of Professor Hall’s 
work. In broad appraisal one can say that it is a book for the advanced 
student rather than for the beginner, and for the practitioner with a juris- 
prudential training rather than for the work-a-dey lawyer. The author, who 
in his earlier career was more generally associated with the teaching of 
jurisprudence than with criminal law, has always approached his problems as 
a philosopher of the law, and has not entirely in the present book freed himself 
from the philosophic jargon which often tends to repel the plain man from 
venturing into thg literature of jurisprudence: or to put it more bluntly the 
argument is not always easy to follow. Happily this criticism applies only 
to a few parts of the book, though unfortunately these are areas where the 
plain lawyer is particularly in need of help. It will perhaps not surprise the 
reader if I mention the discussion of causation as an illustration of this 
though it is hardly more difficult than the analyses of causatién in the work 
by Hart ands Honoré gn this subject! š 

Professor Hall’s plan is broadly to open with & short dscription h the 
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earlier professional literature on criminal Jaw, and then to give an intro- 
ductory account of the theory of penal law which he will expound: it is what 
he calls “a descriptive normative theory” concerned with certain types of 
proposition which it distinguishes as the rules, doctrines and principles of 
criminal law, and which it “interrelates to comprise a system of criminal 
law.” It might be deduced from this that Professor Hall is a systematist, and 
so indeed heeis, andethis is by no means the least valuable of his qualities, but 
he is very much more than this:indeed his main interest in the criminal law 
is rather a sensitive concern with the ethical problems which it exposes and 
with the repercussions upon them of the developed and developing penal 
policy of the common law. 

In pursuance of his theory Professor Hall divides his subject into two 
main, parts: the Principles and the Doctrines. Under the heading of prin- 
ciples he discusses, in nine chapters, legality (nulla poena sine lege), mens sea 
(in a series of three chapters), criminal conduct (he fights shy of the expres- 
sion actus reus in this chapter), harm (in which he introduces actus reus), 
causation, punishment and strict liability which for some reason not made 
clear is expressed to be by way of an appendix to the “Principles.” The 
subjects dealt with as “doctrines” are ignorance and mistake, necessity and 
coercion, mental disease, intoxication, criminal attempt, and criminology and 
penal theory. Even on the rather peculiar definition of “doctrine” given by 
Professor Hall at p. 17 as an “intermediate proposition more general than 
the rules” of common law but lacking the extensiveness of the principles, this 
“scheme” is obviously open to criticism, since the first four chapters of 
“doctrine” are really aspects of the mens rea “principle” while to use the 
word doctrine in relation to “criminal attempts” seems to me to be open to 
objection. Again while an evaluation of penal theory, especially in the light 
of modern research is obviously valuable to the student of criminal law the 
subject can hardly be properly regarded as a doctrine of the law nor is it 
something betwixt and between a rule and a principle. 

There is a great deal of original thinking, much of it of great interest, in 
the chapter on legality. In particular the problem of criminality by analogy, 
so beloved in autocratic states but on the whole eschewed by the common law, 
receives much thought and discussion. Professor Hall chooses to deal with 
the problem of statutory construction at this point, and as one would expect 
has some very pertinent observations to make upon it. Here, too, he discusses 
the indeterminate sentence used in some Continental countries, and which has 
powerful advocates here. He takes the view that it is an infraction of the 
legality principle. Surely this is not logical: there are a number of good 
arguments, mainly psychological in character, which can be effectively de- 

loyed against the indeterminate sentence, but I should not have included 

legality argument among them. In the last resort the matter will probably 
be decided in the light of practical experience, and in this regard Borstal 
sentences, which have now for some years been indeterminate, suggest a 
possible line of advance. 

However it is the chapters on mens rea which chiefly call for comment. 
If one accepts that much of the discussion under “ doctrine” is in reality 
concerned with mens rea, at least half the book is taken up with that basic 
conception: the argument in reality extends into several of the chapters not 
specifically concerned with the subject and its ancillaries. Thus in the chapter 
on criminal conduct there is much useful discussion of mens rea, and the 
chapter on strict liability, which incidentally some would régard as a “ doc- 
trine,” rather than as a principle, is also evidence of many profound insights 
by the author into the very core of criminal jurisprudence, and personally 
I have found these chapters much the most impressive part of the book, 
though sat the Same time, as I have said, the argument is often difficult to 
follo ` e e 
mY whole of” this anatysis ought to be carefully studied by all serious 
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students of Anglo-American criminal law, and yet one wonders how many of 
the judges administering the criminal law in this country are even acquainted 
with it. In the light of the experience of our own courts over the problem of 
the subjective and objective elements in mens rea which have proved s0 
troublesome of recent years in cases like R. v. Ward [1956] 1 Q.B. 851 and 
D.P.P. v. Smith [1960] A.C. 885, I turned with particular expectation to the 
discussion of this matter by Professor Hall, especially a# I hadeunderstood it 
had been very much canvassed in the U.S.A. In the result I was a little 
disappointed. Professor Hall is more interested in the difference of opinion 
between Holmes and Stephen over this matter than in the actual decisions. 
It is true that although he agrees with Stephen rather than with his “brilliant 
American confrère,” he does not marshal the U.S, cases in which Stephen’s 
view was accepted, but gives more space to the English cases which, have 
came down on the side of Holmes. It would appear that there is no settled 
opinion on this matter in the U.S.A. but that the doctrine tends to vary from 
state to state, and even within some of the states, 

Before leaving the subject of mens rea one may note that Professor Hall 
seems to think that the Anglo-Saxons were working their way towards this 
doctrine and he subscribes to the late Professor Winfleld’s view that the 
historical “strict liability” is a “myth.” According to him “the theory that 
Anglo-Saxon law was wholly disinterested in whether an injury was committed 
intentionally, by negligence, or accidentally, is a gross over-simplification.” 

The problem of the “concurrence” or linking up of the guilty mind with 
the criminal conduct charged against the prisoner has not usually been satis- 
factorily attended to in the English textbooks, so that Professor Hall’s 
examination of it in his chapter on criminal conduct will be most helpful to 
students. It is not without its connection with causation, treated in this 
book in a separate and difficult chapter. Causation again is a subject 
which has received all too little attention in English criminal jurisprudence: 
indeed it may be said that until recent times it was pretty well ignored, 
and the discussion of it in the modern cases, such as there are, is not at 
all profound (¢.g.. Kwaku Mensah [1946] AC. 88, Jordan (1956) 40 C.A.R. 
152) while the standard textbooks hardly touch the problem. In these matters 
Professor Hall’s work is indubitably of great theoretic significance, and should 
in due course influence the practical administration of the law. The short 
chapter entitled “The Sanction—Punishment,” a new one, though incorpora- 
ting earlier material, does not call for much comment. It is naturally rather 
peripheral to the principles of criminal law, despite its profound sociological 
importance. Professor Hall is content to indicate the main lines which have 
been taken by social philosophers and penologists on this topic and devotes 
a good deal of “space to modern Ameracan writing on the subject, particularly 
to the theories of Professor J. D. Mabbitt. However, throughout this chapter 
the author’s preoccupation with the ethical aspect of criminality is very 
evident. 

In Part II of this book concerned with the so-called “ doctrines” Professor 
Hall is on ground more familiar to the ordinary student of the subject. He 
does not break so much new ground and his contribution though effective and 
to the point is not so thought provoking. I do not propose to examine this 
part of the book in any detail. The chapter on Ignorance and Mistake is 
rather uneven, but as the author remarks the student is much handicapped by 
the “thoroughly disorganised state of the law” which rests “so largely on 
conjecture and dubious psychology.” This chaotic situation has been produced 
during the last century or so by judges, few of whom have had any grounding 
in social philosophy, attempting to administer the vast output of legislation 
directed to social control in our modern complicated state, and enacted by 
legislatures feeling their way in a comparatively unexplored territory. The 
excellent chapter on Necessity and Coercion which breaks some new ground 
enables Professor Hall to make good use of his*philosoplfic interest¥in the 
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theory of liberty, and to introduce us to some of the modern American 
thinking on the subject. In the chapter on mental disease the perennial 
conflict between lawyers and doctors is sympathetically handled, the author 
coming down firmly, though mpderately, on the side of the lawyers He is 
of course well known os a defender of the McNaghten rules and it will be 
felt by some that he rather exaggerates his argument on this subject both in 
length and egnphasig (¢.g., at p. 472). And certainly his view of the Durham 
case in which a United States Circuit Court of Appeal came to the conclusion 
that these rules are obsolete does not appear to be shared by most American 
lawyers. His criticism of this decision takes no less than twenty pages of text. 

Like most of us Professor Hall does not regard the law as to the penal 
liability of inebriates as at all satisfactory, elther here or in the U.S.A. where, 
on the whole, the cases seem to be harsher than with us, and in his chapter on 
the Subject of Intoxication he makes some useful proposals for reform. 
Considering its difficulty the subject of criminal attempt receives rafher 
cursory treatment, but it is of course somewhat peripheral to the general 
problems discussed in this volume. And the same may be said of the con- 
cluding chapter on Criminology and Penal Theory which is the shortest in the 
book. Penal theory is of course largely concerned with the problem of 
punishment which, as I have already indicated, is discussed in an earlier 
chapter: the result of this division of the subject is somewhat unhappy. 

C. 


Crmonat Law: Toe GENERAL Part. Second edition. By GLANVILLE 
Wuuiiams. [Stevens & Sons, Ltd. 1961. liv and 929 pp. 
(including index). £5 net.] 


Turis new edition of Glanville Willams’ General Part contains 200 pages more 
than its predecessor of 1954, and there are some 550 additional cases. The 
major change is an extensive rewriting of the chapter on Mental Disorder, 
necessitated by the Mental Health Act, 1959. There is also some rewriting 
on the subject of reckless and dangerous driving, and the cases of Welham 
and D.P.P. v. Smith are given close scrutiny. The author has been able to 
work ın references to the American Law Institute’s Model Penal Code where 
appropriate, in order to provide further support for his argument for “more 
rational principles of the criminal law.” 

That this book is likely to provide a great deal of ammunition for those 
who seek to advance the development of English criminal law on a more 
rational basis has already been abundantly demonstrated by its immediate 
acceptance as a standard work of reference in the universitiea, supplementing 
if not indeed largely supplanting thé basic textbooks, insofar as general 
principles are concerned. Its recognition in the courts is likely to take longer, 
and D.P.P. v. Smith shows how far we may still be from the development 
of these “rational principles” at least in the courts. 

It is possible that academic scholars are their own worst enemies in this 
matter. Even such a brilliant and comprehensive discussion of the general 
principles of Criminal Law as the learned author supplies, with all the industry 
and erudition, the learning and insight at his command, does not enable him to 
escape the occasions when the reader must beg leave to question his judgment 
or doubt his conclusions; indeed he sometimes appears to be unwilling to 
recognise alternative arguments or explanations. One example is in the case 
of Bourne (1952) in which he repeats his previous criticism of the court’s 
decision in that case without referring to Rupert Cross’s reply in 69 LQ R. 854 
which sought to explain that decision if not to defend it This is remarkable, 
particularly when, in para. 129, footnote 18, reference is made to Dr. Edwards’ 
article on the s&me case in 69 L.Q.R. 226. Again the reference to the case of 
Craig and Bentley, given in para. 126, footnote 2, does not recognise that the 
evid that Bertle} calle@ out to Craig the celebrated“words “ Let him have 
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{t, Chris,” was in fact disputed, and that Bentley himself strongly denied 
having uttered any such words. 

On attempts, and the rationale of the proximity rule, Dr. Williams refers 
to the interesting view put forward by Austin that in attempt, the party is 
really punished for his intention, the act being required only as evidence of a 
firm intention, and he appears to think that there is a great deal to be said 
for this point of view. But surely it is, as Holmes putg it, “the dangerous 
proximity to success” which is punished in attempts, not the dangerous 
thoughts, and we have not yet accepted the position of punishing the attempt 
equally with the completed crime however logical and just this would seem 
to be, if it is only the intention which is being considered by society in attempt. 

Again, in discussing the theory of actus reus for attempts, what are we to 
make of the statement at page 642 that the surgeon who “without intention 
(or even negligence) causes his patient to die on the operating table corfmits 
the actus reus of murder, though he ig not guilty of murder. He commits an 
act that would, given the requisite intention, be murder”? Dr. Williams uses 
this example to illustrate the proposition that in legal discussion it is con- 
venient to use mens rea to mean a state of mind that is criminal if there is 
the requisite act, and actus reus to mean an act that is criminal if there is the 
requisite state of mind, whether or not the other exists on the facts of the 
case. While one can appreciate what the author is driving at, with reference 
to the discussion of attempts, viz., the isolation of the actus reus from the 
relevant mens rea, one can only boggle at the example given and reflect that 
it seems to conflict with Dr. Wiliams’ own version of the actus reus and to 
deny that one should include in that concept all the necessary surrounding 
facts and circumstances which make the act prima facie lawful or unlawful. 

As far as one can see, the chapter on Mental Disorder satisfactorily takes 
into account the extremely complicated new law contained in the Mental 
Health Act, 1959. The authors comparison of the procedure under the 
Mental Health Act with that under the common law rules relating to insanity 
is extremely illuminating, and his enthusiasm for the new approach is 
infectious! It is interesting to reflect that Dr. Williams’ views on R. v. 
Charlson (unusually indulgent) have since been confirmed by Lord Denning 
in Bratty, although the other Law Lords did not regard that decision as 
quite so odd, and in fact Lord Kilmuir relied on it, 

The discussion of the implications of the concept of responsibility has been 
slightly expanded in deference to the attention which Lady Wootton has 
focused on this fundamental question, but it might well be worth a separate 
chapter of its own to give adequate consideration to the Hart/Wootton 
controversy. In this new chapter one might include the sections discussing 
unconscious motivation; and an explanation of how the law regards good 
motives as generally irrelevant might help to explain to C.N.D. campaigners 
why the courts cannot listen to their reasons for breaking the law. 

Sufficient has been said to indicate the very real quality and extent of this 
book, and a few of its shortcomings If one dares to criticise it is only 
because one has detected a few small cracks in the edifice, but the general 
impression is one of awe and wonder as one steps back and views this 
remarkable work in true perspective. Of this author it càn truly be said, 
in the classic phrase, si vis monumentum, cirowmspice. We who teach and 
study criminal law are all profoundly grateful to Dr. Williams for his efforts 
on our behalf and it is to be hoped that practitioners and judges too will 
soon feel the bénefit of this great work, J. E. Haw WILLIAMS. 


Tur Law or Acency. Second edition. By RAPHAEL POWELL, D.c.L., 
of the Middle Temple, Barrister-at-Law. ndon: Six Isaac 
e  Pitmap & Sons, Ltd. liv and 482 pp. one index) 85 pp., 608. 
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Tax Law or Acency. By S. J. STOLJAR, LL.B., LL.M., PH.D., of 
Gray’s Inn, Barrister-at-Law. ndon: Sweet & Maxwell, 
Ltd. xliii and 826 pp. and (index) 15 pp. 86s. net.] 


Wrex the first edition of Proféssor Powell’s book appeared in 1982, the only 
modern English textbook on Agency, apart from the practitioner’s Bowstead, 
was Professor Hanhury’s elegant but selective volume. In 1960 the second 
edition of Hanbury coincided with a new book by Mr. Fridman, and last year 
the second edition of Powell coincided with a new book by Dr. Stoljar, Senior 
Fellow at the Australian National University, well known to readers of this 
Review for his learned and comprehensive articles on, inter alta, “ Conditions, 
Warranties, and Descriptions of Quality in the Sale of Goods.” It may be 
these new books that Powell has in mind when he remarks, in the Preface to 
his sæond edition, that “perhaps the first edition of this book may claim a 
little credit for an awakening of interest in the problems of the Law “of 
Agency among several young writers.” 

However that may be, his own second edition stands out as the weightiest, 
most comprehensive and most authoritative of these various works, with ample 
exposition of principle and analytical classifications for the student and 
ample case-references and documentation for the practitioner; in one footnote 
on p. 62 he ranges over four continents in his references to articles. In 
particular he has made considerable use of the revised American Restatement 
of the Law of Agency. The whole book has been thoroughly revised, and it 
has been enlarged, by almost a third, although this is not necessarily a good 
thing, while the more than proportionate increase in price, from 40s. to 608., 
is very definitely a bad thing. 

Some of the topics which have been expanded, such as the Agent’s Right 
to Remuneration, in particular his claim to “continuing commission,” and the 
chapter on Agency of Necessity, are among those mentioned by reviewers of 
the first edition, an indication of the care with which the revision has been 
carried out (although it may be noted in passing that the Corporate Bodies’ 
Contracts Act, 1960, has been missed on pp. 800-801). 

One expansion however calls for particular comment, the treatment of the 
lability of a principal for his agent’s tort. This topic is barely mentioned 
by Stoljar, and it may be regretted that Powell has allowed himself to be 
side-fracked, as it were, on to this issue, since it swells the book with matter 
which many feel is not a part of the Law of Agency at all. It is true that 
Powell, like the American Restatement, formulates his definition of agent in 
such a way as to make it appear necessary to treat of a principal’s liability 
in tort, “an agent is a person who is authorised to act for a principal and has 
agreed so to act, and who has power to affect the legal relations pf his principal 
with a third party.” All servants, fot whose torts their masters may be 
vicariously Mable, are thus agents by definition. But even if they are then 
called agents, or if the word agent is used to embrace such characters as 
inquiry agents, diplomatic agents, commission agents, secret agents, even estate 
agents, it does not follow that the Law of Agency is concerned with such 
agents improperly so-called. Surely, for the purposes of the Law of Agency, 
we need only concern ourselves with agents who have the power to effect and 
affect contractual relations between their principals and third parties. 

The introduction of such extraneous matter may further confuse a student 
who may already feel a little perplexed at the earlier discussion on “ Agents, 
Servants and Independent Contractors.” Powell starts thig*discussion by 
asking: “Are agents divided into two classes, namely, servants and indepen- 
dent contractors? Or is there a separate class of persons called agents, who 
are neither servants nor independent contractors?” 

With all respect to the learned author, it may be doubted whether a student 
would feel confident about knowing the answer to these questions at the end 
of the discussion, but unfortunately he would not know that thera is no neede 
for hin&to worry*on’that Score, since these questions need never have been 
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asked. As Stoljar expresses it: “Now of course an agent can be either a 
servant or an independent contractor; though it also is true that there must 
be even more servants and independent contractors who are not agents simply 
because there must be more ‘workers, whether employed or self-employed, 
whose work does not include the making of contracts. And once this is seen, 
it surely becomes somewhat futile to debate (a debate which has lasted too 
long already) whether the agent is a species of servang or thg servant is a 
species of agent, or whether the two are completely divorced one from another, 
or whether their only difference is the degree of control exercised by the 
master,... All that a distinction between agent and servant should properly 
do is... to direct attention to just one differentiating quality, namely, that 
agents are employed or appointed to make contracts; which, to be sure, is an 
activity requiring so many rules that agency anyhow justifies its yeaa 

tus,” although this last sentence is unfortunately worded in that it suggests 
that a servant who is an agent thereby ceases to be a servant. 

It is true that Powell, in several passages, indicates that he no longer 
maintains the existence of a threefold classification into agents, servants and 
independent contractors, as he did in the first edition, and the diagrams 
illustrating the point have now disappeared, but he still feels himself obliged, 
being concerned with the existing law, to try to discover by what tests we can 
decide whether a person is a servant or an agent, and whether a person is a 
servant or an independent contractor, as though the former two were as 
mutually exclusive as the latter two. 

Experience has shown how easily students become, and remain, confused 
on these basic points, and one may hope that the next edition will emulate in 
this discussion the admirable clarity achieved elsewhere in the book, and in 
particular in the reduction of the many overlapping and inconsistently-used 
descriptions of authority, “real, actual, express, implied, apparent, ostensible, 
presumed, by estoppel, usual, constructive,’ into the triple classification, 
“actual authority, express or implied; apparent authority; usual authority.” 

For, if there is one service which textbook writers and teachers can render 
in this field of Agency, it is to introduce some order into the chaos of tradi- 
tional terminology and piecemeal exposition of the law, and it is indicative 
.of the quality and thoroughness of Powell’s book that it is well fitted to 
achieve this objective. . 

As for Dr. Stoljar’s book, this is written in a more discursive style, 
unbroken by Powell’s frequent classifications, and partly perhaps as a result 
of this, and partly as a result of the author’s rather impersonal treatment, and 
his tendency to generalise, some difficulty was sometimes felt in keeping one’s 
feet on the ground, entertaining and stimulating as the book undoubtedly is. 

Certainly there are signs of its being a new book. Thus, in a very interest- 
ing chapter, “The Agent’s Unauthorised Disposition of Property: and herein 
of Factors Acts,” there are a number of printing errors and inelegancies of 
expression, and also some more serious mistakes. Thus, p. 121, note 58, it 
is not correct to say that the Factors Act, 1889, had its main provisions 
reproduced in section 25 of the Sale of Goods Act, 1898; Lowther v. Harris 
(p. 121, note 62) is not an illustration of the text that a shopman whose 
business is merely to display goods is “outside the statutory ambit,” for the 
“shopman” in that case was held to be a mercantile agent (and incidentally 
the tapestry was not left in his shop); and it is difficult to reconcile this 
same case with the statement in the text, p. 122, that “the mercantile agent 
must be in business as an agent,” although it may well be thought that it is 
the case itself which is suspect here; and, as a last illustration, reference may 
be made to a passage on p. 126, on the ability of an agent to transfer a good 
title to a negotiable instrument: “so where a cheque was crossed and marked 

‘not negotiable,’ this was an express warning to any person taking the cheque 
* that he would get no better title than held by the person from whom he took.” 
Footnote 86: “Crossing a cheque. is the usual waf of warning T and frovided 
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for by the Bills of Exchange Act, 1882, s. 81. But this is not confined to 
cheques; it applies to all negotiable instruments.” Crossing a cheque in itself 
has no effect on the negotiability of the instrument, it is not provided for by 
section 81, and, although it is mot confined to cheques, it certainly does not 
apply to all negotiable instruments. ‘ 

Agalnst these temporary defects, however, and outweighing them, one can 
set the consigerableehistorical research, the patient scholarship, the valuable 
flash of insight, the simple illuminating observation. Thus, in the same 
chapter, in speaking of the old conflict between the innocent owner and the 
innocent buyer from the agent, Stoljar comments, “the new rationale of 
‘appearance’ as between A and T conflicted with the old viewpoint ... which 
emphasised the true authority as between P and A”; or again, “the upshot 
of the Factors Acts was this, that while they introduced several important 
exceptions, they also ensured that nemo dat would still remain the basic rule.” 
Also, from time to time, the author brings his academic reasoning into effective 
contact with modern reality, through everyday illustrations which are so 
obvious that they are too often ignored. The ordinary shopgirl, the bus 
conductor, the waiter in a restaurant are all cited as examples of persons who 
are at once servants and agents. In dealing with the point that an agent may 
still have apparent authority in the eyes of T even after his real authority 
has terminated, until T has received notice of the termination, he says: “This 
situation . . . is not likely to arise with regard to (what we have called) 
organisational agents such as shop assistants and managers, simply because 
the termination of their agency will usually coincide with thelr dismissal and 
disappearance from their place of work, away from which locale or position 
they would never possess any appearance of authority.” How much more 
helpful are such examples to a genuine understanding of the topic than 
attempts to reconcile a number of remote nineteenth-century “ authorities”! 
One last extract must suffice; p. 128: “Thus (now to make a bold yet still 
safe generalisation) it has come about that the old factors position has 
gradually been taken over by the independent merchant or wholesaler. Indeed 
the kind of factor who today agitates the law is not the factor of old but is 
the more casual agent such as the traveller or the saleman who offers jewellery 
or furniture or secondhand motor-cars.” As support for this generalisation, 
this geviewer can cite his own experience when questioning of a large firm of 
“hardware factors” in the Midlands elicited the information that on only one 
occasion within the memory of the directors had the firm dealt with an article, 
a very special lawn-mower, other than on its own account. 

We are all indeed indebted to Professor Powell and to Dr. Stoljar for 
these valuable contributions to the growing material on this topic, and they 
may both be assured that their books wjll rank among the foremost. 

. 


C. F. Panxrn. 


Tas Law or Hmr-Purcnass N Scotiann. By J. J. GOW, B.L., 
PH.D., Advocate. [Edinburgh: W. Green & Son, Ltd. 1961. 
xxvi and 180 pp. 50s. net.] 


Tue Scottish hire-purchase agreement, like the English, has its origin in the 
decision of the House of Lords in Helby v. Matthews (1895). At common 
law, in both countries, nemo dat quod non habet. If a person bought goods 
under,a contract which suspended the passing of property uytil payment was 
made in full, a wrongful sale by that person would not pass title to the 
purchaser: Murdoch ¢ Co. Lid. v. Grieg (1889) 16 R. 896. In that very 
year, 1889, English law was changed by section 9 of the Factors Act, and 
in 1890 the new rule was extended to Scotland by the Factors (Scotland) 
Act: the innocdht purchaser was protected. The result was that the hiring 
device ceased to be a mere form of words, and the terminable hiring became* 
the veil essence dt the hir&purchase agreement. 
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A further reason for the similarity between the English and Scottish 
agreements is the importance of the English finance companles, many of which 
do business throughout Britain. Few of them have special Scottish agree- 
ments: the English form, with a few appropriate mystical additions (“ notour 
bankrupt,” “ poinding,” two witnesses, and so on) will serve for both countries. 

Thus the common law of hire-purchase, largely based on the contract, is 
much the same north and south of the Tweed. And te courts have often 
stumbled their way to similar decisions. For example, the almost medieval 
English learning on penalties and liquidated damages finds a Scots echo and 
Cooden Enginéering Oo. Ltd. v. Stanford (1958, C.A.) was followed in 
Mercantile Oredit Co., Ltd. v. Brown (1960, Sh.Ct.). Naturally, then, English 
cases play an important part in this book—though the author has not neglected 
Australian and New Zealand sources, nor the occasional American refegence. 

“On the other hand, the statutory control of hire-purchase has diverged. 
Scotland Jed the way in 1982 with a primitive attempt at regulation in the 
Hire-Purchase and Small Debt (Scotland) Act, which applied only to articles 
not exceeding £20 in value. Although the limit is now £800, the scope of the 
Act is unchanged and, in Dr. Gow’s words, it is “ rudimentary and inadequate.” 

In some ways the Scottish Act looks as if it is more favourable to the hirer 
than the English., The statutory “minimum payment” is a third, not a half. 
Even if the owner recovers the goods pursuant to a court order, the hirer has 
a right of redemption within fourteen days—provided he pays the whole unpaid 
balance. And it is commonly thought that the owner must go to court to 
recover the goods in all agreements covered by the Act—not merely after a 
third of the price has been paid, as in England. 

But most of the Scots Act falls behind the English statute, and the 
statutes of many other common law countries. While requiring a signed 
contract, it does not regulate the contents. No information has to be given 
to the hirer before the agreement is made. The Scottish courts have no power 
to suspend the operation of a decree for delivery on payment by the hirer of 
instalments fixed by the court. No conditions and warranties are implied by 
the Act, and there is no restriction on exclusion clauses. There are no rules 
for appropriating payments between two or more agreements. After this book 
was published the Credit Sale Agreements (Scotland) Act, 1961, brought the 
Scottish Act into line with the English on credit-sale agreements as opposed 
to hire-purchase agreements. 

This well-produced book, with a jolly jacket by John Jarvies, is of 
particular interest to English lawyers for the information it gives of Scottish 
law generally, including the division (pp. 8-9) of infants into pupils (boys 
under fourteeneand girls under twelve), who cannot contract, and minors, who 
can (though the important exceptions to these basic principles are not wall 
explained); the unfortunate Scots, who cannot rely on the magic formula 
“subject to contract” to rob their agreement of legal efficacy (pp. 19-20); 
the complexities of signing legal documents (pp. 21-22) and of the rules of 
limitation (pp. 14, 29-82); the Scottish warranty (somewhat similar to 
the English condition) and the Scottish condition (not quite the same as the 
English warranty) (p. 68); the meaning of “particular purpose” (p. 79: the 
authority for “An article is sold for a particular purpose when it is not sold 
for the ordinary purpose for which all such articles are sold” is a case of 
1878; has this really survived the Sale of Goods Act, 1898? If so, section 14 (1) 
of that Act muat have very different meanings in England and in Scotland); 
the doubt ‘about the measure of damages under section 12 (1) of the Sale of 
Goods Act (p. 106); the Scots law of distress (hypothec: pp. 121-124); the 
Scots common law of restitution on frustration of contract, which has always 
been similar to the rules enacted in England in 1948 (p. 1§1); the common 

Rod way in which a Scottish dealer or finance company must give notice 
of an assifmment of the reversion to an E hirer (p. 144: “by 
letters of supplement under the gignet, followed by edictal intinatifa by a 
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messenger-at-arms in the presence of a notary and witnesses ”’—though the 
post may suffice since the Transmission of Moveable Property (Scotland) Act, 
1862); the superiority of Scottish law in its clear-cut conception of dominium, 
with the rule that ownership will found an action against an unlawful 
possessor (p. 147: “the difficulties which beset English law In the domain of 
possession do not afflict Scots law”). 

Unfortunately tke book is not very well arranged and is difficult to read 
right through. After a six-page historical and economic introduction to hire- 
purchase comes Chapter 1, “ General Principles.” These are general principles 
of law, not of hire-purchase, starting with capacity and the agency of married 
women. Then follow twelve pages under the heading “Form of the agree- 
ment,” largely concerned with questions of the admissibility of parole evidence 
where the agreement is in writing; Scots law is at least as confusing as 
Enghsh on this point. Next are a page on Illegality, a section on Terminajion 
(with no cross-reference to the later chapter devoted to this topic), and an 
involved discussion (pp. 29-82) of limitation periods introducing the Bills of 
Exchange Act, 1772 (six years), the Vicennial Prescription Act, 1669, the 
Triennial Prescription Act, 1579, the Quinquennial Prescription Act, 1669, and 
the doctrine of long negative prescription (twenty years). Of course, the 
Septennial Limitation Act, 1695, had not been forgotten: this had already 
been dealt with at p. 14. It is not at all apparent what limitation period 
applies to ordinary hire-purchase agreements, but no doubt the information 
is there somewhere. 

Chapter 2, on Statutory Controls, contains a section-by-section analysis 
of the 1982 Act. As this Act is superimposed on the common law, and 
impinges at only a few places, it is difficult to grasp what impact the Act has 
had until the later chapters are reached. 

Whereas the English Act regulates agreements where the hire-purchase 
price does not exceed £800, the Scottish Act applies to contracts for an article 
which does not exceed £800 in value; but these come to much the same thing, 
for “value” is defined in section 10 (2) as the sum of the instalments, and 
“instalment ” includes the deposit and option money (s. 10 (1) ); unfortunately 
the whole of the author’s discussion on the meaning of “value” (pp. 84-85) 
overlooks the existence of section 10 (2). 

Pf there is no signed agreement, section 2 provides that the contract is not 
binding on the hirer. The author suggests (p. 40) that the owner is not 
barred from recovering the goods from any person in whose hands they may 
be, “unless in a question with the hirer or purchaser he had to rely upon the 
contract.” The question of recovery of the goods from the hirer, as distinct 
from any money claims, is surely worth a more detailed jnvestigation; in 

articular, when can the owner recower possession without relying on the 
contract, and when can the hirer rely on the contract—and with what effect— 
to retain the goods? 

After the 1982 Act, Chapter 2 continues with the Advertisements (Hire- 
Purchase) Act, 1957, and a collection of short references to some nine statutes. 
The reference to section 8 (1) of the Road Traffic Act, 1984 (now section 68 
of the Road Traffic Act, 1960), centres on Vinall v. Howard (1954), which 
held that if the sale of a defective car was a criminal offence the sale was 
illegal and void (p. 57); but this case was overruled by the Road Traffic Act, 
1956 (now Road Traffic Act, 1960, s. 68 (5) ). 

The six remaining chapters cover the common law of hirg-purchase: Offer 
and Acceptance (which includes express terms), The Hiring (which includes 
implied terms), Termination of the Hiring (including repossession and the 
minimum payment clause), Assignation of Rights, Loss or Damage caused 
by Third Parties, and The Dealer. The two Scottish Acts of 1982 and 1954 
appearin Appendices. 

e of the book’s faults stem from unsuccessful attempts to summarist 
too y, others from répetition and inadequate cross-references, and others 
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from misleading accounts of English law. For instance, in his endeavour to 
include all useful decisions the author falls into the misleading habit of citing 
old cases as if they dealt with hire-purchase agreements. Thus, the English 
cases of 1828 and 1861 cited on p. 120 seemeto have little relevance to the 
hire-purchase situation, and give quite a wrong impression of English law 
because of the lack of reference to the vital changes made by the Bankruptcy 
and Deeds of Arrangement Act, 1918, s. 15, and the Couwty Cousts Act, 1984, 
8. 180 (now County Courts Act, 1959, s. 188). These statutes apparently have 
no counterpart in Scotland. 

This habit is not always limited to old cases. For example, the discussion 
(pp. 92-98) of the owner’s liability if the hirer drives a car without the 
compulsory third-party insurance rightly centres on Broad v. Parish (1941) 
64 C.L.R. 688, where the owner (a finance company) was held liable tp the 
injured third party for breach of statutory duty; but the references to 
Williamson v. O'Keefe (D.C, 1947), Fleming v. McGillivray (Ct. of Sess. 
1946) and Houston v. Buchanan (H.L., 1940) are misleading, for these are not 
hire-purchase cases. Moreover, it seems to this reviewer that the decision of 
the High Court of Australia in Broad v. Parish is accepted too unques- 
tioningly and that it is at least worth fuller and more critical consideration; 
in particular, the concomitant criminal liability of the finance company was 
not discussed by the court. 

Other points calling for adverse comment can be found. The principle 
behind Andrews v. Hopkinson (1957) is misstated at p. 79 (though it is 
accurately expressed at p. 165). The references to conflict of laws and to 
English v. Donnelly (1959) appear to be out of place on p. 108 (and irrelevant 
on p. 51) and to come properly earlier in Chapter 2, or in Chapter 1. On the 
discussion of penalties, Associated Distributors Ltd. v. Hall (1938) is not 
cited. The citation (p. 112) of National Cash Register Co. v. Stanley (1921) 
should include the question of measure of damages, or at least a cross- 
reference to p. 76. The discussion of the English law of distress (pp. 118-114) 
fails to refer to the reputed ownership clause, leading to a faulty appreciation 
of Times Furnishing Co. Lid. v. Hutchings (1988). The explanation of nemo 
dat is confusing on two different points on p. 80 and p. 124. There is a 
possible confusion (particularly for the Scots reader) between the English 
owner’s right to possession and a licence to enter to recover possession 
(p. 142). The account of the dealer’s position (pp. 160-168) is misleading or 
difficult in a number of respects. 

With all these faults, the fact remains that this is a valuable and worth- 
while volume on a subject which has not until recently been well-served by its 
books. The author must be particularly congratulated on the way in which a 
typical hire-pufchase agreement formg the framework of his chapters on the 
common law of hire-purchase. This is an excellent idea, and relates the text 
to real-life transactions, many aspects of which have not yet come before the 
courts-—-and this is even more true of Scotland than of England. This is 
typical of the author’s realistic and down-to-earth approach to a subject which 
is today of vital importance, for it is perhaps the field in which the law im- 
pinges on the ordinary person more often than in any other. 


Avsrary L. Dramonn. 


Toe Propet Law OF INTERNATIONAL ORGANISATIONS. By C. 
WILFRED JENKS. [London: Stevens & Sons, Ltd.; Dobbs 
Ferry, New York: Oceana Publications. 1962. xli and 282 
pp. £2 15s. net.] 


Tars is the second instalment of a trilogy intended to expound ‘tthe law 
‘elating to Internatiopal Institutions. The first volume, Ipternational Immuni- 
ties, appeared in 1961, while the third, to be known as Oorforate. Perfonality 
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for International Purposes, is still in preparation. Dr. Jenks, to whose work 
public international law already owes so mich, deserves admiration and 
gratitude for having undertaken so comprehensive a study of a subject of 
great and growing importance and for having given his acute mind and his 
enthusiasm to legal problems which, though only emerging, already pervade 
international practice. If regard is had to the manifold duties which fill the 
learned author's stwenuous life, his devotion to the academic analysis and 
development of the law in general and public international law in particular 
requires special recognition. That his writings occasionally disclose traces of 
the pressure under which he must be labouring is an unavoidable by-product 
of secondary significance and does not derogate from the general impression 
that he has once again produced a work of substantial theoretical and 
practical value and thereby enriched knowledge and stimulated thought to an 
unusual extent. a 

The present volume consists of four parts the first of which, headed 
“ General,” seems to aim mainly at establishing the thesis that the personal 
law of international bodies corporate is international law as laid down, 
primarily, in the Treaties creating them. 

Part II leads to more controversial matters. It treats of “the inter- 
national administrative law” which governs the internal legal relations of 
international organisations, that is to say, their relations with their staff, and 
of which “the domestic law of the body concerned constitutes a part, and as 
yet the most developed part” (p. 25). Here one finds very many problems 
of public international law in general discussed with special reference to the 
international civil servant’s rights against and duties towards his employer, 
and the considerable body of case law which bears upon the subject is analysed 
and exploited to the fullest possible extent; indeed, it is possible that some 
decisions receive more than their due attention. Thus there are chapters 
dealing with the relation of domestic to municipal law, the general principles 
of law, due process, judicial control of discretionary powers, equity and 
natural justice, procedure, remedies and damages. All these are topics 
which, of course, are in no sense peculiar to what Dr. Jenks calls international 
administrative Jaw or an international organisation’s domestic law. Indeed, 
the question must be asked whether much is gained by the employment of these 
terms or whether they are perhaps not liable to cause confusion. There is no 
doubt that the international civil servant’s status is defined by his employer's 
constitution, staff regulations, contracts and similar documents. To call them 
domestic “law” is inaccurate, but harmless. It is possible that the further 
question whether the term “international administrative law” is helpful has 
also a primarily terminological character and is, therefore, uninteresting. Yet 
there is more to it than one is inclined to expect. It is clear that gaps left by 
the contractual documents are filled by reference to those sources of law to 
which public international Jaw invariably has resort, among them, in particu- 
lar, the general principles of Jaw. These will be ascertained by municipal 
law analogies. Are these analogies, then, to be found in the civilised nations’ 
administrative law, i.e, in the body of law applicable to civil servants? Or 
are they to be found by a comparison of the law relating to master and 
servant? These are problems of extreme difficulty and delicacy, to which 
Dr. Jenks makes no intensive contribution. They should not be prejudged 
by employing the term “international administrative law.” The truth of the 
matter is that the international civil servant’s relationship with his employer 
is governed by international Jaw pure and simple. It is énternational law 
which governs the contractual documents and which fills the gaps. Other 
descriptions do not advance the argument. For the benefit of those who 
continue to doubt the proposition it may be pointed out once again that the 
relationship bețween an international organisation and its staff is the most 
importdnt example of a contract between an international person and a 
private person being governed by international Jaw. It is satisfactory tô 
note iÑ passing that, in principle, Dr. Jenkg is in agreement with that thesis. 


s ` . 


bw op se Yoo . 


616 THE MODERN LAW REVIEW Vor. 25 


The third Part is headed “Legal Transactions of International Bodies 
Corporate with Third Parties in the Conflict of Laws.” It deals in sixteen 
sections with practically all transactions which an international organisation 
conceivably may, and, with a greater or lesser degree of likelihood, will 
conclude: immovable property; the proper law of contracts; transfers of 
movables; contracts for work done and services; charterparties; negotiable 
instruments; contracts of insurance, banking and currency transactions; loan 
contracts; copyright and patents; partnership, company law and bankruptcy; 
testamentary succession; tax status; tort; capacity, form, practice and pro- 
cedure; legal proceedings in municipal courts; arbitratlon proceedings. It 
may be that Dr. Jenks makes somewhat heavy weather of several of these 
matters. But the fact remains that he has seen much that has not been seen 
before and that his discussion is always stimulating. Indeed, there is hardly 
a pge upon which one is not tempted to comment; this urge starts with 
one of Dr. Jenks’ opening shots (p. 147) according to which “contracts with 
an international element are subject to the law governing the contract,” and 
one of the last occasions when it arises occurs on p. 245, where it is suggested 
that, in the absence of special clauses, an arbitration between an international 
organisation and a private person “must be regarded as governed by general 
principles of law, the recognition of the agreement and recognition and 
enforcement of the award being governed, subject to any applicable inter- 
national conventions, by the law of the country where rellance is placed 
thereon.” 

In these circumstances it is perhaps convenient to select for more detailed 
discussion a point of some general significance, which recurs throughout this 
book and which must be clarified if the prestige of public international law 
is not to suffer in the eyes of those to whom the argument is addressed 
and who will have to give effect to it, viz, private international lawyers. 
Throughout this book public international law is put on the same level as and, 
indeed, made the antithesis of general principles of law. By way of example 
taken at random the reader is referred to p. 245, where it is recommended 
that an arbitration clause should indicate “whether the substantive law to be 
applied is public international law, the administrative law of the organisation 
concerned, general principles of law or a particular system of municipal 
law.” An equally telling example occurs at p. 199 where it is said ef a 
partnership agreement between two international bodies corporate that it 
would be “ governed by international law supplemented by general principles 
of law.” Or at p. 150 Dr. Jenks accepts the doctrine, still strongly contested 
by private international lawyers and unfortunately not further elaborated by 
the learned author, according to which “there is nothing to preclude an 
international body corporate from enteying into a contract governed by public, 
international law, even although the other party may not be a subject of inter» 
national law”; and at pp. 152-155 Dr. Jenks deals with what he considers 
as the contrast or counterpart, namely, “the general principles as a proper 
law.” His discussion leaves room for doubt whether he has given sufficient 
weight to the nature of the argument and whether he is so familiar with 
the conceptions and functions, the language and the character of private 
international law as to be aware of the crucial point in issue. The general 
principles are a source of public international law, but they are not a distinct 
legal system. This assertion indicates not a stale problem of mere formula- 
tion, but something highly practical and certainly something quite different 
from Dr. Jenks’ idea that, if the general principles do not constitute aclegal 
system, “the only alternative to respecting” the parties’ choice of these 
principles “as the proper law of the contract is to deny that they are bound 
by any contractual relationship” (p. 168): the true alternative, of course, is 
to read the adoption of the general principles as a submission to public inter- 
national law, to the life of which they make a most important contribution. 
The practica? point mey be illustrated as follows. fa international or a- 
tion has made a loan to a French corporation at a rate of Interest offs per 
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cent. per annum. The contract is stated to be. subject to the “ general 
principles.” France reduces all interest to a maximum rate of 4 per cent. 
If the contract were governed by French law such jus cogens would be 
applicable. Conversely, if itewere governed by public international law, it 
would not be applicable; this, indeed, is one of the main aspects of the 
doctrine of the internationalisation of contracts and the principal bone of 
contention. ¢But wkat happens, where the general principles apply? If their 
adoption is tantamount to the adoption of public international law, cadit 
quaestio. If they are a distinct legal system, what does it provide about the 
applicability of supervening legislation of an obligatory ¢haracter in the 
state to which the debtor belongs? Probably it is silent. Moreover, a private 
international lawyer would treat the adoption of the general principles (if it 
is ngt the same as a submission to public international law) as a case of mere 
incorporation. He would treat it in the same way as the adoption of Reman 
law or the Swiss Code of Obligations or the Draft Uniform Law of Inter- 
national Sales. He would proceed to search for the Proper law supplying the 
applicable jus cogens and reach one of only two possible results: he would, 
if he is progressive and not intimidated, apply public international law as 
impliedly selected by the parties, or he would have resort to French law. 
In either case the results would be as stated above. Accordingly, those 
public international lawyers who assert the existence of general principles as 
a separate legal system distinct from public international law are called upon, 
but have in the past invariably failed to identify the jus cogens which is 
relevant where general principles apply. If they should answer that no such 
law of municipal origin is relevant then they would be admitting that the 
reference to general principles is simply a reference to public international 
law. In the meantime it must be maintained that the general principles are 
not a “proper law” (including its jus cogens), but are a source of public 
international law. Any other view would constitute a grave yet unnecessary 
danger to the usefulness of the doctrine of the possible internationalisation 
of contracts, against which its author will perhaps be allowed to register a 
word of warning. 

This extraordinarily interesting book concludes with a fourth Part in the 
course of which Dr. Jenks looks to the future. He appeals, in particular 
(pyr 268, 264), 

to the private international lawyer to look beyond his preoccupation with 

domicile, situs and the lex fori, to test his preoccupations against the 

contrast between the circumstances of their origin and the problems which 

now confront us, maintaining them when they remain valid when tested 

in this way but rejecting them when they fail by this test, and to consider 
- what contribution he can and must make to the process of equipping the 
world community with independent, impartial and effective institutions on 
which depends the future of law, of justice, of human dignity and of 
human freedom. The matter is neither beyond his sphere nor beyond his 
responsibility. Like his brother, the public international lawyer, he 
belongs either to the new world or to the old, and he carries in his 
professional as well as his personal conscience a share of the responsibility 
of every citizen for the future destiny of man. 


If Dr. Jenks lays so heavy and almost oppressive a burden upon the shoulders 
of private international lawyers, more specific language would perhaps have 
been,appropriate. Is it conceivable that Dr. Jenks is thinking mainly of the 
comparative rather than the private international lawyer? After all, the 
. problem of the choice of law, difficult though it may be, is an extremely 
limited one—in fact much more limited than the present work suggests. But 
the problem of ascertaining the substantive law which applies once the process 
-of selection is completed, may, in the context of Dr. Jenks’ subject, involve 
the utmost complication and fully deserves the attention forewhich he s 
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ADMINISTRATIVE Law. By H. W. R. WADE, LL.D. [Oxford at the 
Clarendon Press. 1961. xvi and 200 pp. 21s. net.] 


Tue appearance of a book by a Cambridge man in the Clarendon Law Series 
is a noteworthy event in itself. But Oxonian traditions have now been 
repaired by the appointment of Dr. Wade to the Chair of English Law in the 
University of Oxford, and he has maintained the high stagdards f scholarship 
set by the preceding volumes in this admirable series. 

Some readers may find less in his book than they had hoped for. They 
should begin, hewever, by reading his modestly worded Preface, in which he 
expressly disavows any intention of writing a textbook and explains that he 
has attempted to “present administrative law in the form of a general 
discussion” which will interest and be intelligible to the layman as well as 
the lawyer. Inevitably this entails the sacrifice of many important details—the 
author must surely have had his tongue in his cheek when he wrote that the 
material of administrative law was “not at all technical”—and the adoption 
of a selective policy. Within these self-imposed limitations Professor Wade 
has written a readable, informative and thought-provoking book. No other 
work of comparable range is so readily digestible by the student, and it will 
doubtless be widely used for a long time to come. In a book of this 
character it is reasonable to deal with a relatively small number of cases and 
to set out their facts at some length, and most readers will welcome this 
method of approach, 

Professor Wade has stuck to well-trodden paths and has not tried to offer 
a comprehensive view of the law relating to public administration. Thus, he 
devotes only half a page to central administration controls over local autho- 
rities but four pages to the functions of the district auditor and judicial 
interpretation of the auditor’s powers. After a very brief survey of the 
general administrative structure in England he launches into three chapters 
on judicial review, one on statutory inquiries, one on special tribunals, one on 
Crown proceedings and another on delegated legislation. His preoccupation 
is with legal and other constitutional controls over the exercise of power, and 
in particular with the infusion of “the legal ideals of fair procedure and just 
decision” into the administrative process. “The quest for administrative 
justice is what gives direction to our whole study” (p. 6). On some topigs he 
has fewer critical comments to offer than one might have expected. Some of 
us would say, for instance, that in interpreting widely framed statutory 
powers the courts have shown an unimaginative and excessive addiction to the 
literal rule, and that it is still not too late for them to deviate from their 
present route. It is doubtful whether the position in relation to decision- 
making after tke termination of an ipquiry held by a Ministry of Housing 
and Local Government inspector is really satisfactory; the problems high 
lighted by the Buston case have been explored by the Council on Tribunals, 
and Professor Wade, in his capacity as a member of that body, may have seized 
the chance to have second thoughts. On one matter, the recent disinclination 
of the courts to read into grants of statutory powers an implied duty to give 
the person affected by their exercise prior notice and an opportunity to he 
heard, Professor Wade is indeed severely critical of the present state of the 
law. If most of what he has to say sounds familiar today, this is largely 
because he himself was the first to have drawn forceful attention to this 
remarkable conjunction of judicial amnesia and myopia. But one would have 
wished to have a®*fuller analysis of the statute law affording rights to beeheard 
and some further discussion of the nature of the hearlng that is appropriate 
in various sets of circumstances. On one defect in the law to which Professor 
Wade draws attention the legislature has already taken remedial action; 
section 1 of the Highways (Miscellaneous Provisions) Act, 1961, substantially 

oves the immunity of highway authorities from liability for injury caused 
Sty nonsteaainee, thowgh the operation of the reform is, postponed J three 
years. . 
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So moderate and persuasive is the author’s exposition that it is difficult 
to disagree strongly with him. But even if we assume that “the government’s 
inability (outside London) to issue direct orders to the police is a cherished 
safeguard of liberty” (p. 218) why would that be “seriously compromised ” 
if the Crown were to be affixed with legal liability for torts committed by 
police officers in the course of their employment? And according to whose 
theory oughta judge to “act like a calculating machine, which will deliver 
the right solution if fed with the right data” (p. 178)? There are also a few 
points which call for elucidation or correction in a later edition. At p. 48 
the practical differences between quashing by certiorari for patent error of 
law and a statutory right of appeal on points of law could be explained; and 
at p. 208 the reader is left with the impression that the Franks Committee 
may have recommended a right of appeal on facts and merits to the High 
Co The statement at p. 54 that it is “obviously not illegal for, an 
authority to adopt a policy about some matter and adhere to it” should be 
qualified, for the policy adopted may well be one which it cannot legitimately 
take into account in the exercise of its discretion. The decision of the 
Divisional Court in R. v. Chertsey JJ. [1961] 2 Q.B. 152 (p. 75, note 2) is 
almost certainly wrong in so far as it holds that oral reasons form part of the 
record. Is it not rather late in the day to describe mandamus as “the most 
generally useful weapon for compelling performance of public duties” 
(p. 119)? The provisions of the Act of Settlement relating to judicial tenure 
have been superseded by subsequent legislation (pp. 219, 288-289), and it is 
incorrect to say that county court judges enjoy no statutory security of 
tenure (p. 289). The rule that the Crown is bound by statutory speed limits 
is now contained in section 250 (1) of the Road Traffic Act, 1960 (p. 227). 
The power of a Minister to make regulations may be, and often is, exercised 
through his officials; the opinion that in this matter he is obliged to act 
personally is supported only by a dictum of one member of the Court of 
Appeal in Lewisham Borough Council v. Roberts (p. 262). The reason why 
the Crown cannot normally plead act of state in defence to an otherwise 
wrongful act done to a British subject outside Her Majesty’s dominions is that 
British subjects owe allegiance everywhere and are to this extent entitled to 
the protection of the Crown. If a British subject were to suffer damage as a 
result of armed operations conducted by the Crown in a foreign country the 
Crown would, of course, be able to plead the royal prerogative, just as it 
would if:the damage had been caused in this country (pp. 229-280). 

Most of these are small points, and the book as a whole is an exceptionally 
accurate, lucid and well-ordered piece of writing. When a new edition is 
called for Professor Wade may feel disposed to let his hair down a little 
further, even if by that time the prgsent Imperfections of* our system of 
administrative justice have been diminished. 

S. A. pe SMITH. 


British CoronuaL Law. ‘By T. Oraware Eras. ([London: 
Stevens & Sons, Ltd. 1962. xxvi and 828 pp. £8 10s. net.] 


Tus timely book has as its sub-title “ A comparative study of the interaction 
between English and local laws in British Dependencies” and in further 
explanation of its purpose the author in his preface says that it is “the first 
attempt to describe and analyse the main principles of thes laws and proce- 
dures under which some seventy million people live in British dependent 
territories.” That such an attempt is long overdue will undoubtedly be 
agreed by all those, both here and abroad, whose work lies in the field of 
“ colonial ” law and who have had in something like thirty years nothing in 
the nattre of a comprehensive survey of that field other than the contribu- 
tions to Halsbury of Berriedale Keith in 1988 and S, A. de Smith twent# 
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The book contains much that has not been said before and on the whole 
says it very well. In particular the comparative approach to such a (terri- 
torially) widespread area of uncertainty as the applicability of the doctrine 
of stare decisis jn the hierarchy of colonial coarts has resulted in a welcome 
clearing of the ground. The same can be said of the author’s exposition of 
the problems associated with land tenure policy and legislation, where his 
conclusions will be of very great practical value. His views, clearly arrived 
at after considerable research, on internal conflict of laws will be generally 
accepted and should afford a useful guide for future developments in 
countries where*this problem exists particularly when read with the reports 
of the Judicial Advisers’ Conference of 1953 (published as a supplement to 
The Journal of African Administration, October 1958) and that of the London 
Conference on the Future of Law in Africa (Butterworth, 1960)—neithgr of 
whigh, curiously enough, secures mention by the author, but both of which 
show that the problem has already received detailed and expert consideration. 

What defects there are in the book are more of emphasis and arrangement 
than of substance and perhaps stem from the fact that some chapters have 
already appeared in print in the form of review articles. Thus certain topics 
are dealt with in what appears to be unnecessary detail (e.g., the machinery 
of constitution-making at pp. 47-48) while others, more important, receive 
less than their due by way of explanation. Such are, for example, the legal 
and constitutional powers of colonial Governors, the problems encountered in 
the sphere of penal reform and treatment of offenders in colonial territories, 
the incidents and implications of “responsible government,” “internal self- 
government” and “independence within the Commonwealth” and the 
professional status of barristers and solicitors vis-&-vis locally qualified prac- 
titioners—all of which are at the present time matters receiving attention in 
various quarters. 

As might be expected there are few statements of law which one would 
wish to cavil at, but to say that “no colonial legislature has the power to 
enact laws having extraterritorial operation” is too wide: such a power may 
be, and on occasion has been, conferred by the Imperial Parliament and an 
article in the Law Quarterly Review, Vol. 75, p. 818 (1959) shows that in 
other respects the doctrine of incapacity as originally propounded must now 
be interpreted with reservations. 

The decision in Maw/ji’s case (to the effect that husband and wife of & 
non-Christian marriage cannot be jointly guilty of conspiracy) was not, as 
both the references at pp. 179 and 266 would imply, confined to Mohammedan 
spouses but applies, perhaps regrettably, to any marriage valid under 
Tanganyika law, thus lending force to the author's misgivings as voiced on 
p. 180. 

It is doubtful if consideration of recent East African cases would bea» 
out the statement, on p. 198, that “illiteracy or superstition among the non- 
European elements of the population as among wholly non-European colonial 
communities have led in many instances to the adoption of more or less 
flexible standards of criminal responsibility” or that, on the same page, 
“ag to provocation a subjective rather than an objective criterion of reason- 
ableness seems to be favoured more often than not whenever the accused is 
proved to be of little or no education”; whatever may be the position in 
“wholly non-European communities” such a relaxation in plural societies 
would lead to, most regrettable uncertainty in the law and be rues 
inevitably resented by all concerned. 

In a first essay of this nature the very scope and variety of the Thdr 
make it inevitable that there should be errors of fact. Few are of any 
substance but the following have been noted. 

St. Helena now comes under the Court of Appeal for Eastern [sic] Africa 
fp. 29). The administrative heads of protectorates and trust territories are 
not and probably very rarely have been styled High Commissioners . 87). 
Prerogative instruments are only,one form, and nowadays an unus one, 
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of subsidiary legislation (p. 41). The normal mode of selection of a colonial 
judge is by promotion from the ranks of the magistracy and it must be 
exceedingly rare for a candidate to apply “out of the blue” as p. 57 would 
seem to suggest is the normal, practice. 

Printer’s errors and spelling mistakes are distressingly’ numerous. Sir 
Charles Tarring is roughly treated at p. xi and again at p. 808. On p. 801 
Brooks shoyjd be Rrooke. On p. 19 “ Jurisdication” may some day find (but 
has not yet found) its way into the language, and the same may be said for 
“ constitutive” on p, 49. On p. 28 “sic” should be “sc.” “Procurer” on 
p. 48 should be “ Procureur ”—if indeed this exceptional fungtionary deserves 
mention at all. In the case cited at the foot of p. 8B John Holt’s co-defendant 
was not the author but “ Others.” 

The table of statutes beginning at p. xd is confused, and a number of 
ena@tments are wrongly classified or wrongly cited, or both: the distinction 
between “Ordinances” and “Laws” is pointless and misleading. It is*odd, 
too, to find on p. xxvi “United Kingdom” among “Colonies, Protectorates, 
etc.” In the Bibliography (p. 804) searchers after Capt. Wright’s article will 
find it in Vol. XVII and not in Vol. XVIII of the E.A. Natural History 
Society's Journal. 

It will, however, be apparent from what has been said that British Colonial 
Law ably fulfils the claim made for it by its author. It has two unusual 
features which in the world of law-book publishing are rarely enough 
encountered in isolation and almost never in conjunction and to which must 
be ascribed much of its success. These are the informal and unstudied style 
adopted by the author and the clear and elegant typography and lay-out chosen 
by the publishers to harmonise with the contents of the book. Both have 
combined to prompt your reviewer to the admisslon—often made in respect 
of lesser literature—that once having taken up the book he could not put it 
away until he had finished reading it. If he may be permitted two personal 
regrets they would relate to the omission from the book of any mention of 
the virtually unanimous refusal of colonial legislatures to have anything to do 
with the provisions of the United Kingdom Homicide Act of 1957, and 
similarly of any statement of the extent to which collective punishment, 
whether for communal or for individual offences, still persists in colontal 
territories. The author’s comments on these two matters could not but be 
intéresting. 

J. S. R. Core. 


Essays ON THE AUSTRALIAN CONSTITUTION, Second edition. Edited 
by Taz Hon. Mr. Justice Exse-Mircnen. [Law Book Co. of 
a Australasia Pty., Ltd. 196P, xxxii and 880 pp. 68s. net.] 


THE INDIAN Year BOOK OF [INTERNATIONAL Arras. Vol. IX-X, 
1960-1961. Edited by C. H. Angexanprowicz. [Published 
under the auspices of The Indian Study Group of International 
Law and Affairs, University of Madras, India. 1961. vii and 
482 pp. Rs. 15 net.] 


Tue first edition of Essays on the Australian Constitution appeared at the 
time of the Jubilee of the Australian Commonwealth in 1951, and the volume 
endeavoured to record and discuss a number of aspects gf*the progress of 
Australian federalism in its first half century. The book was generally well 
received, and the publishers and contributors have now produced a second 
edition. This is not a mere reprint, for the changes under the federal system 
of the last decade have been incorporated, and this has sometimes meant 
substantial reWriting in the various essays. The essays on the defence power 
(Chapter VI, by Professor Derham) and on freedom and preference in inter- 
state tC” (Cheptér X, ley Mr. Menhennitt) are indeed new contributions by 
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different authors which have been substituted for the relevant chapters of the 
last edition, while two further essays—on the “fal faith and credit” clause 
(Chapter XI, by Professor Zelman Cowen) and on the Territories of the 
Commonwealth (Chapter XII, by Mr. Zelling)e-have been added to the older 
collection. This is certainly an expanded book, and in many ways a new one. 

The coverage of the thirteen chapters is wide, and the volume is admirably 
introduced by a ten-page account of the main developments in decided cases 
on the Australian Constitution since 1901, written by the editor. It is as well 
for any reader of the book to bear in mind this latter sketch which pinpoints 
the changes insthe balance of power between the states and the Common- 
wealth. It is the conscious purpose of the authors to provide a study of the 
Australian federation which will be of interest to lawyers and to social 
scientists alike, and this object would seem to have been achieved, As 
exąpples of material of interest to social scientists one might mention 
Chapter II on Parliament, written by Professor Beasley, which contains as 
much political as legal material, or Chapter VIII on industrial relations, 
written by Mr. Justice Eggleston, a judge of the Commonwealth Industrial 
Court; but in fact all the chapters contain material of importance for both 
types of reader. It is perhaps remarkable that this should be so, for the 
editor and all thirteen of the individual authors are lawyers. It may be that 
the book does us a service in emphasising the closeness of law and social 
science, a factor which cannot be ignored in the practical working of a nation’s 
Constitution. Yet, despite this practical approach to the subject, the main 
theme is still the legal structure of the Commonwealth of Australia, as 
interpreted by the High Court of Australia (with the occasional aid of the 
Judicial Committee of the Privy Council). In this respect the editor’s Intro- 
duction and Chapter I on the interpretation of the Constitution, written by 
Sir John Latham, former Chief Justice of the High Court of Australia, are 
particularly important parts of the book. Here we find admirable accounts 
of the ways in which the High Court has aided the increase of Commonwealth 
power as against that of the states when the exigencies of the times have 
required, but also of the work of the High Court in partially counter- 
balancing this process during such a period as the years succeeding the 
Second World War. As the editor says (at pp. xxviil-xxix): “There has 
been an obvious trend over the years towards greater Commonwealth powers, 
but this is attributable in the main to the responsibility of the Commonwealth 
Government for the defence of Australia, to the need for development on a 
national scale, and to the position of Australia as a nation in the councils 
of the world. The High Court has not been an obstacle to progress in these 
fields, though it has by no means been a mere rubber stamp in approving 
exercises of Commonwealth power; indeed it has guarded the position of the 
states so far as is consistent with their constitutional position and thos# 
circumstances which at the time have seemed appropriate and compelling.” 
It is true that the High Court has been flexible, but that it has nevertheless 
remained primarily a court of Jaw, and the editor quotes (at p. xxx) from 
the famous pronouncement of Sir Owen Dixon, on his appointment as Chief 
Justice in 1952: “It may be that the court is thought to be excessively 
legalistic. I should be sorry to think that it is anything else. There is no 
other safe guide to judicial decisions in great conflicts than a strict and 
complete legalism.” This type of attitude has been eriticised, but it is an 
attitude which has led to the high esteem in which the High Court of Australia 
is held in the corfimon law world. Decisions such as that in the Boilermakers’ 
Oase (1956-57), where the Privy Council affirmed the majority opinion in the 
High Court that judicial and non-judicial powers and functions cannot he 
vested in the one tribunal (thus upholding a rigid separation of powers), do 
not commend themselves to all lawyers or social scientists, But they+do not 
wad to the type of abuse which is sometimes aimed at the United States 
Supreme Court. The ‘latter court jas a tendency f decide tases in y light 
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of political considerations or expediency (on this see, e.g, the account in 
J. R. Schmidhauser, The Supreme Court as Final Arbiter in Federal-State 
Relations, where, however, the American practice is praised). 

It is not possible here to disouss the essays in detail, but thejr high standard 
is clear. English lawyers will find much that is strange, not merely because 
Australia has a “written” Constitution, but also on account of such matters 
as the methods of judicial review laid down by the Constitution, which are so 
different from our own. Problems of inter-state trade, “ full faith and credit,” 
finance and taxation in a federation are largely foreign to anything experi- 
enced in the United Kingdom. The doctrine of the separation of powers, 
mentioned above, raises problems in industrial relations never considered in 
these islands. The federal Parliament is in many ways a hybrid between 
Westgninister and the United States Congress. Even powers of compulsory 
acquisition assume a new look in the hands of the Commonwealth. At the 
end of the book we seem to be on something resembling home ground in the 
chapters dealing with the dependencies of the Commonwealth and the position 
of the Commonwealth in international affairs. But throughout the book the 
speculation upon the future and suggestions for reform are largely concerned 
with problems of, for example, finance, inter-state trade and commerce, and 
other state-Commonwealth relations which cannot arise here. The result is an 
authoritative and refreshing group of essays upon a rapidly developing subject 
of far-reaching importance. 

The double volume of The Indian Year Book of International Affairs 
covers 1960 and 1961, and completes the first decade of this series. The book 
is reviewed here because no less than six out of the thirteen articles printed 
in it are upon topics of constitutional law, while a seventh, though not written 
by a lawyer, deals with the need for careful preservation of civil liberties 
in newly-emerging states. The remainder are upon problems of international 
Jaw or international affairs, upon which the present writer is probably not 
competent to comment. As in the past, this Year Book succeeds in recording 
current Indian thought upon these subjects, though contributions are also 
included from authors in Australia, the U.S.A. and England. In addition to 
the essays there are a number of book reviews, mainly upon international law 
proper and international affairs, and a section devoted to digests of and 
comment upon recent Indian court decisions in public international law, 
private international law and constitutional law. A long appendix of nearly 
140 pages contains the text of the Indus Waters Treaty, 1960, between India 
and Pakistan. 

Returning to the essays upon constitutional law, the attention of the 
English constitutional lawyer will probably first be taken by Professor 
Gledhill’s article upon unconstitutional legislation. This is Quite short, but 
Comparative, The author reminds us that the problem arises only where a 
country has a written Constitution, as opposed to a system based upon a 
sovereign legislature. This takes for granted a satisfactory settlement of the 
old issue as to whether any entrenched provision could be made in England 
which the courts might hold to bind Parliament for the future. But within 
the limits of his purpose Professor Gledhill is on safe ground, and his account 
of the provisions in various countries whereby the courts may declare legisla- 
tion unconstitutional is very useful. Mr. Narayana Rao’s essay on parlia- 
mentary approval of treaties in India is of wide interest, for he adequately 
demonstrates the lack of real power now possessed by the executive in most 
countries to conclude treaties without resort to the suppoft of the legisla- 
ture. Although the Indian Constitution is not clear on this point, he argues 
forcefully that the position in India, like that in all Commonwealth countries, 
must provide in reality for the necessity of parllamentary approval before a 
treaty ean be c&nsidered to be in force, It is possible that Mr. Rao overstates 
his case as regards certain unitary Commonwealth countries (ea, the United 
FRENO and New Zealanti) in being too sweeping, but he may very well be 
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correct as far as India is concerned. Other essays give critical accounts of 
the Constitutions of Nepal, Burma and Indonesia, and there is a comparative 
study by Mr. Krishna Shetty of the structural peculiarities, Parliaments and 
fundamental rights in India, Burma and Ceyloa. 
From these two volumes the constitutional lawyer will derive much benefit 
and food for thought. 
D. C. Me Yarnprey. 


Tur JUDICIAL DEciston. By Ricaarp A. Wasserstrom. [Stan- 
ford: Stanford University Press; London: Oxford University 
Press. 1961. 197 pp. 80s. net. ] m 


Tue question, How do courts decide cases? has often been asked. Mr. 
Wasserstrom, however, is here concerned to ask the quite different question, 
How should courts decide cases? In the course of the answer which he 
tentatively gives us, he examines the “call” for a realistic or pragmatist 
jurisprudence which would substitute the judge’s intuition, personality and 
emotions for the “old” conceptualist, formal or mechanical decision of cases. 
In this highly critical examination of the critics of the use of logic, he 
examines three ideal “decision procedures” (each based on its own rule 
specifying what is to count as a good reason for deciding a case in a certain 
way), namely, the procedure of precedent, in which the relevant legal rule 
affords the necessary and sufficient condition for adjudication, the procedure 
of equity, where what is best for the parties affords that condition, and a 
“two-level procedure of adjudication,” in which there is an appeal to a legal 
rule, but that rule is not a sufficient condition for deciding the case unless 
the justice of the rule is also established. It is this last procedure which 
Mr. Wasserstrom commends to us, albeit with hesitation: his book’s sub-title, 
“Toward a Theory of Legal Justification” expresses, not literary modesty, 
but philosophical doubt. 

For the mere lawyer, the argument must be something of a disappointment, 
since it is, for him, an argument in a vacuum It is, as Mr. Wasserstrom 
finds it necessary to remind us from time to time, essentially a normetive 
study that he has undertaken. He makes it clear that he is not really 
concerned with empirical questions: in his examination of precedent, for 
example, it is outside the scope of his inquiry to discuss the question whether 
the English or American courts have ever adhered to the doctrine of prece- 
dent. But, fortunately for the lawyer, there are occasional leaks in the 
vacuum and empiricism keeps breaking in. This results in a series of 
illuminating comments on the working ‘of the common law and it is for these 
perhaps, that the lawyer will remember the book. They are, however, merely 
incidental to Mr. Wasserstrom’s main purpose, which is pursued in a sustained, 
continuous argument leading to the rejection of both precedent and equity, 
in favour of his two-level procedure of adjudication. 

The value of this conclusion for the lawyer is somewhat diminished by the 
restricted framework within which Mr. Wasserstrom’s argument is conducted. 
He makes three assumptions. One—that a legal system should perform a 
utilitarian function—should cause the lawyer no difficulty, especially as the 
validity of the author’s arguments does not depend upon it and could equally 
well depend on’ the assumption that Jaw rests on morality (see p. 170). A 
second assumption is that the argument relates only to judicial settlement 
of disputes; but we are nowhere told how a non-judicial settlement can be 
excluded (or why it should be) and the author tells us (p. 180) that many of 
his observations apply more aptly to legislatures than to courts operating 
under a codified system of law. A further assumption is that in the ‘kind of 
Regal systemehe has ghosen to discuss, legislation has been wholly excluded. 
By virtue of this last assumption some of his confusions afe for theflawyer 
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virtually meaningless. He concludes, for example, that precedent per se as a 
justification for decisions is an absurdity; but this conclusion rests on his 
exclusion of the possibility of parHamentary change of the law. So, too, his 
“one very easy answer” to Wigmore’s statement that stare decisis does not 
lead to certainty (namely, that no system has ever tried if, since precedents 
may be changed by Parliament) misses the point of Wigmore’s thesis. 
Similarly, the “mimor justifications” of the doctrine of precedent that “have 
been taken seriously by various authors” have been adopted by them on the 
assumption that jJudge-made law may be amended by statute, not on the 
assumption that etare decisis is the only, or the final, rule.for settling legal 
problems. ‘The author’s attack on precedent rests on the further proposition 
that “courts of law are obviously created to dispense justice”; but does not 
thig beg the question? 

Having demonstrated the defects of precedent and equity, Mr. Wasser- 
strom argues for a two-level procedure, in which a decision is justifiable only 
in terms of its being deducible from the best rule. But, after an illuminating 
comparison between extreme and restricted utilitarianism, on the one hand, 
and non-intuitive equity and his two-level procedure, on the other, Mr. 
Wasserstrom confesses that, in theory, a decision deducible from the best 
rule is indistinguishable from one based on a consideration of all the conse- 
quences (see pp. 189, 150, 160-161). Thus the clatms made for a two-level 
procedure of justification—that the decision is in accordance with a rule and 
the rule is the best rnle—depend upon the practical merit of such a procedure. 
This practical merit would appear to be in the fact that the acceptance of a 
rule as a working hypothesis would act as a brake on a judge and would 
at least require him to give a reason for departing from it. But (it might be 
asked) would not this inevitably depend on the individuality of the judge? 
‘Would Lord Denning with the brake on be more or less conservative than 
Viscount Simonds with the brake off? 

It is to be hoped that this account of Mr. Wasserstrom’s essay has not 
been hypercritical. It has emphasised the limits within which he has advanced 
his argument and it has shown some hesitation ín accepting his conclusion. 
But his attempt to find a philosophical justification for legal decisions breaks 
new ground and all lawyers are in his debt for this pioneer study. 


J. A. Courts. 


Tae Exammnation of Wrrnesses IN Court. Third edition. By 
F. J. Wrorrestxy. [London: Sweet & Maxwell, Ltd. 1961. 
viii and 158 pp. (with index). £1 net.] ° 


Tue late Lord Justice was Mr. Wrottesley when this book was first published 
over fifty years ago, and also at the time of the second edition in 1926. 
Though the book was reprinted once while he was on the bench, he does not 
appear to have revised it. However, an anonymous editor has now performed 
this office in part, and the book includes references to a few modern cases 
and various current Rules of the Supreme Court. Nevertheless, some of the 
language is archaic. “Be not regardless of the voice of the witness,” we are 
adjured (p. 92). But in the 1960s it would be more natural to say, “ Listen 
to the way the witness speaks.” Many examples are antique. Reference is 
made more than once to Mr. (or Sir James) Scarlett (ph. 85, 45-47, 180), 
described as one of the most successful advocates of modern times. He died 
as Lord Abinger in 1844. It is true that Sir Frank Lockwood is also men- 
toned (pp. 84, 81, 185), but he died before the end of the last century. It 
might have heen more apposite to give examples from the speeches or writings 
of Sir Patrick Hastings or Lord Birkett, though they are no longer living. 
The background js antiquated. “ Advocacy,” we are told, “has .. . vastly 
imypoved of Idte years,*and is still improving. Bullying and browbeating are 
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as rare now as they were common formerly. It is seldom indeed that 
unscrupulous assertions and daring misrepresentations of evidence are 
indulged” (p. 104). To what golden age does this panegyric relate? From 
a later passage it appears that it was soon after,“ the recent alteration in the 
law of evidence, hot only permitting but compelling the examination of the 
parties to a suit” (p. 128); which, though a daring misrepresentation of the 
effect of the statute, takes us back to 1851. If there wes a revolution in 
advocacy a century ago, there has been a further revolution since then. 
Naturally, the atmosphere of the book is remote. It is that of judge and 
jury, though nowadays less than 5 per cent. of criminal proceedings take 
place before a jury, and jurors have almost vanished from the civil courts. 

The truth is that this was an old book when Wrottesley first produced it 
in 1910. In the preface he explained that it was an adaptation of Mr. 
Hardwicke’s book, and that Mr. Hardwicke had borrowed largely from 
Mr. . Mr. Hardwicke’s book, according to the title page, was The drt 
of Winning Cases, though the same author also produced a History of 
Oratory and Orators, published in New York before the turn of the last 
century. It was in 1852 that Mr. (later Serjeant) Cox published the first 
and only volume of The Advocate, which is expressly cited (p. 91) and from 
which long extracts are taken (pp. 41-45, 47-57, 98-180). Reliance is also 
placed upon earlier sources; thus the book contains considerable quotations 
from Evans (pp. 17-80, 180-182), whose translation of Pothier on Obligations, 
with an appendix on evidence, was published in 1806. The American Brown, 
whose Golden Rules are reproduced here (pp. 88, 89, 91-98), seems to have 
been a contemporary of Cox (see Best on Evidence (1922) 584). The result 
is a great deal of that ponderous verbosity which characterised lawyers in 
past ages, together with considerable repetition and some inconsistency. 

However, the wisdom of our predecessors should not be despised. There 
is valuable grain among the chaff, and, to change the metaphor, an occasional 
nugget among the slag, such as Baron Alderson’s imperishable remark to 
counsel—“ you seem to think that the art of cross-examination is to examine 
crossly ” (p. 75). 

The book is divided into five chapters and an appendix of forms. The first 
chapter deals with such preliminary steps as the discovery of documents, 
interrogatories, advice on evidence and evidence on commission. It compriges 
the relevant rules and some helpful suggestions. The last chapter sets out 
some elementary rules on evidence. The learned author did not purport to 
compete with the textbooks, including that which he referred to as Archbold’s 
Criminal Pleadings, but suggested that his rules might be useful to jog the 
memory of the advocate (p. 142). However, the rules are too brief to do 
much more; indedi, the treatment of hegrsay and its exceptions can only be - 
described as inadequate, even ignoring the unfortunate remark that dying 
declarations are statements on oath (p. 144). The three intervening chapters 
deal with examination-in-chief, cross-examination and re-examination, and 
these form the kernel of the book. 

The patient reader will discover in these chapters much information as to 
how witnesses should be treated in different circumstances, though he must 
look elsewhere, as to Munkman’s The Technique of Advocacy (1951), for 
analytical rather than empirical discussion. But the young practitioner will 
not expect to emulate those brilliant cross-examinations which stud the 
memoirs of famous advocates; quite apart from years of experience, they 
usually had the ne@essary ammunition provided by rich lay clients and their 
solicitors, while he is more likely to find himself with a backsheet and not 
much else. Nevertheless, a perusal of this book will give him a useful 
preparation for forensic work. Yet once he is apprised of the purpose of the 
various forms of examination of witnesses, is aware of such rulés of practice 
as evhen he may or may not ask leading questions, appreciates when he should 
or should not object to ‘his opponent's questions, and®has absotbed such Ee 
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advice as the need to keep his temper and not to examine at random, it may 
be suspected that generalities will not greatly assist him. His approach to 
individual witnesses must depend largely on the particular case and his own 
common sense. Swimming and flying cannot be learned on the ground, and 
the competent examination of witnesses cannot be learned from books alone. 


G. D. Noxes. 
. . 


Tux Ricar ro Loer. A Woru View or Carrera PuNisument. By 
James Avery Joyce. [London: Victor Gollancz, Ltd. 1962. 
e 30s. net.] 


“Yur strongest case for the abolition of capital punishment,” wrote Arthur 
Koestler in his much publicised Reflections on Hanging six years ago, “is 
made out by the arguments and mentality of its defenders.” The chief 
impression left after reading The Right to Life by J. Avery Joyce is that the 
converse may also unfortunately be true. This is all the more regrettable since 
this well-meant book appears at a time when the shortcomings of the Homicide 
Act, 1957, after no more than five years’ experience, are generally recognised 
as serious, so that the whole issue is likely to occupy Parliament once again in 
the not-too-distant future. To all appearance the general atmosphere is no 
more propitious for the cause of lasting abolition now than it was when the 
Act was passed; so much in any case is certain: the Home Office Itself does 
not appear to have materially weakened in its conviction thet retention of 
capital punishment for at least certain categories of murderers is essential. 

Mr. Joyce has no difficulties in pointing out some of the absurdities in the 
working of the 1957 Act, but since he calls his chapter dealing with the present 
outlook in this country “ Britain facing both ways” he obviously realises that 
the next step may not necessarily lead any nearer to the ultimate goal of 
abolition. For the campaign to achieve this he sketches out “lines of attack” 
which, if they are intended to prove the constructive vigour of the movement, 
tend to shoot far beyond the mark. “The very effort to give a modern and 
civjlised answer to an ancient and barbaric custom has released the pent-up 
fury of those emotionally unsettled elements in our community who uncon- 
sciously identify themselves with the brute in society and call for him to be 
sacrificed in their place.” I for one doubt whether this kind of mud-slinging 
based on pseudo-psychology, which runs all through this book and puts the 
abolitionists, for all their good intentions, almost on a level with the least 
rational of their opponents, can do any good. 

The chapter on the British experifnce ends in a long peroration. of which 
I will let the last paragraph speak for itself, because it strikes me as a fair 
sample how not to put very proper and unexceptionable sentiments: “A great 
patriotic effort to raise the moral tone and social standards of one of the 
world’s leading nations cannot be parochial. Today, the frontiers are receding 
and every man’s right to life has meaning only in the One World context.” 
That to the author himself this is not an altogether empty phrase he proceeds 
to demonstrate in one of the most valuable chapters of this book, which 
examines from first-hand knowledge and in greater detail than is easily acces- 
sible, the discusstons in the United Nations which led to the adoption by the 
Economic and Social Council, in 1960, of the important lan to initiate a 
detailed “study of the question of capital punishment (and) of the laws and 
practices relating thereto, etc.,” which is expected to be available not later 
than 1968. This is not the only part of the book which lends a show of 
justification to the assertion on the blurb that this is an “exceptionally 
exhaustive study ... of the problems of capital and corporal punishment in 
a universal context.” There is indeed no lack of material in this book, drawn 
fronal quartets of the “lobe and a great number of sources. Much of it is 
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political, since the author propagates what he calls the “universalist 
approach,” which advocates complete abandonment of capital punishment even 
for offences against the state in time of war as well as peace. This may 
appear unrealistic at the present stage, but thig is not the reason why I feel 
that Mr. Joyce fs unlikely to gain many new supporters of abolition among 
the general readers to whom he addresses himself. 

The trouble with The Right to Life is rather that, in dts detegmination to 
put forward every conceivable argument, it protests too much. Its highly 
emotional, often sensationalist, tone, its constant over-statements and even 
muddle-headedness may lead those who most deeply agree with Albert Camus 
in feeling that the death penalty “degrades man” and who believe that there 
can be no decisive advance in penal methods all round until it has been 
abolished, to wish that they had been spared support such as this. However 
strong one’s abhorrence of the manner in which the Chessman affair (whith is 
used”here at immense length to start the whole argument) was handled by the 
American judiciary, one feels that to apply to it the epithet “Greek tragedy ” 
(p. 45) and to describe Chessman’s death as a “symbol of the peril which 
now threatens to reduce the human race to radio-active dust” (p. 19) is 
overstepping the mark to a degree where it becomes offensive. What exactly, 
one asks oneself, can be meant by the question “If Chessman could not escape, 
how can I?” which virtually opens the book? And this tempestuous, over- 
zealous note goes on being struck all through, whether the author calls the 
attitude of die-hard opponents to abolition “a threat to our collective sanity” 
(p. 126) or denies our right to condemn Communist state purges and political 
executions on the ground that our law still retains capital punishment for 
treason (p. 175). 

The debate for and against death penalty has been bedevilled all too long 
by hypocrisy and prejudice. The campaign for abolition cannot be won by 
adopting the methods of its opponents. Only a careful, unemotional sifting 
of the facts may lay the foundations for the far-sighted act of courage which 
is now required. 

H. A. HAMMELMANN. 


Ix Derence or Pustic OroerR: THe EMERGING Freip or SANCTION 
Law. By Ricuarp Arens and Haroun D. LasswELL. [New 
York City: Columbia University Press. 1961. 804 pp. $7.50.] 


Tax authors are convinced that the sanctions employed in the American 
judicial system gre inadequate for what they assume to be their function: 
maintaining the fundamental values aħd institutions of American society. , 
For them “sanctions” includes not only the treatment of criminals but the 
deprivations to which defendants are exposed in actions in contract, torts 
and administrative law. 

The book would of course be important if it made an exhaustive study 
of sanctions in action and recommended institutional and procedural changes. 
This it does not attempt: it is yet another work which is content to tell 
others what research they should undertake. It is an elaborate plea for law 
schools and lawyers and social scientists to interest themselves in this area 
of law. ‘The language currently used by many American legal scholars is 
very strange to the English: those familiar with the previous writings of, one 
of these authors {ill know what to expect, and this is why his impact in 
Britain in no way compares with his standing in the United States. It Is 
therefore difficult to estimate the persuasive effect of the book on the American 
reader at whom it is directed. To an outsider it seems unsuccessful. Dozens 
of new concepts are introduced with extended definitions: one*needs a glos- 
sary to comprehend the book. For example, we have the heading: “ Partici- 
pants (with perspectives). IDENTITIES” follawed bye this ae fas 
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(p. 172): “By the expression identity we have reference to the primary ego 
of any person or group, to the egos which are included with the primary ego 
to constitute a self, and to the egos that are perceived as other than self.” 
Again, we have to distinguish seven stages in making a decision: the intelli- 
gence, recommending, prescribing, invoking, applying,” appraisal and 
terminating functions. 

Nor is the evidence of existing defects in sanction law always convincing. 
The main weakness is in viewing problems from the standpoint of the private 
lawyer: we are all anxious to preserve civil liberties, but it does the cause no 
good to ignore the considerations of public interest which, however exag- 
geratedly and perhaps sometimes misguidedly, have motivated legislators, 
bureaucrats and judges in their decisions to restrict particular liberties. 

Ahe authors have discussed a topic which they rightly regard as important 
and neglected. But did not Bentham deal with it much more satisfactorily 
a hundred years ago? 

Harry Srezer. 


Princes oF Souta Arrican Law. Fifth edition. By GEORGE 
WILLE, Q.C., LL.D., Emeritus Professor of Law in the University 
of Cape Town. [Cape Town and Johannesburg: Juta & Co., 
Ltd. 1961. lxxiv and 579 pp. 85s. net. ] 


Tue fact that in the comparatively short space of twenty-five years this work 
has reached its fifth edition, and in a subject which from an English reviewer's 
point of view would not generally appeal to lawyers throughout the English- 
speaking world, is a sufficient tribute to the masterly presentation of the 
subject, in which Professor Wille is a well recognised authority. 

The author sometimes lapses into unjustified dogmatism in fields which 
are no longer a matter of conflicting opinions (see particlarly the first part of 
the work (pp. 1 to 61)); nevertheless outside these fields he is generally 
a safe guide to the principles of South African law. His style too is very 
clear, and he has, without abandoning the necessity of exact language, suc- 
ceeded in producing a work which is eminently suited for both the busy 
practitioner and the industrious college student. 

Professor Wille makes the statement on page 46 “The decisions of the 
Appellate Division come first in authority, except that as regards the admis- 
sibility of evidence the decisions of the House of Lords are binding,” and he 
, Cites Surmon v. Surmon, 1926 A.D, 47, as well as Cassiem y. Standard Bank, 

1980 A.D. at p. 868. This has been t8o broadly stated. Both these cases were 
on appeal from the Cape Provincial Division, and on a matter of evidence 
would be governed by the Cape Evidence Ordinance No. 72 of 1880. There 
was no wholesale incorporation of the English law of evidence by this 
Ordinance, and though there are some fourteen references in that Ordinance 
directing the Cape courts to follow the practice of “His Majesty’s Courts 
of Record at Westminster” in similar cases, all these references are to specific 
rules of law and practice. Surmon v. Surmon (supra) was a case which was 
based on the English case of Russell v. Russell [1924] A.C. 687 which held 
that neither husband nor wife could give evidence tending to bastardise a 
chiki born in wedlock, but the decision in Surmon v. Syfmon (supra) was 
expressly based on section 47 of the Ordinance in question, which rules out 
such evidence on the ground of public policy and from regard to public 
interest. Cassiem v. Standard Bank (supra) held that, on the ground of the 
applicability of English law, a defendant could not by parol evidence alter, 
vary ‘or contradict a written instrument, such ag a bill of exchange, but the 
terms of the Cape and English Bills of Exchange, Acts were practically 
oe and There waf sufficient authority for the ‘exclusion of such parol 
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evidence also in Roman law (of. Code IV.20.1, Contra soriptum testimonium 
non soriptum testimonium non fertur). It is submitted that the statement of 
the late Sir Thomas Lynedoch Graham, the distinguished Judge~President of 
the Eastern Districts Court (as it then was caled) in MacPherson v. Wadd, 
Wright and Grofott, 1985 E.D.L. 66 at p. 80, that the courts of South Africa 
are not bound by the English law of evidence unless otherwise provided by 
a South African statute, is good law. In Ley v. Ley’s @arecutars, 1951 (8) 
S.A. 186, the Appellate Division of the Supreme Court of South Africa refused 
to follow the decision of the House of Lords in Winans v. Att.-Gen. [1904] 
A.C. 287, and held, in conflict with that decision, that the onus of proving 
whether a domicile of choice has been acquired is no greater than in an 
ordinary civil case. 

. On page 297 Professor Wille makes the statement that “it is only in gery 
exceptional cases that writing is necessary to form a contract, the chief 
example being contracts of purchase and sale of land in the Transvaal, the 
Orange Free States and in Natal.” It was a misleading omission to leave out 
the fact that the Cape law was brought into line with the other three 
Provinces by Act No. 68 of 1957, s. 1, which is impliedly referred to in 
the footnote on page 388, and which was passed over four years before the 
fifth edition was published. Moreover, the chief contracts required by 
statute or otherwise to be in writing are correctly set out on pages 807 and 
808 but they form a substantial list of quite common transactions. 

A further legitimate criticism is that the learned author sometimes 
impliedly assumes in bis reader a knowledge which the former himself does 
not impart. An instance of this is given on page 144, where he says: “The 
‘court has no jurisdiction to order an inquiry into the mental condition of a 
Governor-General’s decision patient,” without defining such a patient. It is 
suggested that the addition of the words: “i.e, a patient who on arraignment 
or trial for a criminal offence is found to be mentally disordered or defective 
by a magistrate or by a specially empanelled jury,” would have been justified. 

This reviewer has elsewhere expressed the view, when considering the fourth 
edition of Professor Wille’s work, that the best short account in English of 
the very interesting subject of Unjust Enrichment will be found in this work, 
and this subject appears again in the work under review, naturally with 
slight alterations so as to include decisions of the courts given in the inter- 
vening period. This chapter (pp. 466 to 482 incl.) well merits the attention 
of students of comparative law. 

In view of the general excellence of the work, it might seem ungenerous 
to raise the criticism of the careless spelling of Latin maxims, but where the 
same mistakes have appeared in the third, fourth and fifth editions (they 
may also have appeared in the first and, second editions), perhaps one can be - 
pardoned for drawing attention to this blemish, particularly in a work styled ° 
“Principles of South African Law,” which principles are so largely based on 
Roman law. Obviously, Latin is becoming so out-moded in universities and 
other seats of learning, that one is tempted to suggest that the maxims should 
only be given in English translation and that the original Latin should be 
omitted in subsequent editions, of which there are bound to be many. But 
the objection does not stop here. The Dutch word “immissie” is wrongly 
spelt “inmisse” on page 192 and in the index appears as “immisse”! It is 
clear that the excuse of defective proof-reading will not avail here or in the 
case of the Latin maxims already referred to. 

Finally, one m&y hazard the criticism that the omission of the dates of 
authorities in the list appearing at the beginning of the work could hardly 
be justified by the extra cost of printing that this would entail. Where only 
one edition has so far appeared, its date should be given; where more than 
one edition has appeared, the last edition and its date shoul be set out. 
It,is hoped that the further editions will avoid the omissions in question. 


E ° * Gharer Doge. 
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INDUSTRIAL CONCILIATION AND ARBITRATION IN AUSTRALIA, By 
ORWELL DE R. Fornanper, Senior Research Fellow, University 
of Melbourne. [Australia: Law Book Co. of Australasia Pty 
Ltd. 1959. xx and 889 pp. 56s. net.] . 


Sær Law N AusTratua. By Epwazp I. Syxes, Reader in Law, 
Univetsity f Queensland. [Australia: Law Book Co. of 
Australasia Pty Ltd. 1960. xxiv and 280 pp. 68s. net.] 


Dr. pz R. Forxawnen has continued his life-long analysis and exposition of the 
Australian system of industrial relations. Here, he is mainly concerned to 
evaluate the Australian achievement, explaining the legal framework and 
commenting upon the effectiveness of compulsory arbitration, as it is practised 
in Australia, and the system of industrial conciliation in both its Austrlian 
context and in comparison with the régimes of voluntary collective bargaining 
in the U.S.A., U.K. and Sweden. 

The latter part of the book in which the Australian system is extolled as 
superior is not very convincing. The profile of industrial negotiation in the 
collective bargaining countries is over-simplified. Excessive rigidity and 
uniformity are suggested, on the one hand, while, on the other, an unreal 
freedom to do as one pleases is profected and decried. In British labour 
relations certainly, freedom is not a simple assertion of the “ we-do-what-we- 
Hke” kind. It is rather a constantly adjusting balance between an insistence 
on participating in decisions affecting the good life of oneself and one’s family 
and submission to a discipline regarded as acceptable in the current state of 
economic activity, public need and social conscience. In comparative work 
on labour relations and labour law, tolerance, sympathetic insight, a certain 
cosmopolitanism as well as first-hand knowledge and a realisation of the 
subtle but decisive influence of milieu are basic requirements, as the leading 
American practitioners in particular have so admirably shown. 

The Australian system works in Australia. Why this is so interests at 
least one outsider. Has it to do with the tiny size of the Australian labour 
force when compulsory arbitration was initiated, and thereafter the inertia 
of major institutions? Whatever the reason, or rather, reasons, the learned 
author places one further in his debt by his interesting, clear and informed 
explanation of how the Australian system has been working in most recent 
times. 

Dr, Sykes’ analysis igs on a very narrow sector of labour law, the law 
relating to strike action within the Australian framework of compulsory 
arbitration. To an outside lawyer, one of the most interesting social questions 
posed by Australian labour law is how far human nature ewill out under a 
truly compulsory arbitral system,” especially the notably independent, 
freedom-loving nature of the Australian. How far does strike law in 
Australia stifle, or make allowances for, what must be a very strong drive 
to management—labour autonomy? 

This kind of question is not answered in Dr. Sykes’ work, which fails to 
set the legal discussion against any kind of economic, sociological or statistical 
background. There is, however, a very interesting analysis of industrial 
pressures which, although, as the learned author says, it “would not be 
accepted by everyone,” 1s nonetheless of the utmost value in providing a 
practical focus for the subsequent analysis of the law. 

Dr. Sykes’ analysis falls basically into three main partg,’corresponding to 
the three types of legal sanctions, criminal, civil and administrative. The 
criminal sanctions involve the discussion of English as well as Australian 
statute and case law, including the 1875 Act, Lyons v. Wilkins and Ward, 
Lock & Oo. y. Operative Printers’ Assistants’ Sooiety, on which the learned 
authot makes a number of interesting observations. The civil sanctions give 
rise to a full-scale consideration along orthodox lines of the tort of cm- 
spiraty, inducidg breach*of contract and | “ intimidation.” On the other hand, 
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it is good to see Thomson v. Deakin treated not in high vacuum, as in 
English textbooks on tort, but in the context of the secondary boycott, even 
if Dr. Sykes’ dissection cannot be said to be exceptionally thorough. 

The administrative sanctions are purely Australian, composed of the 
controls that the arbitration tribunals are empowered to exercise by way, for 
example, of statutory injunction, deregistration of a union, cancellation or 
suspension of a prior award, or withdrawal of union rights ofe preferential 
treatment for their members in the labour market. Dr. Sykes’ sound and 
valuable addition to the literature of comparative labour law ends with a 
discussion of the legal liability of trade unions as such. 

C. GRUNFELD. 


WoðpraLL’s Law or LANDLORD AND Tenant. Twenty-sixth edition. 
By LioneL A. BLUNDELL, Q.C., LL.M. and V. G. WELLINGS, 
M.A., of Gray’s Inn, Barristers-at-Law. [London: Sweet & 
Maxwell, Ltd. 1960. 2 Vols. clxxxvii and 2069 and (index) 
57 pp. £12 12s. net.] 


Tue latest edition of Woodfall is produced in two volumes, volume one 
containing the text, and volume two containing statutes, rules, orders and 
also an appendix dealing with war damage to demised premises—a topic of 
diminishing importance. Although volume one contains three times as many 
pages as volume two, the use of thinner paper in the first volume hag enabled 
it to be kept to a manageable size, not much larger than volume two. The 
treatment has been rearranged so that the text now concludes with special- 
ised chapters on the Rent Acts (incorporating a consideration of the Rent 
Act, 1957), Agricultural Tenancies, Business Tenancies, and lastly Criminal 
Law and Offences affecting Landlord and Tenant. 

It is hardly necessary to observe that Woodfall is an essential book of 
reference for any lawyer dealing with problems of landlord and tenant; it is 
a highly satisfactory practitioner’s work, being clear, comprehensive, and, 
despite its bulk, concise in mode of exposition. The length of the book is due 
to the detail in which the law is covered, but each point is dealt with 
succinctly, with references to nearly seven thousand cases. It is clearly a 
heavy task to bring a book of this scope up to date, and the main work on 
this occasion has been to incorporate the provisions of the Landlord and 
Tenant Act, 1954, the Rent Act, 1967, the Housing Act, 1957, and the 
Agriculture Act, 1958. It is unfortunate that the Charities Act, 1960, was 
passed too late o be incorporated, but, the authors have been able to insert, 
a warning reference at those points where the Jaw has been affected. ° 

Very few printing errors were observed, and inaccuracies in the text are 
hard to find.. Those that were noticed were only on minor points—for 
instance, at the end of paragraph 128, the true position is that section 22 of 
the Administration of Estates Act, 1925, only applies where the tenant for 
life dies testate: where he dies intestate the trustees of the settlement are 
doubtless primarily entitled to take out a grant of letters of administration, 
but they will be administrators, not executors, and the relevant statutory 
provision is section 162 (1) of the Judicature Act, 1925, as amended by the 
Administration of Justice Act, 1928, s, 9. 

The treatment of the leasing powers of trustees for sale of land isenot, 
it is submitted, altogether satisfactory. As regards the last sentence of 
paragraph 189 it is submitted that, assuming the necessary conditions are 
complied with, a lease by trustees for sale would overreach! the equitable 
interests arising under the trust for sale, but that the betteg view is that 


Ë Strictly spefking, of-course, it is not a case of ov gat all, wince the 
beneficiaries throughout have an ingerest only ın the proceeds TTA sale, ~ 
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section 28 (1) of the Law of Property Act, 1925, does not incorporate the 
overreaching provisions of section 72 of the Settled Land Act, 1925. (Cf. Re 
Ryder & Steadman’s Contract [1927] 2 Ch. 62.) The alternative view should 
at least be mentioned. Further, as regards paragraph 140, it is submitted 
that, apart from express provisions, trustees for sale of lanfi have no power 
to grant leases apart from the Settled Land Act power incorporated by 
section 28 (J) of the Law of Property Act, 1925. To grant a lease outside 
the scope of these provisions would be a breach of trust on the part of the 
trustees for sale, and it is thought that the lessee would not, as suggested in 
the text, be able to rely on section 2 (1) (il) and (2) of the Law of Property 
Act, 1925, since the “conveyance” would not be “under the trust for sale 
or the powers conferred on the trustees for sale.” 

e last sentence of paragraph 1786 is misleading, in that it rather 
suggests that the exceptional rule as to the acquisition of a right to light 
under the Prescription Act, 1882, applies generally. It is submitted* that 
Long v. Gowlett ( [1928] 2 Ch. 177 and see (1962) 15 M.L.R. 264) should be 
referred to in connection with section 62 of the Law of Property Act, 1925, 
which is discussed most fully at pp. 229-281, and in regard to paragraph 874, 
“Memorandum in several documents,” Turner v. Hatton [1952] 1 All E.R. 
1286 and Timmins v. Moreland Street Property Company Lid. [1988] Ch. 110. 
The proposition in paragraph 1792 that a way of necessity ceases when the 
necessity ceases, supported by Holmes v. Goring (1824) 2 Bing. 76, is rather 
doubtful in view of the criticisms found in Proctor v. Hodgson (1855) 10 Ex. 
824 and Barkshire v. Grubb (1881) 18 Ch.D. 616. Penwarden v. Ching (1929) 
Moo. & M. 400, which is cited in paragraph 1798, apparently in connection 
with prescription under the Prescription Act, 1882, is in fact a decision on 
prescription under the doctrine of a lost modern grant. 

Such occasional points do not, of course, alter the fact that this is an 
extremely sound and satisfactory book. Complaint has been made in the past 
of a failure to refer to periodical literature, and, while no attempt has been 
made to make up the back-log, it is refreshing to find that there are 
references to some articles published since the previous edition. It is to be 
hoped that this indicates a change of policy in this respect by the editors. 
One can welcome this new edition without qualification, and the editors’ hope 
thaj it will be found to conform to the standards set in the past is more than 
fulfilled. 

Pare H. Perrrr. 


Tax Renr Acrs. By R. E. MEGARRY, Q.C., M.A., LL.D. Ninth 

. edition. Edited by AsnLEY BRAMALL, M.a. [London: Stevens 
& Sons, Ltd. 1961. lxxxviii and 870 and (index) 27 pp. £5 5s. 
net. | 


Neve: before since the war have we had to wait so long as six years for 
a new edition of Megarry’s Rent Acts, and the delay, regrettably at least 
from the lawyer’s point of view, is not due to the absence of new legislation 
or new decisions on the subject. The major piece of legislation since the 
previous edition is, of course, the Rent Act, 1957, on which Mr. Megarry 
comments in the Preface “A decontrolling statute is nothing new, though the 
Acteof 1928 is of an almost childlike simplicity compared ‘with the Act of 
19857.” The Act of 1957 has, indeed, necessitated the introduction of two 
entirely new chapters, namely, Chapter 9 on “ Restrictions upon Rent under 
the Act of 1987,” and Chapter 12 on “Consequences of Decontrol under the 
Act of 1987,” apart from many minor alterations throughout the book. These 
two ntw chapters add over a hundred new pages, but it has fortunately 
proved possible to shorten considerably the chapter dealing with restrictions 
upon rent beforé the Act®of 1957, and as g result the actual text is only some 
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thirty pages longer than in the previous edition, though the incorporation of 
the new legislation in the appendices adds a further fifty. 

It will have been observed that Mr. Megarry has for the second time 
undergone “the honour or shame” of being edited in his lifetime. While it 
may be fashiondble to suggest that the new material lacks the touch of the 
master, the present reviewer prefers to stress the excellence of the treatment 
of the Act of 1957 in Chapters 9 and 12, and the careful gnd thogough way in 
which new material has been incorporated throughout the book. There can 
be no doubt that the present edition will retain the unrivalled position 
occupied by previous editions as the leading textbook on the Rent Acts. It 
remaing an invaluable and indispensable aid for all those who have to deal 
with this now even more complicated branch of the law, and any regret they 
may feel that it did not appear earlier to assist them in contending with the 
difficulties of the Act of 1957 will be mitigated by-the reflection that it*now 
emb8dies nearly four years’ experience of the working of the Act. 


Parmer H. Perrrr. 


Practica, Pomnts on Leases. By W, A. LEACH, P.R.ILC.S. [Lon- 
don: Sweet & Maxwell, Ltd. 1961. xiv and 807 pp. (with 
index). £2 10s. net.] 


Tus little practice book by a chartered surveyor, who js also a member of 
the editorial board of the popular Journal of Planning and Property Lam, 
would not discredit the pen of a practising lawyer. Designed “to put on 
record views on a number of provisions to be found in leases” and, incidentally, 
to provide a number of useful precedents, the book will be as useful to the 
solicitor as it is, no doubt, to the estate surveyor. Indeed, if the surveyors 
concern themselves with all the intricate points here discussed (the table of 
cases contains over £00 entries), it seems to be time the practising lawyers 
looked to their laurels! 

The book is divided into the three natural parts of a lease, “ parcels, term 
and rent,” and lessee’s and leasor’s covenants. The approach throughout is 
that of the lessor’s adviser; how tight a stranglehold can one reasonably "put 
on the prospective lessee? This attitude is particularly noticeable when the 
author is discussing “user” covenants [why must “ user” be employed instead 
of the simpler “use” ?] and where he elaborates on the various articles that 
are customarily sold in the course of particular trades. The prospective lessee 
negotiating with,a lessor advised by Mr. Leach should certainly take profes- 
sional advice of a high standard—supported by Mr.. Leach’s book—as the draft, 
lease will almost certainly be a formidable document.. Estate landlords of, 
6g. blocks of flats, obviously need to “watch points,” bùt it is to be hoped 
that we shall not see the day when such leases approximate to standard forms 
virtually denying the prospective lessee any freedom to vary the detailed 
terms and conditions. 

The present book is at its best, as might be expected, in its advice on 
“surveyor’s matters,” such as boundaries and plans, the meaning of structural 
repairs (see p. 152) and the provision of landlord’s services such as central 
heating (see p. 295). As was also to be expected, there are ample references 
to planning law*and practice, as there are to general statutes, such as the 
Housing Act, 1057, and the Factories Acts, which may affect relations between 
landlord and tenant. ' 

Your present reviewer did not find Mr, Leach’s style as attractive as his 
subject-matter; at times his language is so involved as to become difficult or 
almost impossible to comprehend (see, for example, the last sentence commenc- 
img on page Sand pare. 16 on page 185). Perhaps it should have been pointed 
out on the dustcover or title page that the book has frothing af all to say about 
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agricultural leases, although it is reasonable enough that the author should 
limit himself in this respect. The book is somewhat expensive, but this is, 
presumably, not the author’s fault; what is to his credit is that it is up to date, 
although no reference has been included to the healthy warning given by 
Horwitz v. Rowson [1960] 2 All E.R. 881, that planning terms used in a 
lease may be constraed in a planning sense. 

° e J. F. Gansen. 


Taks on AMERICAN Law. Edited by Harnorp J. Berman. [New 
York: Vintage Books. 1961. x and 285 pp. $1.26.] 


Iw 1960, Professor Berman of the Harvard Law School, at the request of the 
United States Information Agency, arranged a series of talks on American 
law broadcast in English to countries in Europe, Asia and Africa bf the 
Voice of America. These seventeen talks, by members of the Harvard 
Faculty have now been published in this paper-back. ` 

The book affords a most interesting and instructive introduction to the 
American legal system and should be compulsory reading for any British 
lawyer or law student visiting the States for professional or educational 
reasons. Needless to say it is only an introduction and a selective one; it 
does not attempt to cover all branches of law and practice nor, in talks lasting 
less than thirty minutes each, could the speakers hope to do more than 
convey a general impression of the nature and most characteristic features of 
the topics selected for discussion. Nevertheless it covers a broad field, ranging 
from legal history and the functions of judge and jury to labour law, business 
enterprise and property law. And the learned contributors have succeeded 
to an astonishing extent in conveying the underlying spirit and principles of 
thelr chosen subjects and in expounding them in a way intelligible to the 
uninstructed listener or reader. 

AN the talks will be of interest to the English lawyer; many of them 
should appeal equally to the layman, and no one should miss the beautifully 
argued discussion of the pros and cons of the Adversary System by Professor 
Lon Fuller. If, here and elsewhere, there is, as Professor Berman confesses 
in his Foreword, evidence of “a certain defensiveness which inevitably creeps 
into any attempt to portray one’s native institutions to people of other 
countries,” this, as he also points out, has some virtue since an alien system 
needs to be explained sympathetically if it is to be made intelligible. But the 
portrayal, though sympathetic, is never sycophantic; the warts are shown as 
well as the beauty spots. 

It would be interesting if the B.B.C. were to arrange a comparable series 

¿of broadcasts on English law. The Lew in Action series is quite different in 
scope; it deals with particular cases, the American series with general topics. 
There is room for both approaches, but the Law in Action talks would not 
make a popular Penguin comparable to this book. An attempt to emulate the 
Americans would surely be worth while—though we should be hard put to it 
to attain the same high standard as that achieved by our Harvard colleagues. 


L C. B. G. 


Tue GENERAL Princieies or Enciisa Law. Second edition. By 
oW. F. FRANK, LL.B., B.COM., M.sc.(Eicon.), DR.JUR. [London: 
George G. Harrap & Co. 1961. 180 pp. 10s. 6d. net.] 


Tars is the second edition of a book designed for students of Banking, 
Secretarial, Local Government and similar examinations, and the efficient 
standard of the first edition is maintained. It should continue to be popular 
as a clear statement of the elementary principles of English law, although, to 
doubt for examifatfon reasons, there is no, section on criminal law. 
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The law changes too quickly for writers of general textbooks, and it would 
therefore be unfair to mention parts of the book which have been affected 
by new legislation; most editions of this nature are generally outstrippeđ 
by new changes. However, changes enacted well before publication should 
have been mentiðned, 8.9g., the Charities Act, 1960 (p. 102), the Housing Act, 
1957 (p. 120). It is no longer possible for weekly tenancies of dwelling-houses 
to be determined by less than one month’s notice (as gmpliedgat p. 119). 
Students, recently and keenly aware of the hierarchy of courts and the 
difference between ratio decidendi and obiter dictum, may be misled as to 
the importance ef the High Trees doctrine by the bald statement that it is 
an obiter dictum of Denning J. (p. 76). 

It is too easy to find inaccuractes in a compressed book. It is far more 
important that the compressed book should be interesting, useful and a sqund 
guidg for students who are required to know a little about the law. This it 
certainly is. 

Gerardo DWORKIN. 


THE [INDUSTRIAL CONCILIATION Acr (Act No. 28 of 1956) as amended 
by Act No. 41 of 1959. By Aran pe Kocx. Being the 1959 
Supplement to Inpusreiat Laws or Sourm Arrica. [South 
Africa, Cape Town and Johannesburg: Juta & Co., Ltd. 
London agents: Sweet & Maxwell, Ltd. 1959. 210 and 
(index) 28 pp. 56s. net.] 


HANDBOOK on THE Grover Arras Acr (Act No. 77 of 1957). By 
F. P. ROUSSEAU, Q.C., B.A., LL.B., Advocate of the Supreme 
Court, Law Adviser to the Group Areas Board. [South Africa, 
Cape Town and Johannesburg: Juta & Co., Ltd. London 
agents: Sweet & Maxwell, Ltd. 1961. xi and 118 and (index) 
10 pp. 45s. net.] 


HANDBOOK ON THE CRØONAL Procepurns Act (Act No. 56 of 1955) 
AND THE CRIMINAL Provisions OF THE MAGISTRATES’ COURT 
Act (Act No. 82 of 1944). Second edition. By W. E. COOPIR, 
B.A., LL.B., Advocate of the Supreme Court of South Africa 
and B. R, Bamrozp, 3.4.(Oxon.), Advocate of the Supreme 
Court of South Africa, assisted by R. M. MARAIS, B.A., LL.B. sù 
Advocate of the Supreme Court of South Africa. [South 
Africa, Cape Town and Johannesburg: Juta & Co., Ltd. 
London agents: Sweet & Maxwell, Ltd. 1959. 248 and (index) 
61 pp. 458. 6d. net.] 


Eacu of these three handbooks has points of interest. De Kock reprints the 
Industrial Conciliation Act with the amendments introduced in 1959, which 
were of considerable importance in the field of “safeguard against inter-racial 
competition” (s. 77), commonly known as “job reservation,” one of the most 
pernicious aspects, of racial discrimination. Rousseau contains a defenee of 
the philosophy underlying the Group Areas legislation, of which the Minister 
responsible, Dr. Donges, rightly says in his foreword that “the legislation 
when first introduced was without precedent.” There is room for a more 
comprehensive work on this statutory maze. Cooper and Bamford is the 
second edition of a successful handbook which contains a particularly good 
hfdex. . 

. “AS M. Honor. 
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Natrve Law in Sovra Arrica. Second edition. By S. M. 
SEYMOUR, B.A., LL.B. (University of S.A.) Attorney of the 
Supreme Court. [South Africa, Cape Town and Johannes- 
burg: Juta & Co., Ptd. London agents: Swaet & Maxwell, 
Lid. 1959. xix and 276 and (index) 29 pp. 85s. 6d. net.] 


Maasporres Insgrrutes or Sours Arzican Law. Vol. IL: Tue 
Law or Tames. By the late Sir A. F. S. MAASDORP, 
B.4.(London). Eighth edition by C. G. HALL, Q-C., LL.D. 
(Stellenbosch) Judge-President of the South* West Africa 
Division. [South Africa, Cape Town and Johannesburg: Juta 
& Co., Ltd. London agents: Sweet & Maxwell, Ltd. 1960. 

* xiv and 217 and (index) 18 pp. 72s. net.] 


Sxyatovr is the second edition of a most useful work on South African, more 
especially but not exclusively Transkeian, native law. The author is to be 
congratulated on keeping the second edition hardly longer than the first and 
on his welcome attention to the points made by reviewers of the first edition. 
The eighth edition of Maasdorp’s VoL II, of which the first appeared in 1908, 
is in less happy shape. Although the number of chapters has been reduced 
from thirty-eight to twenty-two and the material on mortgages cut down by 
two-thirds, the chapters are still too short by modern standards and, what is 
more serious, the recent case law has not been adequately incorporated in the 
new edition. Less than seventy decisions are cited for the period 1989 to 1959 
and some important ones are overlooked; for instance Pettersen v. Sorvaag, 
1955 (8) S.A, 624 in relation to the law of fixtures should have been cited on 
pp. 2-8. The time has come either for a thorough revision of Maasdorp’s 
Institutes or for a completely new book. 
A. M. Hoxork. 


BILATERAL STUDIES IN PRIVATE INTERNATIONAL Law. 


No. 1 AMERICAN-SWISS PRIVATE INTERNATIONAL Law. Second 
» edition. By ArtmoR Nusssauom. [New York: Oceana Publi- 
cations. 1958. 91 pp. $8.50.] 


No. 2 AMERICAN-FRENCH Private INTERNATIONAL Law. Second 
edition. By Grorgzs R. Detaume. [New York: Oceana 
Publications. 1961. 220 pp. $7.50.] 


e 
e No. 9 AMERICAN-BRAZILIAN PRIVATE INTERNATIONAL Law. By Pauw 
GRIFFITH GARLAND, [New York: Oceana Publications. 1959. 
124 pp. $5.] 


Tux first and second of these Bilateral Studies in their original form were 
fully and sympathetically reviewed by E. J. Cohn in (1954) 17 M.L.R. 595 and 
(1955) 18 M.L.R. 95. They have now become available in second editions. It 
is a particular pleasure to note the fact that Professor Nussbaum, the 
eminent founder and editor of this series, now aged eighty-five, has been able 
to bring his pioneer study up to date. The thorough overhauling of Dr. 
Delaume’s volume became unavoidable, when in December” 1960 the highly 
significant Treaty of Friendship, Commerce and Shipping of November 23, 
1959, between the United States of America and France entered into force. 
It is, indeed, possible that this supersedes earlier learning to a greater extent 
than readers,of the present work would suspect. Thus Art. XIV (5) 
provides that “companies constituted under the applicable laws and regula- 
tions within the territories of either High Contracting Party shall be deemtd 
companies therdbf ‘and sall have their Jyridical status recognised within the 
» 
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territories of the other High Contracting Party.” This provision is mentioned 
on pp. 47 and 188, but its effects are so far-reaching that it would not have 
been out of place to lay greater emphasis upon them. However this may be, 
Dr, Delaume, as his previous publications haye shown, ia a master in the 
comparative asp@cts of the conflict of Jaws and the present volume proves 
once more his skill in selecting, presenting and discussing the relevant 

material, è 
Mr., Garland’s contribution is not really “bilateral” in character. It is a 
statement in the English language of Brazilian law and judicial practice on 
the conflict of lgws. This, in itself, is a valuable achievement which will be 
welcomed by many practitioners. Many of them will in the past have been 
puzzled, for instance, by the Brazilian attitude towards foreign divorces. 
Mr. Garland’s treatment (pp. 85-40) clarifies the subject in an exemplary 
manner. ‘ ® 
R F. A. Many. 


CORRESPONDENCE ° 


Tue Eprom ° 
The Modern Law Review. 


Dear Sir, . 

My object in writing this letter is to draw to your attention that the High 
Court of Australia in Saffron v. Société Minière Cafrika ( (1958-59) 100 
C.L,R, 281) did not hold that an irrevocable confirmed credit was an absolute 
payment as contended by Mr. E. P. Ellinger in his case note appearing in 
24 M.L.R. 580. Al that the High Court held was that if the issue had been 
whether the letter of credit was intended as the primary source of payment, 
the answer would have been that it was. I would quote below the relevant 
passage (100 C.L.R. at p. 244): 


“Had the issue been, however, whether the letter of credit was 
intended as the primary source of payment, the answer would have been 
that it was. In that event, the further question would have arisen 
whether the circumstances in which that primary source of payment 
failed excused the defendant from payment altogether. It would seem 
that the only possible ground upon which the seller could have been 
defeated in his claim for the price would have been that the seller was 
solely responsible for the failure of the primary source of payment” 


In the case in question it was not necessary to determine the issue as the 
buyer received the goods and could not be in a position to resist a claim for 
payment of the price. I have not come across any passage in the whole of 
the judgment to the effect that letter of credit was an absolute payment: 
primary source of payment is not the same as absolute payment. The 
ordinary meaning of primary is “of the first importance, chief.” To appre- 
ciate the point of view one must be aware of the mechanics of a credit. The 
general rule as to payment is that unless otherwise agreed delivery of the 
goods and payment of the price are concurrent conditions. Where a confirmed 
credit is bargained for and is to be opened by the buyer, the credit must be 
opened not later than the very first date when the seller may lawfully ship 
the goods because the seller is entitled, before he ships the goods, to be 
assured that on shipment he will get paid. Since the seller may be called 
upon to ship the goods at any time after the shipment peridti has commenced 
he must be prepared to ship at once and is entitled to the assurance of pay- 
ment, When a confirmed irrevocable credit is opened in favour of the seller 
he must utilise it by complying with its requirements. If he is prevented 
from using it through no fault of his, then he has a remedy against the 
buyer. If he cannot utilise it through his own fault, he cannot have recourse 
against the buyer: he cannot have the best of both worlds. 

The view of the High Court that a confirmed, irrevocable letter of credit 
is a primary source of payment and that the only possible ground upon which 
the seller could be defeated in his claim for the price would be that the seller 
was solely responsible for the failure of the primary soprce of payment 
accérds with the views of the learned editors of the 21st edition of Chitty on 
Contracts, Vol. II,1 which I quote below: 


“As to the question whether, if once a credit has been opened, the 
exporter thereby loses his right to recover payment from the importer 
and must*look only to the appropriate banker, authorities in the U.S.A. 


1 Now the 22n@ edition €1961) at § 401. ; 
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and New Zealand indicate that if the banker defaults under the credit a 
remedy lies against the importer and if this viewpoint is to prevail the 
exporter is not to be presumed to accept a letter of credit in absolute 
payment. The nature of the transaction ,implies that the importer is 
almost but conditionally liable and unless there is the clearest language 
to the contrary the exporter must seek to utilise the credit facilities in 
the first instance.” è b 


Despite the cautionary words of Dixon C.J. the suggested answer to the 
problem so eminently fitted to the three types of credit that in any future 
discussion of th8 problem they will have to be treated as of the greatest 
persuasive force. 

Yours faithfully, 


P. Nanasmonam, wf 


The Central Bank of India, Ltd, 
Foreign Bills Department, 


Fort, 
Bombay 1. 
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THE CHANGING ROLE OF d 


THE UNITED STATES SUPREME COURT 


INTRODUCTION 


“ Werner by force of circumstance or by deliberate design,” 
Woodrow Wilson observed in 1908, “ we have married legislation 
with adjudication and look for statesmanship in our courts.’ 1 
The norm-setting function of the United States Supreme Court has 
long been recognised. It has made that court the centre of contro- 
versy since the day in 1808 when Chief Justice John Marshall 
asserted, in the seminal Marbury v. Madison,? its power to declare 
acts of Congress invalid as contrary to the Constitution. Indeed it 
is now conceded that the justices cannot escape the creative—t.e., 
policy-making—aspect of their work, even though a predictable 
response from many of those ‘* whose ox is gored ” by a particular 
decision will be the cry of ‘* judicial legislation ’*—and even though 
some thoughtful observers find it difficult to reconcile with demo- 
cratic theory. The result is a body of decisional law which over 
the decades has served to adapt and update the Constitution of 
1787 to what Holmes once called ‘‘ the felt necessities’ of 
successive generations. i 

+ Because (to quote Wilson again) the Constitution “‘is not a 
mere lawyers’ document ” but is ‘* the vehicle of a nation’s life,” * 
the abstractions which are its most important provisions were left 
ta gather content from experience and from future decision. The 
Supreme Court thus sits as a sort of continuing constitutional con- 
vention when it puts case-by-case content into those abstract 
admonitions and prescriptions. In substantial measure it has 
thereby been responsible for the enduring viability of a document 


1 Wilaon, Constitutional Government in the United States (1908), p. 168 
(pagination from Columbia paperback edition 1961). 

2 1 Cranch 187 (1803). 

3 For example, the late Judge Learned Hand. See Hand, The Bul of Rights 
(1958). For « discussion of the point of view, see Shapiro, ‘* Judicial Modesty, 
Political Reality, and Preferred Position '’ (1962) 47 Cornell LQ. 175. 

4 Wilson, op. cit, at, p. 167. - 
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drafted in far different times for a far different type of nation. 
Judicial review has another main function—that of checking the 
political branches of government (both federal and state) when 
these transgress individual rights and liberties. In other words, 
the court since 1808 has acted so as to legitimise governmental 
action and to limit certain of its specific actions.” : 

During the past quarter-century the Americar? Govefnment has 
undergone fundamental changes, so that it is not inaccurate to say 
that a “* constitutional revolution ” has taken place. Stripped to 
its essentials, this has involved the assumption by government of 
duties to protect the economic and social well-being of the populace. 
In constitutional terms, the consequence has been a basic rediredtion 
of the evolution of the federal system and an aggrandisement of 
power in the executive-administrative branch of the national 
government. The rise of the ‘‘ Positive State’? has meant the 
dominance of the central government (increasingly policies tend to 
be centrally established and financed, often with decentralised 
administration) and a trend toward executive hegemony (involving 
a breakdown of the doctrine of separation of powers). For the 
Supreme Court equally important effects have been manifest. The 
court, during the past score of years, has been searching for a new 
role. My purpose in this brief paper is to adumbrate what seem to 
be the contours of this new judicial posture. The main point I want 
to convey is that the court has been changing from an “‘ aristocratic 
censor ” to “ keeper of the nation’s conscience,” from, that is to 
say, a “f negative ” check on governmental action to an “‘ afirma- 
tive ” instrument of governance. This is being accomplished in 
two ways: by progressive interpretation of constitutional terms and 
by the interpretation of statutes. . 

The spate of decisions in the late 1980s and early 1940s—for the 
most part in cases involving the Congressional commerce and taxing 
and spending powers—were the high-water mark of the Supreme 
Court functioning so as to legitimise the exercise of governmental 
power. Sincesthat time, it has become apparent that its main task 
vis-à-vis Congress is to interpret What has been done rather than to 
evaluate its constitutional validity. That this, too, involves 
“ policy-making ” by the court has also become evident; as will 
be discussed below, there are ramifications both for the fedenal 
system and for national bureaucracy. Modern “ statesmanship ” 
in the courts is also present in such situations as the position of 
ethnic minorities in the constitutional order, in the administration 
of criminal justice, and in the “ political thicket ’’ of voting. All 
of these are iJustrated by recent decisions which exemplify the 
continuing development of the American Constitution. 


5 Bee Black, The People and the Oourt (1960). 
6 The Concept of the “‘ Positive State '’ is outlined in two Tecentepapers. Miller, 
e | Lhe Public Interest Undefined ” (1961) 10 J.P.L. 184; Miller, “ An ‘Affirms- 
tave Thrust to DuesProcess of Law? ’' (1962) 80 George Waghington L.R. 399. 
e Ká ` 
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THE Court AND THE Burraucracy 


Prior to 1987 the Supreme Court found in the two due process 
clauses and the commerce clause warrant for the furtherance of 
economic laissez-faire. But in 1987 that was swepteaside, and by 
1942 the court had abdicated its position as censor of the economic 
policies of dhe nation. Reverting to principles first enunciated by 
Chief Justice Marshall more than a century before, the high bench 
placed the judicial imprimatur upon the series of programmes which 
made up President Franklin D. Roosevelt’s “ New Deal.” The 
Employment Act of 1946, through which the national government 
assgmed express responsibility for the operation of the American 
version of the welfare state, marks the end of the constitutional 
revolution and the formal beginning of the new era of “ positive ” 
government.® 

With the court’s acquiescence in new modes of governmental 
power came judicial deference to the ‘ expert.” Operating through 
delegations of authority which in effect ceded to them all but the 
appropriation function, new administrative agencies and augmented 
federal departments collectively made up what public administra- 
tion students have since labelled “ the administrative state.” ° 
The agencies and departments fit awkwardly into the tripartite 
division of power established by the Constitution; in many respects, 
they combine functions of all three branches in one operating 
organisation—they execute the statute, they exercise rule-making 
(legislative) powers, and they often conduct adjudicatory proceed- 
ings. Almost by definition, the personnel were thought to be 
endowed with ewpertise. The Supreme Court approved that 
arrangement: the “‘ administrative law ’’ cases decided between 
1987 and the early 1950s by and large upheld the all-but- 
autonomous position of the administrator.*° Often the reluctance 
to disturb the determinations made by administrators was based 
upon an admitted lack of competence and judicial expertness in the 
important matters of social and economic regulation.“ 
; The judicial attitude of deference to the administrator still 
prevails, but there are signs of change. In the last decade the 
court has, in a number of decisions, employed the tactic of statutory 
interpretation so as to enforce higher standards upon the bureau- 
cracy. In some respects the Steel Seizure case in 1962 ° marks a 


T ane history is summarised in MoCloskey, The United States Supreme Court 


8 Dean Rostow has analysed this development in his Planning for Freedom: The 
Public Law of American Capitalism (1059), for a discussien of which see 
Ffiedmann, ‘“' Planning for Freedom '’ (1961) 24 M.L.R. 208. 

9 e.g., Waldo, The Administrative State (1948); Morstein Marx, The Adminis- 
tratsve State (1967). 

10 The cages are exhaustively discussed in Davia, Administratios Law Treatise 
(1958). 

11 6.9.,0600 Federal Power Commission v, H Natural Gas Co., 820 U.S. 691 
(1944); Railroad Commission v. Rowan & Nichols Oil Oo., 810 U.B. 678 (1940). 
12 Youngstown Sheet and Qube Co. v. Sawyer, 848 U.S. 579 (1962). 
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turning point, even though that case was in fact aimed at action by 
the President and even though it was decided on constitutional 
grounds. The holding of the court, so far as it can be determined 
from the several opinions rendered, was that President Truman’s 
seizure of the nation’s steel mills, done without statutory authority, 
could not be based upon a theory of ‘inherent ” presidential 
power. Even more to the point, however, are a clutch df decisions, 
beginning in 1954 with Phillips Petroleum Company v. Wisconsin," 
in which juditial power has been exerted in a manner which, from 
the standpoint of the outside observer, seems calculated to make 
the administrdtor adhere to higher standards of performance. 
Phi¥ips dealt with the activities of the Federal Power Commission 
and whether it should exercise jurisdiction over certain segments of 
the natural gas industry arguably not in “ interstate commerce ” 
and thus a matter for state, not federal, concern; the Supreme 
Court reversed a Commission holding that it did not have jurisdic- 
tion, thereby setting a political chain reaction into motion that has 
not yet dissipated,* and incidentally making a decision having 
important ramifications on American federalism. 

The other cases were concerned with direct governmental action 
upon individuals. In Kent v. Dulles, the court in 1957 found that 
the State Department’s passport procedures were not based upon 
statutory authority, while in 1959 in Greene v. McElroy * it decided 
that the Department of Defence had no statutory warrant for 
certain loyalty-security procedures used to screen employees of 
military contractors. In both cases the court based its decision on 
statutory interpretation but took the opportunity to write opinions 
which clearly pointed out misgivings felt by some of the justices 
about the procedures and their constitutional validity. To that duo 
may be added another pair: in Cole v. Young 1° and Peters v. 
Hobby 7 the court found faults based on lack of statutory authority 
for loyalty-sgcurity procedures for employees of the national 
government. The conclusion is that the Supreme Court is reassess, 
ing its position vis-à-vis the public administration and that it is 


13 847 U.5. 672 (1964). See also Fedsral Power Commuston v. Transcontinenjal 
Gas Pipe Line Corp., 865 U.S. 1 (1961), Some of the history ıs recounted in 
& report on the regulatory agencies rendered to President-elect Kennedy by 
James M. Landis Comer dean of the Harvard Law School) in December 1960; 
the report is printed in Subcommittee on Administrative Practice and Procedure 
of the Senate Committee on the Judiciary, 86th Congress, 2d Session, Report 
on Regulatory Agencies to the President-Hlest (1960). 

14 Bee for discusajons the Landis Report, supra note 18, and Sullivan, ‘' Federal 
Power Commission Jurisdiction Over Commungled Sales of Natural Gas: A 
Problem in Judicial and Administrative Legislation '’ (1962) 80 George 
Washington L.R. 688. 

15 857 U.S. 116 (1958); Greene v. MoElroy, 860 U.S. 474 (1959), 

16 851 U.S. 586 (1956). ° . 

47 849 U.B. 881 (1955). See also Service V. Dulles, 854 U.B. 8863 (1987); Vitarelli 
v. Seaton, 859 U.S. 685 (1959); Harmon v. Brucker, 856 W.S. 579 (1958). 
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interested in better (i.e., fairer) administrative procedures.** It 
does this through the statutory interpretation technique and thus 
must face the possibility that Congress will step in and rule otherwise. 

This development cold easily be exaggerated» it is more a 
tendency than an actual fact at the present time. The vast bulk 
of adminigtrativg decisions are never appealed to the courts, and 
of those that are only a tiny handful ever result in the administra- 
tive determination being overturned. Judicial review of the public 
administration has importance, but should not be over-emphasised. 
True enough for the older parts of the public administration, when 
one, turns to the newer agencies, such as the National Aeronautics 
and Space Administration and others concerned with the ‘Snew 
technology,” and to those agencies concerned with military and 
foreign affairs matters, he finds few formal checks upon the exercise 
of administrative discretion. Kent v. Dulles and Greene v. McElroy 
fade into insignificance when weighed against the flow of decisions 
made administratively in those vastly important areas. A similar 
conclusion must be reached when the President himself is the 
operator, as the steel-price controversy of 1962 attests. At that 
time, in a demonstration of presidential power which made 
Truman’s efforts in 1952 seem fumbling and inept by comparison, 
President Kennedy marshalled the forces of the executive- 
administrative branch and enforced governmental will upon the 
wage negotiations in the steel industry.*? All of this permits the 
conclusion mentioned above to be refined: if the court is reassessing 
its position with respect to the public administration, it still has a 
long, long way to travel. What Dean Roscoe Pound many years 
ago called ‘f executive hegemony ’’ seems to have become a 
preminent feature of American government. 


Tue COURT AND FEDERALISM 
If, as we have suggested above, a new role for the Supreme Court 


.in its relationships among the branches of the natiortal government 
*is in the process of ‘* becoming,” the same conclusion seems even 


more valid with respect to activities of the state governments. The 
emphasis, again, is upon the protection of the integrity of the 
if'dividual which finds expression in the dual rubrics of civil rights 
and personal liberties. 

One of the consequences of the constitutional revolution of the 
1980s is a fundamental alteration in American federalism. What 
started out as a system of ‘f dual ” federalism, with, the states the 


18 But cf. Cateterta Workers v. McElroy, 866 U.S. 956 (1961), in which the court 
rendered a decision (6-4) apparently contrary to the tenor of the cases cited in 
notes 15, 16 and 17, supra. 

19 An account,of the presidential action in the steel-price controversy may be 
found in the New York Times, April 28, 1962, p. 1. Bee also Reich, *) Another 
Such Victory: The President's a War Against Bteql,"’ The New Republt, 
April 80, 19629 p’ 8. o 
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more important member of the duo, has become “ co-operative ” 
federalism at best.?? More and more, the fiscal strengths of the 
national government are a strong magnet leading toward the 
centralisation ef power. Just as power within that government has 
tended to flow toward the executive branch, so too has the federal 
system exhibited centripetal propensities. The reqult is fhat, while 
state governments still exercise as much or more power than they 


' did historically, it is mainly in the traditional areas of governmental 


competence—fhose subsumed under the general concept of the 
“ police powers.’ In the newer areas of official power, the policies 
tend to be centrally established—but often administered locally, 
thus making the states administrative districts for centrally 
enunciated policies. And even in the traditional areas, national 
policies often dominate. Thus much new highway construction, 
long a purely local matter, is under a Congressionally established 
programme; and in the present-day argument over aid for school 
construction—again a matter of local concern—the controversy is 
not so much over whether the national treasury should pay the costs 
but over the question of whether such aid should go to privately- 
endowed schools as well as those publicly supported. Furthermore 
—~and more pertinent to the present paper—the Supreme Court has 
for the past two or three decades increasingly “ nationalised *’ such 
matters of public concern as the position of the Negro in society, the 
administration of the criminal law, the church-state relationship, 
and the rights of urban voters as against their rural counterparts. 
Each of these categories has had recent important development. 

The much discussed court decisions in race relations require little 
present addition. Starting in 1988 and reaching a climax in 1954, 
the judiciary has for a quarter-century been engaged in redefining 
the position of the Negro in the American social structure.™ A 
brief opinion in 1962 illustrates the culmination of this important 
illustration of norm-setting: in Bailey v. Patterson ** the court, 
while striking down a city ordinance requiring racial separation on 
transportation’ made this sweeping statement: ** We have settled. 
beyond question that no state may require racial segregation of* 
interstate or intrastate transportation facilities.... The question is 
no longer open; it is foreclosed as a litigable issue.”’ 

The important question at the present is the extent to which 
the court will be willing to extend that principle. Will it be applied 
in situations heretofore outside the sweep of constitutional prescrip- 
tion because the activities are “ private ” rather than “ public ” ? 
The Fourteenth Amendment speaks in express terms: “ No state 
shall deny any person... equal protection of the laws... .”? *The 
court is now knocking on the door of ostensibly private activity; 


20 Bee Corwin, '* The Passing of Dual Federalism '’ (1950) 86 Virginia L.R. 1. 
21 See Greenberg, Race Relations and American Law (195a) of und, * Storm 
e Over the American Supreme Court " (1958) 21 M.L.R. 

22 369 U.S. 81 (1962)* : ~ è 
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the “‘ sit-in ” cases provide the setting, these being those wel- 
publicised instances in which Negroes entered restaurants privately 
owned and operated, and “‘ sat-in ° when refused service. No 
direct ruling has yet been made that a restaurant, is sufficiently 
** public,” when privately owned and without any tie to the state 
government, so that it would be made amenable to the Fourteenth 
Amendmert.*® But in Burton v. Wilmington Parking Authority,* 
the court in 1961 found state action in a privately-owned and 
operated restaurant which had leased space front the Parking 
Authority, a statutory agency of the state of Delaware. The lease 
and occupancy of space in a publicly owned building was found to 
be enough. The “ sit-in”? cases may create more law; ang an 
announcement in August 1962 by the National Association for the 
Advancement of Colored People that a campaign would be waged 
in the courts to eliminate racial discrimination in the labour unions 
makes it likely that the court will eventually have the opportunity 
in a somewhat different context to expand the ambit of the state- 
action concept.?® 

The race cases have large significance for American federalism, 
just as did the series of rulings in the 1980s and 1940s on the 
commerce and fiscal powers of Congress. By acting when the states 
would not and Congress, because of political peculiarities, could 
not, the Supreme Court effected a constitutional breakthrough. 
The net result is a new status for the Negro, an as yet evolving 
position, and one which clearly illustrates the affirmative power of 
the court. Race relations, as a consequence, have now been 
“© nationalised ’? and are no longer considered fit for the diversity 
of treatment permitted by a true federal system. 

The administration of the criminal law by the states, historically 
wholly immune from federal constitutional oversight, have for three 
decades been subjected to a steady progression of segments being 
made a part of the “ due process of law ” that is protected by the 
Fourteenth Amendment. A cause célébre of the early 1980s, the 
Scottsboro case, provides the point of departure; several Negroes 
were convicted of rape in Alabama in a trial in which they had no 
representation of counsel. In Powell v. Alabama,” the Supreme 
Court found that this denied them due process of law contrary to 
the Fourteenth Amendment; in so doing, the court ‘‘ incorporated ” 
that portion of the Sixth Amendment relating to a constitutional 


#8 Some of the growing literature on the ‘' state action ” concept and its evolution 
may h be found in Van Alstyne & Karst, ‘‘ State Action ’’ (1961) 14 Stanford 
24 865, U.S. 715 (1961). 
25 See the account in the New York Times, August 6, 1962. d have argued that 
certain activities of such ‘‘ private "’ organisations as trade unions and business 
corporations should, in some circumstances, be subjected to the constitutional 
limitation of due process of law. See Miller, “ The Constitutional Law of the 
‘ Security State’’’ (1958) 10 Stanford L.R. 620. Others disagree; see 
Wellington,® ‘‘ The Constitution, the Labor Union, and ‘ Governmental 
Action '"’ (1961) 70 Yale L.J. 846. 


26 987 U.S. 45 (1983). - 
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Tight to counsel in criminal cases into the Fourteenth Amendment’s 
due process clause. Powell thus marks the first instance in which 
the principle of Barron v. Baltimore *” was limited in a criminal-law 
matter; in Barron it was decided in 1888 fhat the first eight amend- 
ments—the Bill of Rights—were applicable only to the national 
government. (Earlier, in 1925, the court had held portions of the 
First Amendment applicable to the states.?*) ° ° 

Since Powell further incorporation has taken place, a process 
that has not yet reached its terminus. In 1962 the court, without 
fanfare and with little attention, held that the prohibition against 
the cruel and unusual punishments found in the Eighth Amendment 
was violated—via the due process clause of the Fourteenth Amênd- 
ment—by a California statute making narcotics addiction a crime.?? 
Much more noteworthy and controversial is Mapp v. Ohio,®° decided 
in 1961, in which it was held that evidence seized during an 
€ unreasonable search ’”’ of a defendant’s premises could not be 
introduced into a criminal trial in a state court because to do so 
would contravene the Fourteenth Amendment—which was now held 
to “< incorporate ” the Fourth Amendment’s prescription of un- 
reasonable searches and seizures. Other similar “‘ incorporations ” 
illustrate the point of judicial enunciation of nation-wide norms of 
behaviour in criminal law matters, even though it is true that an 
attempt in 1947 to take all of the Bill of Rights into the Fourteenth 
Amendment failed by a 54 margin. 

Another instance of judicial articulation of the “ nation’s 
conscience °’ may ultimately turn out to have been a misreading 
of the social tea-leaves. This is the decision in Engel v. Vitale,” 
in which the court in June 1962 held that a non-denominational 
prayer composed by the state of New York for daily recitation in 
public schools was invalid under the “ no establishment of religion ” 
clause of the First Amendment (as incorporated into the Fourteenth 
Amendment).** The furore which erupted may, as Mr. Justice 
Clark asserted at a convention of the American Bar Association in 
a rare instance of comment from a member of the court, have been 
attributable to misrepresentation By the Press of what was actually. 


27 Barron v. Mayor and City Council of Baltimore, T Peters 243 (1883). 

28 In a series of cases beginning mith Gitlow v. New York, 268 U.B. 652 (1925), 
the court has brought the Hirst Amendment under the Fourteenth and thas 
made the First Amendment's limitations applicable to the states. The Gttlow 
case concerned freedom of speech ; the others are Near v. Minnesota, 283 U.B. 
697 (1981) (freedom of the Press); De Jonge v. Oregon, 200 U.S. 358 (1987) 
(freedom of assembly); Cantwell v. Connectiout, 810 U.B. 296 (1940) (freedom 
of religion); Everson v. Board of Education, 380 U.8. 1 (1947) (separation of 
church and stgte). 

29 Robinson v. Calgfornia, 370 U.S. 660 (1962). 

30 867 U.S. 643 (1961). See Allen, ‘‘ Federaliam and the Fourth Amendment: A 
Requiem for Wolf ’’ (1961) The Supreme Court Review 1. 

81 Adamson v. California, 882 U.S 46 (1947). 

33 370 U.B. 421 (1962). 

38 The prayer reads as follows: ‘‘ Almighty God, we acknowledgesour de Secs 


e upon*Thes, and we beg Thy blessings upon us, our parents, our teachers and 
our country." - S3 
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decided. Even so, the decision hit a sensitive nerve and the court 
was quickly accused of taking God from the schools, of furthering 
atheism, of tearing down the religious institutions of the nation. 
The reaction seems, on reflection, to be far too extreme. 

The case has its wryly amusing aspects, including the example of 
some Norjhern politicians and commentators who since 1954 have 
been pointing out to the South that the Supreme Court’s pronounce- 
ments in the School Segregation cases are ‘‘ the law of the land ” 
and thus to be obeyed; some of these worthies are now finding that 
school prayer requirements in their own jurisdictions have not been 
affected by the Engel decision. This would be even more amusing 
were it not for the fact that Southern politicians also have leaped 
upon the decision to berate the court all over again, the South being 
not only the stronghold of racial segregation but also a part of what 
Mencken called the ‘‘ Bible Belt.” ** In both the race cases and 
the prayer case—and, for that matter, in the criminal law cases 
mentioned above—the Supreme Court has stated an ideal, but has 
met deep-felt opposition. In these three instances, that is to say, 
the court’s activity as keeper of the nation’s conscience erects 
standards which have not yet been attained. 

There is a lesson here for students of the court: the power of 
the court is strictly limited. Even in its carefully selected choice 
of cases to decide, the court might well overreach itself at times and 
find its decisions either ignored or altered by the political branches 
of government. Sometimes such alteration is in form of an amend- 
ment and sometimes a statute suffices. Sometimes, too, the judicial 
pronouncement falls on deaf ears. The lesson is that the court 
cannot cut too wide a swath for itself; it cannot, to use some cur- 
reutly fashionable terminology, be too “ activist.’? Members of 
the court today have widely different views of the proper role of 
the court, the division being between the “* Frankfurter wing ” 
which believes in “‘ judicial restraint ° and the “ Black wing ” 
which are considered to be “ judicial activists.” The distinction is 

.one that cannot withstand too,rigorous an analysts, but it does 

*emphasise a split in thinking about the modern task of the Supreme 
Court.** (Since the text was written, Justice Frankfurter has retired 
from the court. His replacement is former Secretary of Labour, 
Arthur Goldberg. Where Justice Goldberg and the other recent 
appointee, Justice White, will fall in the ‘“ activist-restraint ’”’ 
classification cannot be forecast at this time.) 

This split was most apparent in Baker v. Carr,** the 1962 case 
in which the court, over impassioned dissents by Justices Harlan 

$ . 


84 One Southern Congressman was quoted as saying: ‘‘ They put the Negroes 
in the schools, now they have taken God out.” Bee Pollak, RWW.B.R., Some 
Reflections *' (1962) 71 Yale L.J. 1451, 1455-1458 for a brief discussion of the 


reaction. 

25 Bee’ Mendelson, Justices Black and Frankfurter: Conflict in the Court (1961), 
reviewed in Miller, Book Review (1961) 80 George Waghington® L.R. 162. 

86 869 U.S. 186 ORA. e 
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and Frankfurter, found a justiciable constitutional question in the 
failure of the state legislature of Tennessee to reapportion the 
electoral districts for that legislature. Plaintiffs were citizens of 
Memphis, the, largest city in the state, who found themselves 
seriously weakened in the exercise of political power. This 
situation, typical of many states, is the result of the urbgnisation of 
American society with a concomitant depopulation of rural areas. 
An imbalance has always been present but in recent years has 
become grotefquely lopsided. The closeness, if not identity, of 
interest between residents of small towns and the farmers that was 
true of nineteefith-century America has been transformed intp a 
statys of conflict that at times approaches political guerrilla warfare. 
H. L. Mencken sourly observed several decades ago that the vote 
of “f one malarious peasant ’’ outweighed that of twelve residents 
of Baltimore. In Georgia, to cite but one example, a vote in one 
rural county counted as much in the state legislature as did that of 
500 residents of Atlanta. And so it goes throughout the nation. 
These legislatures, dominated by rural representatives, would not 
act; Congress could not act. The judiciary was the only way in 
which the impasse could be broken. 

Before 1962 the Supreme Court resolutely refused to enter what 
Justice Frankfurter called a ‘ political thicket.” Escaping into 
the amorphous category of non-justiciable “ political questions,” 37 
the court previously remanded frustrated urban voters to the very 
political processes about which they were complaining. But in 
Baker the court cut that Gordian knot and in effect if not in express 
language imposed an affirmative burden upon state legislatures to 
modernise their ranks. The court merely held the door ajar; it did 
not go on to set out criteria by which given apportionments might 
be evaluated. These have been left to future determination and, 
possibly but not explicitly, with the hope that state legislatures 
would get the point and act without much further judicial prodding. 
To almost everyone’s surprise, the court seems to have sensed that 


the climate was fit for their propouncement. Immediately after. 
Baker was announced in March 1962 a spate of cases in lower courts, ° 


as well as some rather frenzied legislative action, have indicated a 
general acceptance of the ruling. The grumblings have been few. 
While the final resolution is yet uncertain, there seems to be little 
doubt that major changes will be made in state politics. Here, 
then, the keeper of the nation’s conscience has triggered a response 
that will eventually help to correct a constitutional anomaly.®* 
The impact upon the federal system of these and other develop- 
ments has been considerable; in all probability, the evolution *will 


2T A lengthy discussion of the doctrine of ‘* political questiona.”’ may be found in 
the several opinions rendered in Baker v. Carr. EN 

88 Volume 27 of Law and Contemporary Problems, to be published in 1962, will 
contain a symposium on ‘* The Electoral Process ''; several articles will discuss 

‘e Baker V. Larr, including Dixon, ‘' Legislative Reapportiomment and the 


Federal Constitutioff.” ‘ e 
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continue and the effective power of the American political system 
will ever increasingly reside in the national government. But in 
this fundamental change, it should be noted, the Supreme Court is 
more the instrument than the cause. It has provided constitutional 
legitimacy for the exercise of enhanced power by government and 
has been cutting away at some of the more egregious failures of 
state governments. The causes are much more fundamental; they 
include the unifying forces of modern technology, a nation-wide 
economic system superimposed upon a decentralised, political struc- 
ture, and the impact of total immersion into world affairs that has 


come about in recent years.*® . 
Ld 


Tae COURT AND AN EMERGENT PROBLEM 


Whatever might be the role of the Supreme Court so far as domestic 
affairs are concerned—and no one doubts that it has a part to play, 
the differences of opinion being mainly as to the extent of judicial 
power—in the area of external affairs the court will likely have very 
little to say. Historically, the chief problems of American constitu- 
tionalism have been domestic in origin, and it is only since the 
Second World War that external affairs have become the more 
urgent. If the Constitution has proved to be sufficiently flexible to 
enable the resolution of the domestic problems of government and 
to permit the continued existence of the original charter, it may be 
because it was designed with those matters principally in mind. A 
crucial question now coming to the fore is whether the process of 
progressive constitutional adaptation, which has characterised those 
internal matters, will continue when the most important problems of 
governance ate external in origin. The Chairman of the Senate 
Foreign Relations Committee, J. William Fulbright, put it in 1961: 
“ The question we face is whether our basic constitutional 
machinery, admirably suited to the needs of a remote agrarian 
republic in the eighteenth century, is adequate for the formulation 
and conduct of foreign policy of a twentieth-century nation, pre- 
eminent in political and military power and burdened with all the 
enormous responsibilities that accompany such power.’’ 4 Senator 
Fulbright went on to indicate his belief that changes were required 


%2 There is a school of thought which attributes great power in the United States 
Supreme Court and which appears to believe that members of the court have 
been engaged in a tacit conspiracy to alter the Constitution. Thus the 
immediate past president of the American Bar Association (a up repre- 
senting about 100,000 American lawyers), Mr. John O. Satterfield of Yazoo 
City, Mississippi, recently asserted that ‘‘ fundamental changes are being made 
jn our form of government by judicial decisions.™ See thé President's Page 

962) 48 American Bar Assoctation Journal 595. Is s8ems incredible that 
such views could be held by the head of the chief group of lawyers in the 
United States. Few, if any, thoughtful observers would agree with Mr. 
Satterfield. 

40 Fulbright, ,‘‘ American Foreign Policy in the 20th Century Under an 18th- 
Century Constitution ’' (1061) 47 Cornell L.Q. 1. See Dahl, Congress and 
Foreign Polioy (1950). ° bd 
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—in the direction of more power in the President: c? The enhance- 
ment of Presidential power is . . . a disagreeable and dangerous 
prospect. It is seen to be a compelling necessity, however, when 
set against the alternative of immobility, which can only lead to 
consequences ihmeasurably more disagreeable and dangerous.” *# 
That the urgent constitutional problems of the era derive from 
external affairs and from the position of the nation inean inter- 
dependent world community is fast becoming obvious. In the space 
of this paper, one can do no more than raise the question. How- 
ever, one facet may be underscored: it seems clear even now that 
the Supreme Court will have a far less important part to play in 
the ultimate resolution of that burgeoning problem than it did when 
the problems were almost entirely domestic. The control of 
American foreign relations resides in the political branches of the 
national government. As Senator Fulbright notes, the power is 
shared between the President and Congress. The court, save in 
rare instances, has been as chary of intruding into the conduct of 
foreign relations as it has in the conduct of military affairs during 
time of war. Thus, taken generally, only when some individual can 
demonstrate a direct and serious injury to himself personally has 
the judiciary entered the scene. Some recent examples illustrate 
the point: in Reid v. Covert ** and succeeding decisions, the court 
invalidated that part of the Code of Military Justice which made 
civilians accompanying the American armed services abroad 
amenable to trial by courts-martial for crimes committed abroad. 
On the other hand, nothing constitutionally improper was found in 
a situation which permitted the trial of a soldier for homicide by a 
Japanese court.4? The other areas of contention involve the power 
of Congress to deprive persons of their citizenship, a few recent 
decisions indicating judicial perturbation at the extremes of such’ a 
practice,“ and the power of the State Department in passport 
insurance.** The lesson to be derived from the few cases thus far 
litigated is that the Supreme Court enters this particular ‘‘ politi- 
cal thicket ” only with the greatest reluctance. Whatever occurs in 


the future between the United States and the other nations in the ; 


world community will have very little judicial serutiny.** 


41 Fulbright, op. ot. at pp. 12-18, 

42 Tn addition to Reid v. Covert, 854 U.B. 1 (1957), see Kinsella v. United States, 
ex rel. Singleton, 861 U.S. 284 (1960); Grisham v. Hagan, 861 U.B. 278 (1980), 
and McElroy v. United States, ex rel. Guaghardo, 861 U.B, 281 (1960). 

43 Wilson v. Girard, 864 U.S, 524 (1967). 

44 See Peres v. Brownell, 856 U.S. 44 (1958); Trop v. Dulles, 856 U.S. 86 (1058); 
Mendoxa-Martines v. Maokey, 356 U.S. 268 (1958); Nishikawa v. Dulles, 856 


U.S. 129 (1958). See also Comment, " Deportation and Exclusion: A Con- 
tinuing Dialoge, Between Congress and the Oourts '’ (1962) 71 Yale L.J. 760. 
40 e.g., Kent v. , 857 U.S. 116 (1958). See Worthy v. Herter, 270 F. (2d) 


905 (D.C.Cir. 1959), certiorari denied, 861 U.S. 918 (1060). 

46 There is a considerable body of constitutional law on the matter of treaties and 
other international agreements. Doubtless there will be some litigation con- 
cerning them; for example, the opinion in Reid v. Covert, aupra note 42, 
contains an important discussion of the treaty-making power under thé Con- 
stitution. Even so,,ghe point is that just aa most of the public administration 
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CONCLUSION 


Early in the American constitutional history, Chief Justice John 
Marshall made the following statement in the course of an impor- 
tant opinion: ‘* We (the Supreme Court) must never forget it is 
a constitution we are expounding ... a constitution intended to 
endure for ages to come, and, consequently, to be adapted to the 
various crises of*human affairs.” 47 Save for one period, succeeding 
justices of the high bench have not forgotten Marshall’s admonition. 
(That period, of course, runs from about 1900 to 1987, the heyday 
of nay-saying by the Supreme Court.) The court has over the years 
rendered decisions which, by legitimising new forms of official 
activity, have served the function of updating and adapting the 
Constitution to the ‘f various crises ” faced by the American people. 
The result is the continuing viability of an eighteenth-century 
document in the mid-twentieth century. 

Since 1987, when the constitutional door to the American 
version of the welfare state was thrown open, the court has been 
engaged in searching for a new role. The suggestion here is that it 
is finding this in an attempt to enforce higher standards of fairness 
and ‘‘ due process ’? upon the political branches of government in 
the myriad instances in which individual rights and liberties are 
directly affected. This tends to create an “ affirmative ” 
jurisprudence. 

Finally, fast-moving events in the world community are forcing 
the American people and their government to face the problem of 
adapting the Constitution to the exigencies of planetary inter- 
dependence. Further changes in the Constitution—in fact, if not 
in form—are easily to be foreseen. What those changes might be 
cannot be forecast with precision at this time, but it is possible to 
maintain that the Supreme Court will have little to do with them.*® 


ÅRTHUR SELWYN MILLER.* 


is beyond judicial oversight, so too is the conduct of American foreign rela- 
tions. Cf. Henkin, ‘‘ The Treaty Makers and the Law Makers: The Law of 
the Land and Foreign Relations "’ (4959) 107 University of Pennsylvania L.R. 
908. 

47 McCulloch v. Maryland, 4 Wheaton 316 (1819). 

48 Any discussion of the modern role of the United States Supreme Court should 
make reference to a controversy among American law professors over the 

e method employed by justices in reaching decisions and writing opinions. Time 
and space here permit making reference to some, but not all, of the pertinent 
literature: Wechsler, ‘‘ Toward Neutral Prinmples of Constitutional Law '"’ 
(1959) 78 Harvard L.R, 1: Henkin, ‘‘ Some Reflections on Current Constitu- 
tional Controversy '’ (1961) 109 University of Pennsylvama L.R. 637; Miller 
end Howell, ‘‘ The Myth of Neutrality in Constitutional Adjudication '’ (1960) 
27 University of Chicago L.R. 661; Mueller and Schwartz, ¿' The Principle of 
Neutral Principles '’ (1960) 7 U.C.L.A.L.R. 571; Pollgk, ‘‘ Constitutional 
Adjudication: Relative or Absolute Neutrality "' (1962) 11 J.P.L. 48; Bickel, 
“The Passive Virtues” (1961) 75 Harvard L.R. 40; Rostow, ‘‘ American 
Legal Realism and the Sense of the Profession '’ (1962) 84 Rocky Mountain 
L.R. 193; Miller, ®© A Note on the Criticism of Supreme Court Decisions "’ 
(1961) 10 eP.L. 189. 

* Professor of Law, ‘The Law School and the Graduate School of Public Lay, 
George Washjngton University. = x 

° 


LAW, QPINION, AND THE IMMIGRANT 


Tars country has in modern times been essentially ope of gmigration 
and millions of persons born here have over the last century been 
dispersed throughout the world.* In comparison with the vastness 
of this movement the number of migrants from overseas who have 
settled here is trifling. Probably under a million have done so since 
the mid-nineteenth century; and they mainly before the Fiyst 
World War and since the Second. But the agitation caused to our 
society by their arrival has been wholly disproportionate to their 
quantity. The introspection of the past fifteen years? and the 
convulsion (if this is not too strong a term) of the last five have 
been matched in their painful intensity only by those occurring 
around the turn of this century over the entry of 160,000 Eastern 
European Jews. That period saw the introduction of the first 
modern legislation * impeding the entry of aliens through provisions 
which have grown more restrictive with the years. 


I 

The propriety or morality of the principle of regulating the admis- 
sion of aliens has since this time gone almost unchallenged though 
particular instances of its exercise have occasionally caused contro- 
versy. It seems to be generally believed that any community must 
in its own interest reserve to itself the right to determine which 
persons, foreign to it, it will admit into its corporate life. Its 
discretion will be exercised in such a manner as it is hoped will be 
consonant with the well-being, social and economic, of its members. 
The relevant principle of international law reflects this universal 
sentiment.® 

The controversy over the Commonwealth Immigrants Act, 1962, 
has arisen over what has been seen to be a somewhat complex ethical « 
problem. It may, on the one hand, be maintained that the conno- 
tation attributed to the term “ alien ” by British constitutional law 
is unreal and of little relevance to the problems connected with the 
admission of strangers into a community. This phenomenon is 
marked by “ the crossing point of two contradictory lines of 


tion to British North America 

8 The significant’ date being 1948—the year of publication of K. D. Litéle's 
Negroes in Britain. 

8 Bee L. P., Gartner, The Jewish Immigrant in England, 1870-1914 (1980). 

4 The Aliens Act, 1905 (6 Edw. 7, c. 18). See H. 8. Q. Henriques, The Law of 
Aliens and Naturalisation (1808); N. W. Sibley and A. Elias, ane Aliens Act 
ond the Right of Asylum (1908). 

5 offs ppenheim, International Len, 8th ed. (1958); Vol. L § 814;°C. C. 

yde, ae fondlelaw (1945), Vol. I, § 59. 
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behaviour, best mirrored in the etymology of the Latin hospes and 
hostis. These types of behaviour are indicated, on the one hand, 
by the self-consciousness of an exclusive group which involves dis- 
trust, fear and hatred of strangers and, on the other, by the feeling 
of mankind, conscious or subconcious, which calls for the honour- 
ing and protection of visitors or those without help or kindred.” ° 
It is clearthat the writer of this passage had in mind a definition of 
the term ‘** alien ° which bears little relation to its precise, legal 
meaning—certainly to its meaning under the British Nationality 
Act, 1948.7 Rather he referred to persons who were alien or out- 
landish in their customs, dress, appearance or speech. But the 
cofcept of British nationality (or Commonwealth citizenship)—and 
non-alienage in its legal sense—has become largely meaningléss in 
that it attaches to persons of almost every race and colour who may 
have been only little affected by their association with the British 
suzerainty which originally brought them their status. Conse- 
quently, its possession has failed to mitigate the otherwise “ alien ” 
character of Commonwealth migrants so that they may readily be 
accepted as fellow-members of a single society. In this respect they 
may remain as alien to the community in these islands as any alien 
properly so-called. In particular, the coloured immigrant may be 
seen as the “ archetypal stranger ” 8 in the mythology of xeno- 
phobia, who because of his “* high visibility ” has little opportunity 
to conceal himself in his new surroundings while examining them, 
and their implications for him. 

On the other hand it could be said that the standards of another 
age, institutionalised in the principle of international conduct 
referred to above, have no place under to-day’s conditions; and 
that no community is entitled to act in this matter unilaterally, 
without regard to the needs of other societies. Without necessarily 
going to this length it may be disputed that Commonwealth immi- 
grants, against whose unrestricted entry powers were sought under 
the Bill, are indeed “ alien ” in character. In fact the main body 
of argument against the Bill seems to have adopted a qualified form 
of the first of these two positidns—that, admitting the apparent 
** strangeness ’? of the immigrants, it was yet asserted that a 
particular duty was owed by this country to them. 
¢ It would be blankly ingenuous to imply that this has been the 
only or the main issue since it was first intimated, a year ago, that 
the Government would seek to introduce a Commonwealth Immi- 
grants Bill. Two collateral problems have unavoidably been 
entangled with it. 

‘First, the intention to introduce the measure ha’ been uneasily 
diagnosed as a symptom of national re-alignment—having regard to 


o Carl Brinkmann in Encyclopaedia of the Social Sciences, p. 683. See also 
Edward Manson, “The Admission of Alians." S hee of the Sonety of 
oe eee Legtslation 114. 1 & 12 Geo. 6, ¢..66, 6. 82 

8 M. P. Bantog, White i and Coloured (1969), p. 73. i © 
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the achievement of independence on the part of the former colonial 
territories, the transformation of the Commonwealth and the circum- 
stances of South Africa’s departure from it, and the negotiations in 
Brussels connected with the United Kingdom’s contemplated 
membership of the European Economic Community. 

But overshadowing even this have been the problems surround- 
ing the acceptance of racial and coloured minotities Within the 
community.® 

d jei 

From the time,of the Normans this country has received small 
groups of immigrants from the Continent.*° They have on ‘the 
wholt been highly-skilled refugees who have proved relatively easy 
to assimilate—though their advent may temporarily have caused 
some little local difficulties. Their passage was undoubtedly 
smoothed by a benevolent authority bent on an increase in Royal 
revenue and, usually, annoying the French. It was with regard to 
the treatment of these and our acceptance of innumerable refugees 
during the nineteenth century that our traditional reputation for 
hospitality towards the religiously or politically non-conformist was 
achieved. 

It was not until the end of the nineteenth century that the entry 
of aliens first, in modern times, became a sizeable problem. Through- 
out the eighteenth and nineteenth centuries a steady trickle of Jews, 
mainly from Germany and the Netherlands, had been coming to this 
country. Here was somewhat better treatment than in the other 
European states of refuge, despite occasional outbreaks of mob 
violence.** The numbers increased steadily after the 1860s, and the 
main place of origin moved further east. Then, in 1881-82, 
‘ millions of Jews pent up in the towns and villages of the Pale’of 
Settlement contracted emigration fever.” * The vast bulk of these 
Poles and Russians went to America; but a “‘ perceptible eddy ” 
came to England. In the course of the next twenty years there 
cascaded an ayalanche of pamphlets, articles and books directed 
against the alien immigrant. His afrival in the East End of London è 
coincided with a ‘‘ hot stirring of social thought ” ** and successive 
illuminations of the conditions of London’s poor. The influx of so 


® “The time has come to admit that there is a colour problem in our midst. I 
would be wrong to exaggerate it. It would be disastrous to appear to give 
way in the face of violence. But to ignore the existence of the problem 
altogether is to invite disaster " (The Times, September 4, 1958). 

10 W. Cunningham, Alien Immigrants to England (1807); J. A. G. Griffith in 
Coloured Immigrants in Britain (1960), p. 159. 

11 But see the sargomic analysis of this tradition performed for the Houss of 
Commons in 1905 by then Prime Minister Mr. A. J. Balfour—149 H.O. Deb. 
155-159: ‘‘the only immemorial right of asylum given by this country waa 
to allow aliens in with whom the country agreed.” 

13 O. Roth, A History of the Jews in England (1949), p, 11 et seq.; M. D, 
George, London Lije in the Hightsenth Century (1925), Chap. TO. 

18 Gartner, op. ter p: 41, , 

4°R. C. K. Ensor, England 1870-1914 (1988), p. 111. : ae 
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many aliens, it was said, significantly affected the balance in the 
struggle against the problems of housing and unemployment. A 
Royal Commission was appointed in 1902 to investigate the matter 
and, on the basis of its cecommendations, the Aliens Act, 1905, 
was passed. It was directed against the “ undesirable ” ** alien— 
the pauper, the criminal, the diseased——and its effects seem to have 
been morf psycRological than legal. 

The Act has been unsympathetically analysed *7 and its origins 
have been cogently said to lie “ in the search for politically profit- 
able protectionism ** and in the modern superstition of race.” 1° It 
was repealed by the Aliens Restriction (Amendment) Act, 1919,?° 
which, together with the Aliens Restriction Act, 1914, confer the 
powers at present exercised under the Aliens Order, 1958.77 The 
Act of 1914 went through all its stages and received the Royal 
Assent in one day on the outbreak of war: that of 1919 was intro- 
duced into a climate of extreme economic hardship and social 
upheaval--and acute xenophobia: the Home Secretary of the day, 
introducing it, saw necessary to explain to the House in some detail 
why it was politically inexpedient to exclude all aliens from the 
country.** Since 1914 the control of alien immigration has been 
the exclusive responsibility of the Home Secretary ** and there is 
no reason for supposing that in fulfilling this task the respective 
office-holders have in any way allowed themseives to be swayed by 
considerations of race or colour. What controversy there has been 
has centred chiefly over refusals of leave to land to persons whose 


15 Report of the Royal Commission on Alien Immigration (1008), Cd. 1741. This, 
and its appendices of evidence, make up a fascinating social document, But 
perhaps the most interesting single aspect of the Report hes in the marked 
divergence between the Commissioners’ factual conclusions, and their recom- 
mendations (which they had been directed to make on the basis of their 
findings). Broadly speaking, they conceded that the immigrant faced the 
same hazards in housing and employment as the native, and tended to over- 
come them by his diligence. The recommendations, on the other hand, were 
for a degree of restriction and control of movement which went far beyond 
the terms of the Bill of 1904 which was withdrawn in fayour of the milder 
measure which became the Act of 1908. 

18 a, 1 (8). 

17 From such widely differing standpoints as those of E, Halévy, A History of 
the English People in 1895-1906 (1929), p. 372; and Sir EH. Troup, The Home 
Office (1925), p. 148. 

w ‘‘ Hngland, thanks to the Huguenots, Mr. Cobden, the Slave Trade, the Jews 
and an inherent capacity for taking large views of grave national questions, 
has been the last country in the world to question, or even to examine, the 
doctrine that uninterrupted ingress for men, women and merchandize of other 
nations, is essential to, and advantageous to, her national life’': Arnold 
White, The Deststute Alien in Great Britain (1892), p. 2; of. Bernard Semmel, 
Impersalism and Social Reform (1960), p. 116. ° 

19 Gartner, op. ctt., p. 278. e 

399 & 10 Geo b, c. 92. 

31 4 & 5 Geo. 5, o. 12. 

22 B.I. 1988 No. 1671, as amended by B.I. 1957 No. 597. 

28 Aprl 15, 1919; 114 H.C. Deb. 2748. 

24 Under the 1905 Act an alien refused leave to land could appeal against the 
decision to an immfgration board, which sat at every port—s. 9. See forthgr, 
infra, note T4.e « è ~ 
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political complexions or behaviour have rendered them unattractive 
to the administration. 

It would seem therefore that racial and colour prejudice in this 
country have been absent from our immégration policies for many 
years. What anti-semitism has existed in the country as a whole 
it is impossible to say 2°; but with the exception of the East End 
disorders of the thirties (resulting in the Public Ordtr Act§ and other 


-occasional and widely-publicised incidents, it has assumed an 


undramatic arfd relatively innocuous form. 

A very small Jewish minority has been in England for many 
centuries but tht existence of a coloured population of any size is a 
very,recent phenomenon.”® A large proportion of the small com- 
munities that did exist before 1989 consisted of seamen. But large 
numbers of coloured labourers and combatants were recruited and 
brought to England during the Second World War. On its con- 
clusion migration from the West Indies continued, and accelerated 
somewhat after 1948. A number of Indians and Pakistanis also 
came to this country but after the economic recession of 1958 steps 
were taken by the Indian and Pakistani Governments to limit the 
movement. The reason for the migration in both cases was the 
same—the desire for economic betterment in the form of higher 
wages and better chances of employment. Some additional impetus 
was given to the Caribbean immigration by the passage of the 
McCarran-Walter Act in 1952 (further limiting the entry of West 
Indians into the United States). The immigrants came in a fairly 
steady stream whose volume varied with the English economic 
climate. There was, however, a noticeable increase in 1960-62— 
whether this will be seen to have reflected the expanding labour 
market or merely the increasing probability of restriction, is 
unknown.?7 As entry of Commonwealth citizens was, of course, 
free, no accurate count of the numbers entering and leaving the 
country was possible. However, no responsible authority has placed 
the number of coloured British immigrants at more than one per 
cent. of the total population of this country. , 

The difficulties emphasised by “their arrival have been those of* 
accommodation and in the general field of white-coloured relations, 
Unemployment has not usually been a problem—the migrants have 
tended to move into areas of high employment and have then 
proved a mobile and industrious addition to the labour force. 
There has undoubtedly been imported a criminal element; and it 
would seem that the general tendency has been for a slightly higher 
rate of crime to prevail among them than among the local people. 


e 
25 Soe the study of J. H. Robb, Working-Clase Anti-Seméte (1954). 
28 For an account of the early history of Coloured people in Britain, see Little, 
op. cit., Chap. 7; 8. Collins, Coloured Minorities im Britain (1967), p. 11. 
a7 ‘*, . . it has been said of the hon. Member for Louth (Sir O. Osborne) that 
every time he has opened his mouth in the last twelve month8 another bost- 
ə load ôf immigrants has filled up in Jamaica . . .''—Mr. Donald Chapman, 
February 22, 1062 4654 H.O. $. 695). A ee 
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But there could be many reasons for the apparent minor dispropor- 
tionateness which might, upon thorough analysis, provide a 
convincing explanation and induce a somewhat different interpre- 
tation.”® ` 

The relationship of white and coloured in this conntry provoked 
little investigation until the publication of Dr. Little’s pilot work 
in 1948.°% (It has already been seen that it had not become a 
practical problem until that time, though in 1919 race riots had 
occurred in Cardiff and in other seaports throughout the country.*°) 
During the fifties, however, the matter became more pressing and 
a series of studies was made."! Questions were put, down in Parlia- 
ment, resolutions moved at Party and Trade Union Conferences, 
and agitations occurred on street corners. Discrimination u8ually 
assumed an insidious and undramatic form,*? but it occasionally 
flared into something more aggressive. In 1958 occurred the race 
rioting in Nottingham and Notting Hill and in 1959 the murder 
in Notting Hill of Kelso Cochrane. 

The attitude of official bodies throughout the country to these 
events was one of acute embarrassment and shock.** Two distinct 
attitudes emerged—the first recognised a ‘* colour problem *? which 
was aggravated by the growth of the coloured population and in 
particular by an undesirable minority. The remedy put forward 
was that of restriction of entry and deportation of those convicted 
of criminal offences. A second, smaller group sought to remedy 
racial tension at a more basic level—by a more energetic housing 
programme, better education, and legislation against racial dis- 
crimination and group defamation. Debates on the restriction of 
immigration occurred in Parliament,** and Mr. Fenner Brockway’s 
Bill on racial discrimination was again introduced, and again failed 
to’ obtain a second reading.™ At this time the Government was 
unwilling to take action of any kind: “ We should maintain the 
long and respected tradition of allowing citizens of the Common- 
wealth to come here.” 3% However, talks were begun with the 
28 See article in The Times, March 12, 1962, based upon a asifrvey made by the 

Cambridge Institute of Criminology: 29 Op. cit. 
80 R. Glass, Newcomers (1960), p. 187. 

81 See, e.g., bibliography in J. Henderson, Coloured Immigrants in Britain 
(1980), p. 120. 

82 An interview with one immigrant produced this: '' Yeah, there's freedom in 
Britain, but a man don't have a chance. In the States there's Jim Crow, 
sure. Only cartain jobs, and so on. But he gets any job he goes after. Here, 
the job disappears with a black face. With the Yanks you know where you 
are. Here you don't. But you learn this much: you can have what the 
Englishman don't want. You can get the room he won't live in, the job he 
at take, and the woman he throws out": Ruth Landes, Man (September 
1962). 

33 The events and attitudes are described by Glass, op. cit., Pp. 127-211. 

34 For a list of the main recent Parliamentary references to the coloured minority 
in Britain, see Glass, op. cit., Appendix D. To this may be added the 
following: 618 H.O. Deb. 119% 1180; 684 H.C. Deb. 1020-2024; 645 H.C. 
Deb. 1819-3881. 

385 Notember 18, 10589 598 H.C. Deb. 410. X 

26 Mr. R. A. Butler, Conservative Party Conference, Octoker 105m 3 
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representatives of Commonwealth countries with a view to mutual 
control. 

In the meantime, disharmony continued, and the curious 
ambivalence of British attitudes became, if anything, more 
marked.*? Though no one was prejudiced, or regarded discrimina- 
tion as anything but abhorrent, pressure within the Conservative 
Party in favour of the control of entry—as a ‘*‘ practicaP’’ answer 
—grew. At the same time the flow from the West Indies and, 
particularly, from India and Pakistan accelerated as, apparently, 
the restrictive measures of their Governments broke down. Finally, 
the Home Secretary, replying to a debate at the Conservative Party 
Conference on a motion calling for urgent legislative action to cfrb 
Commonwealth immigration gave to understand that a Bill would 
be introduced in the Parliamentary session about to begin.** 


M 


The reception given to the Bill was rousing.*® It was debated in 
Parliament at considerable length *°—the early proceedings being 
marred by “rowdy singing,” “* grave disorder’? and other 
undisciplined behaviour. After two relatively fruitless days in 
Committee the Government applied the “ guillotine.” 

Though Government spokesmen reiterated that the measure 
would operate ‘‘ humanely ” and “sensibly °? to ensure a 
“c liberal,” ** benign ” control—not a prohibition—its passage was 
energetically resisted through all its stages. The major strands in 
the comprehensive opposition were three. In the first place, the Bill 
violated the long-established right of free entry of Commonwealth 
citizens. That the other territories within the Commonwealth had 
long ** exercised the right of control was beside the point, in that 


37 Mrs. Glass relates the unnerving experience of a colleague on a London bus in 
1959 when engaged ın conversation by a ‘‘ voluble, motherly woman, appar- 
ently an office cleaner. ... She talked about the weather, about her work 
and—after the coloured conductor had come round and some coloured passengers 
had got on—ee started on the colour question. She complained that the 
coloured people were treated badly-~'1t was a shame all that ñghting last 
year '; ‘they are called names '; ‘they have a hard time.’ And then she 
delivered her final line: ‘I know they ain't human, but we needn't be cruel to 
them ’'’ (op. cit., p. 212). 

38 The Times, October 12, 1961. The motion was carried by a large majoritye 

39 Wide publicity was given to the parliamentary proceedings; and The Times 
came out against the Bill with a remarkable series of forcefully worded leading 
articles—see, for example, the issues of November 14 and December 12, 1961; 
and that of February 27, 1962, 

40 The debates are reported: 649 H.C. Deb. 687-820; 660 H.C. Deb. 1163-1288, 
1285-1830, 1899-1400; 661 H.O. Deb. 238-408; 658 H.O. Deb. 286-886, 482- 
574, 1127-1272; .664 H.C. Deb. 657-782, 1145-1282; 288 H.L. Deb. 4-28, 
24-104, 890-451, 462-524; 289 H.L. Deb. 1-87, 258.267. 

41 See the statement of Mr. Chamberlain to the Imperial War Conference, April 
27, 1917; Cd. 8566, 117. The reversal of previous policy here for the fret 
tıme tentatively acquiesced in by the Imperial Government (and more cate- 
gorically stated. in the speech of Lord Crewe to the 1923 Comference—Cmd. 

. 1988, 81) wae due to the refusal of some of the forme? Dominions to permit 
unregulated, or in seme cases any, Indian immigration. 
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the United Kingdom was the mother country and should act as a 
metropolis. It was frequently asserted that no other west European 
power placed obstacles in the way of its colonial or former colonial 
peoples in such a way as,this. In answer to the argument that no 
other densely populated state was in the position* of the United 
Kingdom into which one-quarter of the world’s population was in 
theory entitled #0 come it could be demonstrated that that vast 
number of people had been so entitled for the last fifty years—but 
had not come; and they had not because there had previously been 
no place for them in our economy—and that the numbers who 
migrated in the future would be governed naturally by the expansion 
or tontraction of the market for their labour. 

Secondly, “ the damage, emotional, economic and political, 
which (the Bill) is likely to do to the already fragile fabric of the 
Commonwealth can hardly be exaggerated.” * A major ground 
of opposition criticism was the Government’s alleged failure to 
undertake Commonwealth consultations before introducing the Bill. 
West Indian and other national leaders were violently antagonistic 
and spared the Government no embarrassment by lapsing into 
sullen or wounded silence. It was affirmed that because of the 
circumstances attending the introduction of the measure the con- 
cept of a multi-racial Commonwealth had received an enormous 
setback. It was argued that the British economy had for many 
years achieved its buoyancy in large part through the depressed 
circumstances of much of the former Empire. It was pointed out 
that the West Indies (and the West Indian migration was the focal 
point of debate in both Houses) were today in a dangerously 
unstable economic position and that they depended largely on 
emigration to balance a high unemployment and birth rate. To 
the West Indies, it was said, this country owed a particular moral 
obligation; furthermore, the Castroism of Cuba was only ninety 
miles distant from those islands. 

In the third place was the suspicion that the Bill was, or would 
be seen to be, actuated by colour prejudice and ragial discrimina- 

stion. A telegram from Mr. Norman Manley read by the late 
Mr. Clement Davies stated that “ This Act will be interpreted 
throughout the world as a failure to face up to the problem of colour 
presented to England for the first time in history.” “ The Govern- 
ment resolutely denied that colour or race had had any place in its 
decision; which had instead been taken because of the sudden rise 
in immigration figures, the consequent deterioration in the housing 
situation, and deceleration in the speed and success of assimilation 
of the newcomers into the community. When, however, the Home 


42 The Times, November 14, 1961. 

43°) | | The Bill was not originally demgned to cope with the problem of 
Commonweslth immigration, but was simply a panio improvisation to ® en 
racial presagres inside the Conservative Party at the Conference whi 
plate last year "Mr. Denis Healey, February 7, 1962, 658 H.C. Deb, 459 

44 649 H.C. eb, 781 een 16, 1961). 
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Secretary announced that for the time being restrictions would not 
be placed on the entry of Southern Irish, whose annual total 
amounted to perhaps one-half of the immigration figures supplied 
by the Government, the decision provoked the greatest misgiving 
throughout hi own party. Mr. Butler gave as the ground for the 
decision the virtual impossibility of controlling the Irish influx. 
The reason for this conclusion remains somewhatgobscusre but one 
may presume that it reflects the reluctance of either the West- 
minster or Stormont Governments to aggravate the slowly subsiding 
Border tension.*® But one Conservative backbencher put the matter 
thus: ‘* The Government are saying that ‘ the numbers (of immi- 
grants) are too great, but we ignore the Irish, even if they are sthe 
secorfd largest element... .’’’ 4° Baroness Wootton demonstrated 
that the “‘ housing ”? argument was exploded by this limitation in 
the scope of the measure: as the numbers coming from the 
Commonwealth were restricted to no “ greater rate than that at 
which they can be absorbed into the community ” ‘7 the place in 
the country’s economy thus vacated would be filled by the Irish. 
It was elsewhere asserted that the housing problem was ascribable to 
a failure in certain areas for accommodation to keep pace with 
increasing employment; and that under the Bill immigrants would 
still flock to those areas of high employment.*® ‘‘ We have to 
consider whether the Bill, eviscerated as it is qua a non-discrimina- 
tory measure by the exception of the Irish, is any longer capable 
of being acceptable at all with any shred of decency. Even though 
we realise to the fullest extent the disadvantages and dangers of full 
integration, the answer must be that it is not. If it were accepted 
in this form, we should be branded as a people to whom principle 
must in all matters give way to expediency.” *® This was a recur- 
ring theme; and one Conservative backbencher went so far as* to 
suggest that the extraordinarily bad image of the measure could 
perhaps to some degree be ameliorated by a concurrent acceptance 
by the Government of Mr. Brockway’s Racial Discrimination Bill.” 


Iv ‘ 


In introducing the Bill, the Government had two objects—to control 


immigration, and to make provision for the deportation of serious 
e 


45 Immigration control similar to that enacted by the Commonwealth Immigrants 
Act was brought into force by the Irish Government (The Times, July 2, 1962). 
Mr. R. T. Paget had previously surmised that ‘‘ the control is not to be 
applied to the unless there is an absolute necessity; that that absolute 
necessity will not arise as long as the Irish immigrants continue to be white, 
but, if, owing’ to Commonwealth people coming through the Treb ports, oe 
Trish immigrants b to be black, an absolute necessity will arise ” 
December 5, 1961; 650 H.C. Deb. 1188. 

48 654 H.C. Deb. 1224 (February 27, 1962). 

47 Mr. R. A. Butler, February 27, 1962 (654 H.C. Deb. 1195). 

48 Mr. Denis Howell, November 16, 1961 (649 H.C. Deb. 149). 

49 The Times, December 12, 1961. . 

5@ Mr. Nigel Fisher, November 16, 1961 (649 H.C. Deb. 780). 
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offenders. The assumption of powers of deportation had been con- 
templated for some time, but it had been decided that the problem 
was not sufficiently substantial for legislation to be introduced to 
provide for it alone. The Government had reluctgntly concluded 
that the sudden increase in the numbers of immigrants since 1959 
obliged them to take power to control the influx. They had in mind 
the housing shottage and the problems that might be exacerbated 
by an economic recession. ‘‘ Control will certainly be operated 
humanely and sensibly, realising the need to matth the flow of 
immigrants with the conditions and situations they may find 
here.” "t Particular consideration must be given to the free entry 
of certain groups of Commonwealth citizens—students, vigitors, 
those coming to join their families already here, and returning 
residents. The deportation powers would be exercised with the 
utmost caution—‘ there will not be a great number of cases. 
Deportation will be carefully considered and carried out under the 
Secretary of State’s personal signature.” "? 

Section 1 (2) of the Act delineates the category of * belongers ” 
to whom the restrictions contained in section 2 do not apply. The 
elementary test of ‘“‘ citizenship of the United Kingdom and 
Colonies ° was deemed too wide, though a determined effort was 
made in Committee to exclude such persons as a group from the 
controls under the Act on the ground that an especial duty was 
owed by Westminster to persons for whom it had the ultimate 
political responsibility. Two classes of person are excepted by this 
subsection; those born in the United Kingdom, and citizens of the 
United Kingdom and Colonies holding United Kingdom passports 
issued by Her Majesty’s Government in the United Kingdom. 
(Hxempted also are those included in the passports of persons 
coming within the two exceptions already described.) 

Section 2 applies to all Commonwealth citizens, British pro- 
tected persons, and citizens of the Republic of Ireland (subject to 
what has already been said about this last group) not exempted 
under section 1 (2). It divides this mass of person§ into five cate- 
gories and describes the varying circumstances under which each 
class will be admitted, refused admission, or admitted subject to 
conditions. Categories (I) and (II) comprise returning residents ®? 
and the wives and children under sixteen of Commonwealth citizens 
already resident here or admitted under the Act.°* The only 
limitations on the otherwise unaffected right of these groups to 
enter are first, that no deportation order under Part IT of the Act 
is in force with regard to the would-be entrant; and secondly, that 
he or she is able to “ satisfy ” the immigration officer of his or her 
qualification as a member of categories (I) or (IX). Numerous 


51 Mr. Butler, December 12, 1961 (651 H.C. Deb. 880). 

s2 658 H.C. Deb. 617, (February 7, 1962). 

88 Desoribed as those’at present or within the past two years ss eee resident 
in the United Kingdom. 2 (2) (0). 
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assurances as to the liberal interpretation of these two categories 
were given. If a person applying for admission does not satisfy 
the test of ‘‘ returning resident ” under the Act ‘f he can still be 
admitted if for example he has strong family ties here, and has 
previously lived in the United Kingdom for some time,” © In this 
matter the terms of the Instructions seem to be rather less 
“ benign ” than those of the comprehensive assurance given in the 
speech of the Minister of State at the Home Office (Mr. Renton): 
“ I should like*to assure the Committee that we propose to instruct 
immigration officers to admit freely all those people who have been 
away from thif country for less than one year, whatever the 
previgus length of their stay had been.” * No provision is made 
in the Act for the special treatment of relatives other than wives or 
children under sixteen. They may, however, properly be considered 
in conjunction with category (II). The Instructions to Immigra- 
tion Officers *" deal fairly comprehensively with the matter; refer- 
ring specifically to the woman who has been living in permanent 
association with a man, children over sixteen, illegitimate children, 
husbands, parents, cousins and fiancé(e)s. These various groups 
were also the subject of a number of reassuring government 
statements. 

When, however, admission is granted to one who does not satisfy 
the strict requirements of section 2 (2) (a) or (b),°® it will be done in 
the exercise of the immigration officer’s discretion (in accordance 
with the Home Secretary’s instructions), and may be subject to 
whatever conditions he sees fit to lay down, compatibly with 
section 2 (1) (b). Where an immigration officer is entitled to grant 
conditional admission the condition qualifies the period of time for 
which the Commonwealth citizen may stay here and it may, àn 
addition, restrict the admitted person’s employment. The Attorney- 
General told the House that a very infrequent use would be made 
of the powers of conditional entry and that they would operate 
where the immigration officer felt some doubt as to the bona fides 
of the entrant.” F 

Section 2 (8) describes three further categories of person to“ 
whom admission is not to be refused; provided that they are not 
subject to a deportation order and that they can satisfy an immigra- 
tion officer that they properly fall within the legislative definition’ 
of their categories. It has already been remarked that these 
provisos apply also to categories (I) and (II). However, the admis- 
sion of persons within categories (III), (IV) and (V) is subject also 
to section 2 (4). It is here laid down that an immigration officer 
may refuse admission if it appears to him upon medical examination 
that the person seeking entry is suffering from mental disorder or 


55 Instructions to Immigration Officers, Kay 1962 (Cmnd. 1716), para, 86. 
56 650 H.C. Deb. 1297 (December 5, 1961). Paras, 24-84. 
58% And cdnnot be brought within Categories (IT), AV) or KA 


59 658 H.C. Deb. 286.° à 
s 
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that his admission would for other medical reasons be undesirable. 
Paragraph (b) of the subsection permits the officer to refuse admis- 
sion to a Commonwealth citizen where he has reason to believe °! 
that that person has been convicted of any crime which is an extra- 
dition crime under the Extradition Acts. The final paragraph 
permits the officer to refuse admission where in the opinion of the 
Secretaryeof State the entry of the person concerned would be 
contrary to the interests of national security. 

The first of the three categories to which these several provisos 
apply, category (U1), will probably comprise the largest number 
of immigrants coming in under the Act. These will be Common- 
wéalth citizens desirous of entering the United Kingdom for the 
purpose of employment, and in possession of a Ministry of Labour 
voucher. Within this category, three classes of immigrants are 
envisaged. Class A will be those with a concrete offer of employ- 
ment arranged before they present themselves at the port of entry; 
class B will contain persons of special skill or training; and class C 
persons without either offers of employment or any special skill or 
training. The issuing of vouchers was being discussed with the 
Commonwealth countries concerned and it was hoped that mutually 
acceptable schemes could be arranged. It was proposed initially 
to issue class C vouchers on a “ first come, first served ” basis, 
without any quotas initially being fixed.** Preference would, how- 
ever, be given to persons who were able to show that they had 
served with H.M. forces in war. Such limits on the issue of “ C ” 
vouchers would be fixed by the Government from time to time as 
it saw necessary. The granting of admission subject to conditions 
will not apply to persons in category (11). Once an immigrant 
in this category is admitted he is free to move around and change 
his employment without restriction, and can be sent home only if a 
deportation order is made against him under Part II of the Act.” 

Category (IV) are students. There was some feeling in Parlia- 
ment that this part of the Bill and the Instructions thereunder were 
too restrictively drawn, in that they required a pergon entering the 
United Kingdom for the purpost of study to devote the whole or a 


60 g, 2 (4) (a). An assurance was given by the Lord Chancellor that where a 
person had been taken ill on the journey i the United Kingdom he would be 

° admitted for treatment here. 288 H.L. Deb. 448. 

81 Only ın this subsection do the words used seem to create the possibilty of 
judicial review of an immigration officer's action. See Liversidge v. Anderson 
119427 A.C. 206; Greene v. Home Seoretary [1943] A.C. 284; Nakkuda Al v. 
Jayaratne [1951] A.C. 66; and see §. A. de Smith, Judicial Review of 
Administrative Action (1959), pp. 214-216. 

2 Jn a parliamentary answer of July 11, 1962, the Minister of Labour said that 
it would yet be premature to fix quotas ; and referred to*the problems in the 
way of applying & quota system fairly, 662 H.C. Deb. 1820-1821. 

*3 Mr. Hare, 654 H.C. Deb. 710 (February 22, 1962); and see Instructions, 
para. 88. 84 g, 2 (8). 

#5 In a written answer of August 3, 1962, Mr. Hare replied that up to July 31, 
8,057 applications €or employment vouchers had been received, and that 8, gal 
vouchers had bgen isped: « 
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substantial part of his time to his course. Although the “* fact 
that a student wishes to engage in paid part-time or vacational 
employment in order to finance his studies is not a bar to his admis- 
sion as a student ” 7 a divergence of opinion was evident between 
those who weré anxious that not too much should be left to the 
perhaps ill-informed discretion of the immigration officer, and the 
ministerial view which was fearful lest by over-generous éraftsman- 
ship a wide loophole should be created for those whose basic object 
in coming to this country was employment.®* A third current of 
thought was discernible: that such an eventuality was devoutly to 
be desired. . 

It is to be recollected that both categories (IV) and (V) &re 
subject to the right of the immigration officer to attach conditions 
to the grant of entry. Category (V) may be described as “‘ visitors ” 
—persons who can support themselves and their dependants in the 
United Kingdom otherwise than by taking up any employment or 
occupation.”° 

Some general points on the application of section 2 may be made. 
In the first place, provision has been made for a system of “* entry 
certificates.” Mr. Butler went so far as to say that it was advisable 
for the intending immigrant, not being in possession of a Ministry 
of Labour voucher, to obtain an entry certificate locally before 
leaving for the United Kingdom (and especially so if he intended to 
come here as a student).™ Secondly, the Lord Chancellor agreed 
that admission should not be refused any Commonwealth immi- 
grant ‘* except on the authority of a chief immigration officer or an 
immigration inspector.” 7? Thirdly, a determined and sustained 
attempt was made by the Opposition to have created an Immigra- 
tion Appeals Tribunal to hear the appeals of Commonwealth citizens 
to whom entry had been refused. It was argued that an immigra- 
tion officer, in fulfilling several of his functions under the Act, was 
acting in a purely judicial manner—in, for example, deciding 
whether a person named in an employment voucher was the person 
presenting it, og determining whether a would-be entrant fell within 
category (I}—and had been “‘ ordinarily resident in the United è 
Kingdom ... at any time within the past two years ’’—(many 
comparable decisions must be taken under the Act). The attempt, 


e 

66 Instructions, paras. 9-16. 

87 Ibid. para. 12. 

68 But it was repeatedly emphasised that students will be able to come here as 
freely as they have done in the past—‘‘ students will not suffer but are going 
to be encouraged to come here... we... shall interpret the Instructions 
liberally end gre the House informed in our policy towards students ’’— 
Mr. Butler, F0. Deb. 775 (February 22, 1962). e 

88 Difficulties seem in to arise over one class of student in particular—those 
who come here for part-time study, without any guaranteed place at an 
instatution, and unarmed with a certificate of aptitude issued by their own 
Governments. 

70 For the admission of businessmen, see Instructions, paras. 22-25 

71 February 27, 1962; 654 H.C. Deb. 1166. See Instructioms, para. 4. r 

72°289 H.L. Deb. 16 (April 2, 1962). And see Instructions, para, 43. 
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however, was resisted; notably in an argument of some juris- 
prudential obliquity on the part of the Lord Chancellor,” The 
grounds of the Government’s refusal were twofold—the practical; in 
that delays would occur 4nd that such large numbens would appeal 
that they could not be accommodated while their appeals were 
pending gnd the theoretical; in that the immigration officers, in 
fulfilling their obligations under the Act were executing the policy 
of the Home Secretary, and that “a judicial appeal cannot, and 
should not, concern itself with policy.” ™ ° 

Section 8 of the Act and a Schedule of some complexity 
(Sghedule I) contain supplementary provisions for the control of, 
and section 4 creates a number of offences in connection ewith, 
immigration. Part I of the Act expires at the end of 1968.75 

Part II of the Act authorises the deportation from the United 
Kingdom of certain Commonwealth citizens * “‘ who are convicted 
of offences punishable with imprisonment and recommended by the 
court for deportation.” 17 Unlike Part I, Part H is intended to be 


73 March 19, 1962; 288 H.L. Deb. 420-427. 

74 This part of the Lord Chancellor's argument may be unchallengeable. It is its 

application to the terms of the Act to which objection may be taken. Baroness 

Wootton had no satisfactory reply when she asked for more precise information 

on the political role to be played by the Home Secretary in deciding whether 

X was the legal wife of Y. Any number of such questions must be decided by 

immigration officers in the exercise of their powers under s. 2. It 1s perhaps 

to be regretted that the Opposition did not earher discover the precedent 
created by the Aliens Act, 1905, s. 2. Immigration boards of three persons 
for each port of entry were created from a panel of persona having magisterial, 
business or administrative experience, and aliens ee entry were to be 
informed of their rights of appeal and, if refused leave to land, of the grounds 
on which leave was withheld. Of those refused leave to land, just under 
one-fifth appealed; and of these about 40 per cent. had their appeals upheld. 

“See the Annual Reports from the Immigration Officer 1006-14; M. J. Landa, 

The Alsen Problem and sts Remedy (1911), pp: 198-234. But the Home Office 

viewed the activities of the appeal boards with disfavour; and they have never 

been reintroduced (though comparable bodies act in other countries): ‘* What- 
ever opinion may be held of the merits or demerits of the policy of this Act, 
it was from the administrative point of view one of the worst ever passed... 
even where the Aliens Officers found good reason to refuse eave to land, their 
decisions were constantly over-riddem by the statutory appeal Boards in a way 
that made effective enforcement of the restrictions almost impossible. Yet for 
mine years the Home Office struggled to prevent the Act of Parliament being 
reduced to a farce, and undoubtedly some effect was produced in the direction 
of stopping the mass immigration of aliens, however easy 1t was for mdividual 

undesirables to evade the requirements Troup, op. ot., p. 148. But Sir E. 

Troup’s strictures are somewhat unfair: the Act was not aimed at ‘' stopping 

the mass immigration of aliens -this was a policy which did not become 

accepted until 1914—but at the exclusion of certain, narrowly defined undesir- 
ables. The intention of the framers of the Act was, by our standards, lberal; 
and the appeal Boards merely fulfilled the functions entrusted to them by the 

ct. As much contemporary criticism of their decisions came from one mde 

as from the other. See Landa, op. cit. . w g, & (2). 

16 This part of the Act applies alao to British protected persons snd citizens of 
the Republic of Ireland. 

‘Tt 5, 6 (1). There had previously existed no power to deport Commonwealth 
citizens. But some use had been made in recent yeara of an order binding 
over & person agaigst whom a conviction had been obtained to keep fhe peace, 
with a condition that he should go to some specified country and not returh: 


see Griffith, op.*cit., Pe 168. fe 
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permanent. The expression ‘* punishable with imprisonment * was 
widely considered unsatisfactory: but no better alternative was 
found, and the words were left in the Act, it being understood that 
the Home Secretary in deciding whether to give effect to a court’s 
recommendation 7 should take a number of matters into considera- 
tion. Thus the Attorney-General: “ I cannot think that there is 
any prospect of any court ever being asked to c8nsidef a recom- 
mendation unless it is a serious case by a man of bad character and 
I am sure it Would be carefully considered.”? 7° And Mr. Charles 
Fletcher-Cooke (Joint Parliamentary Under-Secretary at the Home 
Office): “ I am ‘sure that it (the power of deportation) will only be 
exercjsed in very serious cases.” 8 Some concern, however, 
remained: ‘nothing could be worse and nothing could be more 
likely to bring the courts into disrespect than that we should have 
a large number of recommendations which, in effect, were simply 
ignored by the Department concerned.” ** 

Section 6 (2) defines the categories of Commonwealth citizens 
against whom a deportation order may not be made: persons born 
in the United Kingdom, or whose father °* was born in the United 
Kingdom, or whose parents (or either of them) was ordinarily resi- 
dent here at the time of his birth; or persons who have become 
citizens of the United Kingdom and Colonies by naturalisation, 
adoption, or registration in the United Kingdom. Also exempted 
are the wives of any persons falling within these descriptions. The 
power may not be exercised against any person under the age of 
seventeen,* nor against anyone ordinarily resident in the United 
Kingdom at the time of conviction who had been continuously so 
resident for a period of at least five years preceding the date of 
conviction.** Mr. Fletcher-Cooke assured the House that befere 
making a deportation order the Secretary of State ‘* would certainly 
have regard to any compassionate plea based on such matters as age 
and the family ties of the offender if his family should be in this 
country. Therefore, he would not deport unless the offence were so 
serious and tht circumstances of the offender made it absolutely . 
necessary.” 3 And the Home Secretary had stated that ‘“‘ There” 
will not be a great number of cases involved. There are not a great 
number of deportation cases.’’ 88 

Section 8 enacts the procedure to be followed in respect of 
recommendations for deportation. No recommendation may be 
made unless seven days’ notice has been given the offender, together 
with a description of the classes of person in respect of whom 


e 
78 Under s. 9 (1). a i 
79 658 H.C. Deb. 548 (February 7, 1962). 
80 Ibid. 521; see also the Lord Chancellor, 289 H.L, Deb. 4 (April 9, 1962). 
81 Mr. Dingle Foot, 653 H.C. Deb, 532. 
82 But not mother—see the remarks of Mr. Renton, tbid. 467. 


83 s. 7 (1). E 
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such a recommendation may and may not be made.®’ Section 9 
regulates the making of deportation orders by the Home Secretary 
and provides in especial ® that such an order may not be made 
while an appeal is still open to the person convicted. 

In view of the assurances given in Parliament on the application 
of this part of the Act there is perhaps ground for concern at the 
frequency” with which courts have so far been making use of their 
new powers. About one hundred aliens are deported every year.8? 
In the three months since Part I of the Act was brought into force 
no less than 125 recommendations for the deportation of Common- 
wealth citizens were notified to the Home Offices Twelve depor- 
tation orders had by then °° been signed; and in nineteen cages the 
Home Secretary had decided not to act on the courts’ recommenda- 
tions. The majority of the remainder were serving terms of 
imprisonment or otherwise detained.** The case of Miss Carmen 
Bryan, convicted of a first offence of shoplifting, debated in the 
House of Commons on July 28,” seemed to indicate that the powers 
were being used or were likely to be used in a way which Parliament 
had not contemplated. The Home Secretary, Mr. Henry Brooke, 
enumerated the matters which he would consider on receiving a 
recommendation: “s I must pay special attention to any recom- 
mendation from a magistrate. Equally, I intend to pay attention 
to all that was said on behalf of the Government in both Houses of 
Parliament during the passage of the Commonwealth Immigrants 
Bill. There may be no great difficulty in cases of trivial offences 
which involve no moral obloquy.” He continued, ‘‘ Looking ahead, 
I can see that some of the most difficult cases might arise where a 
person has obviously not succeeded in settling down in this country, 
and in earning his or her own living as an ordinary person does, and 
then starts committing offences, perhaps because he or she has been 
out of work for a long time.” ° 

This oracular utterance may indicate a new departure: it was 
apparently not the intention of the legislature to confer upon the 
. Home Secretary a general responsibility for the neoral welfare of 
Commonwealth immigrants, to°be exercised through the pain of 
deportation. The power was regarded in the debates on the Bill 
as one to be used sparingly, for the protection of the community, as 
a penalty for serious crime. Mr. Brooke’s remarks seem also to have 
indicated that he was considering whether communication could be 


89 Mr. Renton, November 15, 1961, 649 H.C. Deb. 428. " 

80 August 2, 1962. ` 

91 Written Parliamentary Answer, August 8, 1962. On October 16 the number 
of recommendations notified to the Home Office had reached 266. In 58 of 

e these cases (40 of which concerned citizens of the Republic of Ireland) deporta- 
tion eel had been signed; and in a further 68 the recommendation had not 
an fed. See also The Observer, October 14, 1962. 

o2 668 H.C. Deb. 1018 1044. J : " 

93 Ibid. 1086. è o> . 
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made to Commonwealth authorities in this country whenever any 
person for whose interests they were responsible was detained in 
prison ™ on the analogy of the communication to be made under the 
various Consular Conventions entered into between the United 
Kingdom and foreign states.*° 

Section 10 and Schedule II contain supplementary provisions for 
the removal of persons who are to be deported and*the détention of 
persons recommended for deportation or ordered to be deported. 
Under the Schtdule a person liable to be detained may be released 
subject to requirements as to his place of residence or his reporting 
to the police. ° 

Section 12 amends section 6 of the British Nationality Act, 1948, 
under which citizens of the Commonwealth countries may be regis- 
tered as citizens of the United Kingdom and Colonies. In particular, 
the qualifying period of residence in the United Kingdom is raised 
from one to five years. 

The remaining sections of the Act are E and 
consequential. Section 17 confers exemptions on persons entitled 
to diplomatic privilege, and on members of the home and Common- 
wealth forces (and their dependants). 


v 


He would be more than unusually bold who would enlarge with any 
assurance upon the likely political developments of the next fifteen 
months in the relationship of Britain to the Common Market and 
the Commonwealth. But if the Brussels negotiations prove fruitful 
it will become necessary to make a comprehensive review of the 
whole of our law relating to the entry and deportation and, 
especially, the employment of persons not ‘* belonging ” to the 
United Kingdom. Whatever the events before the expiry of Part I 
of the Commonwealth Immigrants Act in December 1968, it must 
be highly improbable that the traditional free entry of Common- 
wealth citizensewill ever be revived. Mr. Denis Healey, winding up 
for the opposition in the House of Commons on the third reading of 
the Bill, declined to commit his party to the repeal of the Act 
should it come to power; and this, despite the prolonged vehemence 
of its parliamentary opposition. And indeed there seems no real 
reason why the Act should not, with goodwill and co-operation, 
prove to be a workable and—as immigration legislation goes—liberal 
piece of machinery. 

But no one could seriously contend that the Act, despite the 
relevance of fection 2 (8) (a) (regulating the entry of those 
coming here for employment) and the provisions on deportation, 
makes any substantial contribution to the solution of the housing 


94 Ibid. 1088. 
3% Bee, 6g., the Consular Convention of March 8, 1961, bidia between this 
country and Belgium (Cmnd. 1428). ` oe 
e 
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and colour problems in which lay its origins. There have during 
this summer occurred a series of incidents which have kept the 


8 


econd of these matters in the public eye ** and the Home Secretary 


is considering, in the light of the many representations which he 
has received,®’ whether, by amendment of the Publie Order Act 
or otherwise, it is possible and desirable to take action against the 
leaders ofə groups exploiting latent colour or racial prejudice.” 
Until now it has been the opinion of the Government that the field 
of discrimination is an improper one for legislation?’ The Racial 
Discrimination Bill, to which the House of Lords recently declined 
a second reading * is admittedly narrow in scope and in some cases 
pethaps difficult to enforce. But while education is undoubtedly 
the only ultimate solution to the problem of racial prejudice,’ it is, 


t 


o put it at its lowest, possible that discrimination, the manifestation 


. of prejudice, may be combated through wisely-drawn laws—and 
through discrimination, prejudice. 


‘*. ,. Although it may be true that law is not the most efficient 


means of modifying personal tastes and attitudes, it does not follow 
that law cannot effectively eliminate certain forms of discrimination. 
Discrimination is simply a way of acting based upon attitudes. 
The law strikes directly at the acts of those who discriminate, 


T 


ather than at their beliefs. Ultimately and indirectly, however, the 


law can modify attitudes and beliefs by changing behaviour and 
helping to set up the conditions that induce other changes. More- 
over, law, because of its association with the immense power and 
prestige of the Government, can have a particularly potent influence 
on certain types of prejudiced persons and certain types of 
discriminators.”? 3 


9 


9 


9 


CEDRIC THORNBERRY.* 


e See, for example, the disturbances in Dudley durmg the week beginning 
July 81, An interesting analysis of these troubles by the Midlands Corre- 
spondent of The Times was published in that newspaper on August 18. 

T An apparently unanimous resolution aling on the Home Secretary to introduce 
legislation making incitement to violence by the advocacy of, racial disornmina- 
tion and hatred was passed by the Indon County Council at a special meeting 
on August 10 (The Times, August 11). A similar unanimous resolution was 
passed by the Manchester City Council on October 8 (The Times, October 4). 

8 Mr. O. M. Woodhouse, Joint Under Secretary of State at the Home Office, 
August 8, 1962 (664 H.C. Deb. 1046-1052). In this debate on ‘' Public 


* Meetings ’' Mr. David Weitzman considered the efficacy of the law as ıt stands 


9 


—ibid. 1029-1084, 
9 es the speech of the Lord Chancellor on May 14, 1962, 240 H.L. Deb. 600 


Ibid, 441-524. 
Morroe Berger, Racial Equality and the Law (1954), p. 67. And see also the 
-N. Memorandum, The Main Types and Causes of Distriminatson (1049) 
reproduced in Glass, op. cit., p. 282); and the resolution of the United Nations 
Economic and Social Counal, July 27, 1961, ‘calling upon the Governments 
of all States . . . to adopt legislation, if necessary, for prohibiting .. . 
discrimmation, and to take such legislative or other appropriate measures to 
combat such prejudice and intolerance... .”’ . 
"wee, LD.B.; Assistant lecturer in Law, London School of Economics and 
Political Science, . ° 
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CONSENT IN SEXUAL OFFENCES * 


THe law of torts deals primarily with compensation between 
individuals. Aspects of deterrence may be presen’ but the central 
issue in tort litigation is the propriety of granting compensatory 
damages to a-particular plaintiff against a particular defendant. 
The justice of the plaintiff’s claim may be patently weakened by his 
having consented to the infliction of the actual harm, or the issue 
may be raised less clearly by his having voluntarily exposed himéelf 
to the risk of the infliction of the harm. The defence of the plain- 
tiff’s consent is thus plainly relevant in the law of torts and the 
doctrine of volenti non fit injuria has been worked out in some 
detail. In the context of a criminal prosecution the relevance of the 
consent of the injured party is not so immediately apparent. Here 
the wrong to the immediate victim is seemingly absorbed in the 
wrong to the community as a whole. The policy of creating a 
criminal offence in the case of the invasion of an individual interest 
is a recognition that such an invasion also attacks community 
values and interests in so serious a fashion that the procedures and 
sanctions of the criminal law are thought to be fit instruments of 
intervention. The individual with respect to the private law of 
compensation may consent to the infliction of harm upon himself 
and so may lose his remedy, but he cannot be the attorney of the 
community to relinquish the general privilege of society to punish 
disruptive acts. As Lord Coleridge C.J. said in B. v. Coney, “ An 
individual cannot by such consent destroy the right of the Crown 
to protect the public and keep the peace.” ? 

So general a declaration, however, is unacceptable as a statement 
of the policy issues involved. The invasion of a private interest is 
criminal only because it is concurrently a threat to the public peace 
or to public morals. It may be possible to argue that in some 
circumstances the consent of the Individual to what would have 
been an unlawful invasion of his person, if done without his consent, 
negatives the threat to the public interest and so ought to remove 
the act from the scope of the criminal law. If the consent of the 
victim is thought to deprive the act of its disrupting social effect, 
then the act ought to lose its criminal character. This is the point 
of debate which ought to be the concern of legislatures and courts 
in determining the relevance of consent in the criminal law. 

It may be ‘helpful at the outset to offer a rough division of 


1 The present author has written briefly on this topic before, in 108 L.J. 116 and 
38 Can.B.Rev. 88. He wishes to thank the editors of these journals for permis, 
sion to reproduce in an amended form one or two paragraphs. This article was 
whiten and accepted for’ publication before the appearance ofe Dr. Glanville 
e Willams’ article ‘‘ Consent and Public Policy " 11942) €rnm.L.R. 74 antl 154. 

2° 1882) 8 Q.B.D, 584 at 567. 
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crimes into groups according to the possible relevance of consent 
as a defence. Some crimes by definition do not contemplate any 
specific human victim and in such crimes, therefore, the question of 
consent cannot arise, Examples would be blasphemy or defrauding 
the revenue authorities. Then there are offences where the pro- 
hibited act may indeed impinge especially on individual members 
of the publfc but*where the harm envisaged clearly involves a threat 
to public security or convenience generally. Such a crime would be 
a public nuisance or riot. Here the consent of individuals who may 
have been obstructed or put in fear is irrelevant, since the essence 
of the crime is its publicness, that is its likelihood ôf impinging on 
the public in general. Thirdly, there is a group of crimes which 
are, by definition, concerned with an individual victim, such as 
rape, murder, and batteries. Of this last group of crimes, some by 
definition require a lack of consent in the victim before the actus 
reus of the crime may be said to have been committed. Such a 
crime would be rape, in the English understanding of it. Such 
crimes are of no concern here, since consent is an express defence. 
Again there are in this group offences where consent is just as clearly 
not a defence. Examples would be sodomy and unlawful sexual 
intercourse with a girl under the age of sixteen. Such crimes are 
not altogether free from difficulty, since, although it may be clear 
that the consent of the passive participant is no defence when the 
active agent is charged, the question may remain whether the 
passive participant is himself guilty of the offence as aider and 
abettor. And we are left in this third category with a residual group 
of offences where the applicability of consent as a defence is far 
from clear. Assaults occasioning some bodily harm particularly of 
the,indecent or sado-masochistic variety fall to be considered here, 
and the law with respect to surgical operations is also by no means 
certain. 

Such a classification is not of course ultimately instructive, 
since the important debate will usually be on whether consent ought 
pr ought not to be, admitted ag a defence in partfcular circum- 
Stances.’ This article will discuss some consent problems in sexual 
offences and in assaults of a sexual nature. 


. ASSAULTS GENERALLY 


It is generally accepted that at common law consent is no defence 
to a battery which amounts to a mayhem, and a fortiori no defence 
to a homicide.* The provision in the Homicide Act of 1957 on 


8 A similar classification may be found in Perkins, Criminal “aw (1957) 852. 
Petkins’' book contains a good general treatment of conseat. Other general 
discussions are Beale, ‘‘ Consent in the Onminal Law," 8 Harv.L.Rev. 817; 
Puttkamer, ‘‘ Consent in Rape," 19 Ill.L.Rev. 410; Puttkamar, ‘‘ Consent in 

e Cruna! Assault,’’ 19 Dl.L.Rev. 617. 

4 Wright's case, Co.Litt. 127a (1604) I Hawk.P.C. 108; 8 Stephen, Hitstory of 
the Crimina? Law, p. 104; Miller, Criminal Law (1084), p. 172; Perkins, 
Criminal Law (1957), p. 858. Cases on causing death by duelling sre R. vt 
Young (1888) 800» & P. G44; R. v. Cuddy (1848) 10. & È. 210. 
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suicide pacts covers the case of one party to the pact killing the 
other, but, since the requirement of the settled intention of dying 
under the pact is insisted on, it does not operate as a general 
exception to the rule. 

When the harm inflicted by an aan is less than a mayhem or 
where there is no measurable physical harm at all, the position in 
English law, and indeed in common law jurisdictéons gtnerally, is 
less sharply defined. In Christopherson v. Bare, Patteson J. said: 
“ An assault must be an act done against the will of the party 
assaulted: and therefore it cannot be said that a party has been 
assaulted by his own permission.’?* The South Dakota decision 
in Site v. Archer quotes Bishop on Criminal Law: “One Who 
assaults or whips another at his request or with his consent does 
any other act which under ordinary circumstances would amount 
to an indictable battery commits no crime.” ® In Smith v. State 
the court said: “ An assault ... upon a consenting party would 
seem to be a legal absurdity.’?’ English courts, however, have 
been quite ready to convict of assault in some circumstances even 
in the face of consent, especially in the line of cases on prize fights. 
A delicate distinction has had to be drawn here between permissible 
boxing matches and brutal contests which are to be declared illegal. 
The matter was well put by Sir Michael Foster. Speaking of the 
sports of cudgelling and wrestling, he wrote: 


‘* Here is indeed the appearance of a combat, but it is in 
reality no more than a friendly exertion of strength and 
dexterity. ... They are manly diversions, they tend to give 
strength, skill and activity and may fit people for defence. ... 
I would not be understood to speak of prize fights . . . which 
are exhibited for lucre and can serve no valuable purpose, 
but on the contrary encourage a spirit of idleness &nd 
debauchery.” $ 


So in Perkins the accused were indicted for riot and assault for 
taking part in a prize fight. In his summing up Patteson J. said: 
“It is proved that all the defendants were assisting in this breach 
of the peace; and there is no doubt that persons who are presen? 
on such an occasion, and taking any part in the matter, are all 
equally guilty as principals.” ° In Orton the chairman directed 
the jury that if the encounter was a mere exhibition of skill én 
sparring it was no offence in law, but if the combatants intended 


5 (1848) 11 Q.B. 478 at 477. 
8 FP Bouth aides 187; 115 N.W. 1076 at 1076 (1908), citing I Bishop, Criminal 
ato, p 
712 Ohio Bt. 80 Am.Dec. 855. 
8 es Law 259. In R. v. Young (1866) 10 Cox O.C. 871 it was held that a 
match was lawful if there was no likelihood of serious bodily harm. 
8 (1881) 0. & P. 687. The fey. ary wae evidently troubled at the prospect of can- 
victing of assault thosa, of the accused who had been mere spectators and, in 
apt of the idee 8 plain direction, uitted them on this gount. See, too, 
atthew y. Herton (1692) Comb. 218 (‘' Licence to Seat me is void, because 
‘ts against the peace ™'). 
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to fight until one gave up from exhaustion it was a criminal offence. 
This direction was approved by the Court for Crown Cases 
Reserved.*° The charge in Orton’s case was of unlawful assembly 
but it is presumably a faif deduction that a charge of assault would 
have lain. This view of the law crystallised and received its most 
authoritative expression in Coney, a case reserved by quarter 
sessions for the Court for Crown Cases Reserved. There the pro- 
ceedings again arose out of a prize fight and the charge this time 
was one of assault. The judgment of Hawkins J. is particularly 
instructive: 


e “The defendant’s counsel contended that, each of the 
combatants having assented to the fight, neither coui be 
convicted of an assault upon the other. To this contention I 
cannot give my sanction.... Whatever may be the effect of 
a consent in a suit between party and party, it is not in the 
power of any man to give an effectual consent to that which 
amounts to, or has a direct tendency to create, a breach of the 
peace.... Nothing can be clearer to my mind than that every 
fight in which the object and intent of each of the combatants 
is to subdue the other by violent blows is, or has a direct 
tendency to, a breach of the peace... .”? 4 


The judgments in this case in the Court for Crown Cases 
Reserved rest the finding of criminal assault equally on the grounds 
of the tendency to a breach of the peace and the tendency to cause 
bodily harm to the participants. So, Cave J. said: “ The true 
view is, I think, that a blow struck in anger, or which is likely or 
is intended to do corporal hurt, is an assault, but that a blow struck 
in sport, and not likely, nor intended to cause bodily harm, is not 
an assault... .’?7* And Mathew J.: “ There is, however, abun- 
dant authority for saying that no consent can render that innocent 
which is in fact dangerous.’ ** This criterion for the availability 
of the defence of consent seems now to have gained wide acceptance 
in common law jurisdictions. Beale, writing in 1895 in one of the 
few general treatments of consent in common law literature, 
summed up the position: ‘“ In°cases of actual personal injury, 
whether homicide, mayhem or battery, consent of the injured party 
is no excuse to the wrongdoer if the act consented to tends to a 
breach of the peace or to severe bodily harm, or to a loss of chastity 
which is not consented to.” * An identical position appears to be 
accepted in modern American law." In so far then as the com- 
mon law has developed any general doctrine of consent as a defence 


10 (1878) 14 Cox C.C. 226. The accused were convicted, even thiugh the fighters 
had worn gloves, there being sufficient other evidence of the serious and 
sanguinary nature of the combat. 
11 (1882) 8 Q.B.D. 534 at 558. A Canadian decision holding that consent is no 
* defence to a charge of assault where there has been a breach of the peace is 
R. v. Buchagan (1898) 12 Man.L.R. 190; 15 E.B.D. 992. 
12 At 599. 18 At 547, 
14 “ Consent in the Criminal Law,” 8 errs Rev. 817 at 327. ° i 
15 See Perkins, Criminal Lgw (1957), p 853. 
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it is one extracted from decisions on prize fights, duels and sparring 
matches. The question to be asked is whether this limitation of 
the defence of consent by the boundaries of breach of the peace and 
bodily harm jg a sufficiently subtle expression of public policy in 
other fields. 


SEXUAL OFFENCES r ° 


The relevance of consent here is first, as always, to the liability of 
the actor or agent. Does the consent of the victim, or pathic, 
exonerate the agent? But, secondly, in this area we are especially 
confronted tog’ with the position of the consenting victim. Does 
his ọr her consensual participation amount in itself to a criminal 
offence, usually of course to aiding and abetting the principal 
offence of the agent ? 

At common law, in the absence of bodily harm or a breach of 
the peace, the consent of the victim always negatived the assault 
element of a sexual offence, so that in the absence of a specific 
offence of which assault was not a necessary ingredient and in the 
absence of a statute expressly negativing consent as a defence, 
consent would always provide a good answer. This was so even in 
the case of very young children, as in Meredith 1° where the subject 
was a girl of ten. The matter was put plainly by Hawkins J. in 
Coney: ** The cases of alleged indecent assaults on young children 
by their consent . . . may all be disposed of in this one observation, 
viz., that the indecent impositions of hands charged in those cases 
as assaults neither involved, nor were calculated to involve, 
breaches of the peace, and, therefore, being by consent, were not 
punishable as assaults, any more than they would have been had 
the objects of them been for the most innocent purposes.” ** Here 
already then, in Coney itself, the very case which purported to lay 
down a rubric for testing the availability of consent as a defence, 
that rubric is found wanting by admission in cases of indecent acts 
with young children. Statutory intervention was inevitable and 
by the Crimihal Law Amendment Act of 1880, section 2, it wag 
provided that it should be no defence to a charge of indecent assault 
on a child under the age of thirteen to prove that the child con- 
sented to the act of indecency. By the Criminal Law Amendment 
Act of 1922 the age of consent was raised to sixteen. The governing 
enactment is now section 14 of the Sexual Offences Act, 1956, which 
has made a perhaps significant change in wording. After creating 
the offence of indecent assaults on women, it goes on: “A girl 
under the age, of sixteen cannot in law give any consent which would 
prevent an act, being an assault for the purposes of this section.” 
Section 15 makes identical provisions for indecent assaults on men 


e 
& P. 589. , See, too, R. v. Marten (1889) 9 G. & P. 218; R. v. 
8 Cox C.. 286; R. v. Mehegan (1856) 7 Cox 0.0. 145; R. v. 
865) 10 Cox ©.C. 114. e : 

B.D. $84 at 554-555. i 
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and boys.75 Similarly in a series of enactments of which the govern- 
ing ones are now sections 6 and 6 of the Sexual Offences Act, 1956, 
it was made an offence to have unlawful sexual intercourse 
(formerly known as unlaWful carnal knowledge) with a girl under 
sixteen. The bodily harm and breach of the peace tests being 
utterly irrelevant in this context, the expression of public policy 
is secured by thé piecemeal intervention of statute. The dangers 
of such an approach are that marginal problems may arise, not 
expressly provided for by statute, which must then be solved in a 
mechanical fashion in the absence of any general declaration of 
policy in this area. These problems become app&rent when we 
consider the position of the party consenting to the prohibited act. 

In a number of instances it is perfectly clear that the consenting 
party commits an offence, e.g., sodomy between adults, incest 
between adults, gross indecency between adult males. In some of 
these cases we may of course quarrel with the expressed policy of 
the law, but at least its expression is beyond doubt. But what is 
the position where at common law the consent of the one party 
would have been a defence to the other, but where this defence has 
been removed by statute in the interests of the victim? An offence 
having been created with respect to the agent in spite of the other 
party’s consent, can it be said that the other party in giving consent 
becomes guilty of the offence as aider and abettor? Obviously the 
wording of the relevant enactment must first be carefully 
scrutinised. If we compare on the one hand statutory language in 
the case of the offences of buggery, gross indecency between males, 
and incest with, on the other hand, the statutory language in the 
offence of indecent assault the contrast is plain. In the first group 
we.find the statute speaking of “‘ to commit an act of gross inde- 
cency with another man,” 1° “ to commit buggery with another 
person ” 7° and, for incest in the case of a man, “ to have sexual 
intercourse with. ...°? ™ In the case of incest by a woman the 


18 The earlier enactments linked consent specifically with the ‘‘ act of indecency.” 

, This made possible the argument that, if the assault was severable from the 
indecent act (which if passive would not in itself amount to an assault, 
Fairclough v. Whipp (1951) 85 Cr.App.R. 188) and if the assault was con- 
sented to, the prosecution must fail. This is thought to have contributed to 
the controversial decision of the Divisional Court in D.P.P. v. Rogers (1958) 

° 87 OCr.App.R. 187 where a father, who, with the intention of engagmg in 
indecent activities, had put his arm around his young daughter to lead her 
upstairs, was acquitted of indecent assault. A valuable discussion of these 
eases and allied problems is Mackesy, ‘‘ The Criminal Law and the Woman 
Seducer ” [1956] Crim.L.R. 446, 529 and 798. This difficulty may now have 
been removed by the altered wording introduced by the Sexual Offences Act, 
1966, but until recently there remamed the much criticised gap in the law that 
it ‘was no offence to perform an indecent act m the presenge of children or to 
procure a child to perform an indecent act on one’s person. See Wilhams v. 
Gsbbs (1958) Crim.C. & O. 188 and the First Report of the Criminal Law 
e Revision Committee (Indecency with Children) Cmnd. 886. This is now 

rectified by the Indecency with Children Act, 1960. e 

19 g, 19, Sexual’ Offences Act, 1956 (italics added). , 

20 g, 18 (1), Sexual Offences Act, 1956 (italics added). ° ° 

21 5. 10 (1), Sexual Offences Act, 1956 (italics added). ° 
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statute makes the matter quite clear by providing: “It is an 
offence for a woman of the age of sixteen or over to permit a man 
... to have sexual intercourse with her by consent.” ?? This statu- 
tory language clearly seems to contentplate the creation of an 
offence between two consenting parties who shall be equally 
culpable. Quite a contrary intention would seem to be apparent 
in the denial of consent as a defence in the cases df indetent assault 
on girls and boys under the age of sixteen. The statute here speaks 
of indecent absault on women and men. In going on to provide 
that the consent of boys and girls under sixteen shall be no consent 
on such a charge it is, therefore, reasonable to conclude that here, 
whege both parties were previously non-culpable, the intention is 
to create an offence with respect to the one but not the other. 
But the position is less simple in the offence of unlawful sexual 
intercourse with girls under sixteen. Here the statutory language 
is identical with that in the offences of gross indecency, buggery and 
incest, and it is, therefore, quite possible to put up a plausible 
argument that the young girl in these cases can be regarded as an 
aider and abettor. This indeed was strongly argued for the prose- 
cution in Tyrrell, where a girl under sixteen was convicted by the 
trial court of aiding and abetting a man to have unlawful carnal 
knowledge of her (as the crime then was) under section 5 of the 
Criminal Law Amendment Act, 1885. But the Court for Crown 
Cases Reserved upset the conviction on the ground that the statute 
was designed for the protection of young girls and was not meant 
to implicate them criminally. It is perhaps beyond much doubt 
that the Court for Crown Cases Reserved was here correctly inter- 
preting the intention of the legislature. It does not of course follow 
that such a legislative policy is itself beyond doubt. It has heen 
vigorously argued that when a girl is over the age of fourteen it 
should be a defence to a man charged with unlawful sexual inter- 
course with her to show that the girl understood the nature and 
implications of the sexual act and consented.** This argument goes 
to the culpabflity of the man; but, accepting the policy for the sake 
of argument of holding the man “sulpable in all circumstances, w8 
may adapt the argument and suggest that the general deterrent 
policy of the law might be better served by regarding the girl as an 
accomplice in a mutually unlawful act of sexual intercourse, when 
she consented with understanding of the nature and implications 
of the act. This argument can perhaps be slightly strengthened by 
a semantic point. The English variety of this offence has always 
22 a, 11 (1), Benal Offences Act, 1956. Some American states holds that incest 
is only committed where there is consent. If force is wen rape is thb only 
a appro pate charge. See Miller, Criminal Law (1984), p. 
[ 1Q.B. 710. It is proper to convict of this etches ay even if the girl pa 
not consent, R. v. Neale (1844) 1 Den. 36. 
24 Note, “ Forcible and Statutory Rape and the Consent Standard," 6% Yale a J. 
55, 80. But the Departmental Committee on Sexual Offence’ againas Young 


© Persons (1025) Cmd. 2561 reported in favour of raising the age of consent for 
females from sixteen to feyonteen, 
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been known as unlawful carnal knowledge or unlawful sexual inter- 
course, thus marking it off clearly from the offence of rape, unlike 
most American jurisdictions where it is commonly known as statu- 
tory rape. This is a sensible recognition of the alleviating presence 
of consent here, which, in some circumstances, may make the girl 
at least equally culpable. The merit of this choice of language is 
perhaps vitiited by the fact than an indecent agsault is still known 
as an assault even though it may be done with the eager collabora- 
tion of a fifteen-year-old girl. Here, with indecent ‘assaults, the 
age limit of sixteen can in some cases appear absurdly high and the 
law ought to be put on a rational basis, either by meking the girl’s 
appreciation of the nature of the act a defence to the man er a 
ground for her conviction. The latter step, though rational in its 
distribution of culpability, would prove ludicrous if strictly enforced 
which supports the view that the wiser step, both with unlawful 
sexual intercourse and with indecent assaults, would be to make the 
understanding consent of a girl over fourteen a defence to the man 
charged. 

The form in which the question of the consenting person’s culpa- 
bility has most often come before the courts has been in connection 
with corroboration. In Jellyman, where the husband was charged 
with committing buggery on his wife, Patteson J. said: ‘‘ There was 
a case of this kind which I had the misfortune to try, and it there 
appeared that the wife consented. If that had been so here, the 
prisoner must have been acquitted; for although consent or non- 
consent is not material to the offence, yet, as the wife, if she 
consented, would be an accomplice, she would require confirma- 
tion... .” 35 In this way consent, although denied expressly as a 
defence, often achieves such a status indirectly. In Jellyman itself, 
although the wife claimed to have resisted, the husband was 
acquitted. Difficulty has been encountered when the consenting 
pathic has been a young boy. In Tate * a boy pathic of sixteen 
was held to be an accomplice to sodomy so that corroboration was 
necessary when the adult offender was charged. In Cfichley °! the 
accused was charged with assault with intent to commit sodomy 
(now an offence under section 16, Sexual Offences Act, 1956). It 
was alleged that he had committed the offence with a boy of thirteen 
while a boy of ten was told to keep watch. The argument turned 
on whether the boys were to be regarded as accomplices so that 
corroboration would be necessary. It was agreed by the defence 
that a boy under fourteen could not be convicted of active sodomy 
because of the general presumption that a boy of this age is in- 
capable of a sexual offence involving active intercourge,® but it was 


25 (1888) 8 C. & a 

24, [1908] 2 K.B. 3 (008 1 Or. App.R. 89. 

a7 (1018) 9 Cr.A 

28 Bee R. v. App eB (1828) 8 0. & P. 898: "This "boy being under fourteen, 
he cannot, by law, be found guilty of a rape, except = a principa? in the 
second degres Peper Vaughan »)e 
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argued that he could be an accessory and also an aider and abettor 
if he had passively consented and if the necessary mischievous 
intent could be shown. The prosecution submitted that a boy 
under fourteen could not be indicted for sodomy at all. In the 
judgment of the Court of Criminal Appeal it was held that the boy 
who kept a lookout could have been an accomplice but that on the 
facts he was not, since there was no guilty knowledge ormischievous 
intent. There is no discussion in the judgment of the position of 
the pathic and, since the argument centred on the sexual incapacity 
of boys under fourteen, the case is not helpful on the general prob- 
lem of consent. But the issue seems to have been clarified in 
Tatam *° where the accused was convicted of sodomy with boys 
some of whom were over fourteen and some under. The Court of 
Criminal Appeal held that boys under the age of fourteen could 
not be convicted as accomplices to sodomy in the role of consenting 
pathics, but that a consenting boy over the age of fourteen could be. 
Once again it must be borne in mind that the decision, although 
clear cut, was given in the context of the corroboration issue.*° 
On the authority of Tatam it now appears that a boy between 
the ages of fourteen and sixteen can be convicted of the very serious 
offence of sodomy as an accomplice when he is a consenting pathic. 
This is very hard to reconcile with the rule that a girl under the 
age of sixteen is not guilty of any crime when consenting to sexual 
intercourse which will be criminal for the male partner, even though 
she may have been the active instigator. And can a boy under 
sixteen be convicted of committing an act of gross indecency with 
another man? * Mr. Turner, in his edition of Russell, takes the 
view that under the principle of Tyrrell, there could be no con- 
viction here.** But this view implies the application to the offence 
of gross indecency between men of a principle drawn from "the 
offence of unlawful sexual intercourse with girls, a transference 
which can be by no means certain. Again, can a girl under sixteen 
who consents to an act of sodomy being committed upon her be 
convicted as an accomplice? There appears to be no express autho- 
rity on this and the solution is véry arguable.®* Can the offence of 
unlawful sexual intercourse include an act of sodomy? If it can, 
then the legal position of the girl ought not to depend on the form 
of the charge and she should be immune from liability when can- 
senting to sodomy, applying the principle in Tyrrell. But it is 
submitted that the better view is that unlawful sexual intercourse 


29 (1921) 15 Cr.App.R. 182. 

30 With respect fo the law of sodomy in the United States, Perkins, Criminal Law 
(1957), pp. 5, writes: “If the act is committed on a very young boy 
only the older*person 18 guy and the child is not an sccomplice,™ but the 
cases cited are ones in ch the boy was, respectively, 12, 10 and 7 years 


old. 
31 B. 46, Sexual Offences Act, res provides that '' than ” indlndes “ boy." 
32 1 Russell, Crime (1958); 
23 Btephen, ‘Digest of the ial Law, Art. 240, took éhe view that bbth boys 
and girls Betweep 14 and 16 could be convicted as Sues as to sodomy. 
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does not include an act of sodomy," in which case the formal argu- 
ments would be in favour of admitting the possibility of convicting 
the consenting girl on the charge of sodomy itself. 

Mr. Turner’s view is ‘that “ there is nothing ig the statutes 
dealing with sodomy to show that they were enacted to save young 
people from themselves, so as to bring this case [i.e., Tatam] within 
the principle applfed to cases of consent by females of tender years.” 
He goes on to comment that “ the matter is not perhaps of great 
practical importance since the desirability of corroboration can be 
treated as arising from the fact that the case is a sexual one, and as 
such the evidence of a male person of tender years should be 
received with caution apart from any rule of law.” *° . 

With respect, it is not wise to conclude that the only relevance 
of this issue will be in connection with corroboration. Though it 
may be extremely unlikely that a prosecution would ever be brought 
against a boy or girl under sixteen who had consented to sodomy, 
yet it is not so unthinkable as to be unworthy of examination. 
Apart from this practical possibility, the anomalies in the present 
law reveal a basic neglect of the policy questions relevant on the 
issue of consent. It may be that the statutory offence of unlawful 
sexual intercourse with girls under sixteen was created with the 
express policy of protecting young girls against themselves as well 
as against men and that no such express policy can be located in 
the older and more general offence of sodomy. But this should not 
deter an attempt to examine the present criminal law in the light of 
rational considerations. We have seen that with the offence of 
unlawful sexual intercourse with a girl under sixteen the culpability 
of the parties may vary enormously, and it has been suggested that 
this should in some measure be recognised either by admitting as a 
defence to the man that a girl over fourteen consented when appre- 
ciating the nature and implications of the act or by making this a 
ground for the conviction of the girl. Is there any good reason 
for adopting a different test in the case of sodomy? Can a girl or 
joy over the age of criminal responsibility but under the age of 
sixteen give that full and understanding consent to an act of sodomy 
being committed upon her or him that can in some circumstances 
be given by a girl of that age to a normal act of sexual intercourse? 


M The old cases on rape are not very helpful on this point, although one does 
sometimes find language broad enough to cover unnatural mtercourse, 6.g., 
‘The only question . . . is whether the private porte of the man did enter 
into the person of the woman,” R. v. Allen (1889) 9 O. & P. 81 at 84. 
Stephen, Digest of the Criminal Law, Art. 850, defines carpal knowledge as 
“ éhe penetration to any the slightest degree of the organ alleged to have been 
carnally known by the male organ of generation.’ This is repeated ın 8. 1, 
First Schedule, Tasmanian Criminal Code Act, 1924. The English statutes 

e do not help on the pojnt, s. 44 of the Sexual Offences Act, 1056, merely 
providing that ‘‘ where . . . it is necessary to prove sexual intercourse (whether 
natural or uñnatural), it shall not be necessary to prove the completion of the 


intercourse by the erflission of seed . . ."’ ä ° 
35 1 Russell, Crime 1958), P 148. . 
° 
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Whatever the answer to this may be, the present law is surely at 
fault in assuming that such a consent is always an understanding 
one, which is the conclusion implicit in the present rule that such a 
young person, can be convicted as an accomplice. Acquiescing for 
the moment in the policy of continuing a general crime of sodomy, 
the best solution, it is submitted, would be, as with the offence of 
unlawful sexual intercourse, to provide that genetally nô girl or boy 
under the age of sixteen should be liable to conviction for sodomy 
as a consentitg pathic,®* but that where the prosecution can prove 
that the young person understood the nature and implications of the 
act and freely consented a conviction would be proper. It may 
well,be that with the unnatural act of sodomy this burden might be 
harder for the prosecution to discharge than in the case of normal 
sexual intercourse with a girl under the age of sixteen, but there 
would seem to be no powerful considerations arguing in favour of 
any general distinction. If any general distinction at all is defensi- 
ble it would surely be the complete exemption from prosecution of 
persons under sixteen who are consenting pathics in sodomy, and 
the present law quite reverses this. The present anomalies are 
clearly due to the accident of sodomy being a general and ancient 
offence, while the offence of unlawful sexual intercourse is restricted 
in its scope to young girls and is of comparatively recent statutory 
origin. 
Sapo-Masocuistic ACTIVITIES 

Although it is now a long time since Krafft-Ebing’s works were 
published, there is a remarkable dearth of authority on the avail- 
ability of consent as a defence when a charge of assault or indecent 
assault is based on sado-masochistic activity. In England there is 
the one central decision of Donovan ** which is always cited ås a 
general authority on the limits of the defence of consent to assault. 

In that case the accused had taken a seventeen-year-old girl to 
his garage and, for purposes of perverted sexual gratification, had 
there beaten her with a cane. There was a good deal of evidence 
that the girl had throughout been aware of his intention and had 
consented. No serious injury was suffered but a doctor who had 
examined the girl two days after the beating testified that there 
were some red marks on her body and that in his opinion she hgd 
suffered a “* fairly severe beating.” The accused was charged with 
common assault and indecent assault. At the trial at quarter 
sessions the Chairman had throughout assumed that consent would 


36 The propositién to the contrary in Talam would not be difficult to overrule. 
The Judgment ef the Court of Criminal Appeal in that case is very briéf and 
the point at issue was not the conviction of the boy but corroboration. The 
only passage in the ju ojo dgment which is relevant is the following: ‘‘In the case 
of the eldest boy, who was over fourteen, there was some evi ence—not mouth 
——that he was an accomplice... ,”" 15 Cr.App.R. 182. The possible liability 
of the boy is clearly assumed but not s0 authoritatively, as to be beyond further 

e discussion. 

37 [1934] 2 K.B. 498. . ee 
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be a good defence but had not made it clear to the jury in his 
direction that the burden of negativing consent was on the prosecu- 
tion. The accused was convicted and the Court of Criminal 
Appeal felt compelled to quash this conviction on the ground that 
the whole trial had proceeded on the assumption that*consent would 
. be a good defence and that no adequate direction on the burden of 
proof had Been given. 

Counsel for the prosecution argued both before the trial court 
and the Court of Criminal Appeal that it was unnecessary to show 
lack of consent to convict the accused, and the Court of Criminal 

eal therefore felt obliged to discuss generally the availability of 
conbent as a defence in such cases. Citing and relying largely on 
the judgments i in Coney the court laid it down that consent is only a 
defence in such cases when bodily harm is not a probable conse- 
quence of the acts done,” and went on to say: “* For this purpose 
we think that ‘ bodily harm ’ has its ordinary meaning and includes 
any hurt or injury calculated to interfere with the health or comfort 
of the prosecutor. Such hurt or injury need not be permanent, but 
must, no doubt, be more than merely transient and trifling.” °° 
The court was not willing to let the conviction stand, since they 
were not prepared to say that, if a proper direction on these lines 
had been given to the jury, an acquittal would have been unreason- 
able. But the court’s own view of the facts of the case emerges 
clearly in a passage which deserves to be quoted for the light which 
it throws on the possible attitude of English courts to sado- 
masochistic practices. 

‘ It may well be that, if the first question had been left to 
the jury, they would have answered it by saying that the appel- 
. lant intended to cause and inflicted blows likely to cause bodily 
* harm to the prosecutrix.... But, although we think it prob- 
able that this would have “been the jury’s view, it is, in our 
opinion, impossible to say that they must inevitably have so 
found. There are many gradations between a slight tap and a 
severe blow, and the question whether partic blows were 
likely or intended to cause hodily harm is one eminently fitted 
for the decision of a jury upon evidence which they have heard. 
We may have little doubt what the decision would have been 
in this case... .”? 40 


° In the Southern Rhodesian case of McCoy ** the accused, the 
manager of an airline company, caned a hostess for a breach of 


38 At 507. 

39 At 509. 

40 Af 510. The court made it clear that the motive of the partig may be material. 
A greater degree of harm may be consented to in a ‘‘ manly diversion '’ than in 
a case like Donovan, where ‘‘it was not in dispute that the motive of the 

° appellant was to gratify his own perverted desires” (at 509). The case is 
discussed by pam Williams. ‘ Consent and Public Policy ” RA Crim. 
L.R. 154. 

41 [1958] 2 B.A. 4 (onthern Rhodesia); 15 B.E.D. 992. é 
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regulations. She was an immigrant on probation, was in financial 
difficulties and consequently would have been placed in a very 
difficult position by losing her job. She consented to being caned 
when this was offered as an alternative to her being grounded, which 
would have meknt loss of pay and perhaps eventual dismissal. The 
beating consisted of six cuts with a light cane but was administered 
in degrading and humiliating circumstances. ‘Whe agcused was 
convicted of assault and his appeal dismissed, the court holding that 
the prosecution had proved the infliction of bodily harm and the 
accused’s intention to inflict it. But this finding is not vital to the 
decision since the court also found that the woman had not freely 
consented. A significant point in the present context is that the 
whole tone of the judgment indicates that the court was much 
influenced in its finding of an intention to cause bodily harm by the 
degrading circumstances of the caning. 

In the Tlinois case of Cohoon “ the defendant was a sixty-two- 
year-old farmer with a twenty-one-year-old wife. She had con- 
fessed indiscretions with other men. She suggested one day that 
her husband should go to town for provisions but he objected that 
if he did she might run away. She then said that, if he thought 
this, he should chain her up while he was away. The accused 
testified that he objected to this proposal but that she insisted, 
whereon he put one chain around her neck and, at her further 
insistence, another around her leg. He then went to market but, 
while there, was arrested for another offence and had to tell the 
police of his wife’s condition so that they might go to extricate her. 
He was charged with false imprisonment and convicted by the trial 
court, but the conviction was quashed by the appeal court on the 
ground of consent, the court commenting: “ In the light of her 
confessed indiscretions with other men, she may have been moti- 
vated by some queer obsession of self martyrdom, in requesting that 
she be tied up.” 4 There is no discussion in the judgment of the 
limits of consent as a defence in such a context. 

This field of consensual sado-masochistic activity is one where, 
it is submitted, the law must tread with more than usual caution. 
The pleasure-pain syndrome is so characteristic of ordinary love- 
making that the boundary across which such activity becomes a 
perversion is not easy to draw. Fortunately there is of course ne 
need for the courts to draw any hard line here between normal and 
perverted sexual acts. The question of criminal liability is not this 
question. But the danger is perhaps that the one judgment may 
impinge upon the other, that an inarticulate judgment that the 
defendant’s conguct i is unnatural or disgusting may encourage’ an 
express judgment that it is criminal. This may be so especially 
where, as in Donovan, the conduct involved jis of a stylised kind, 
42 815 Il App. 259; 42 N. E. (24) 969 (1949). s i ; 
43°49 N.E. (2d) at 97}. 
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unaccompanied by more usual demonstrations of affection, and 
therefore more plainly appears unnatural. The bodily harm test is 
a sensible one though it may be suggested that the limits of the test 
are not made very clear jn Donovan itself. It must be calculated 
to interfere with health or comfort; it need not be ‘permanent but 
must be more than merely transient and trifling. The vital words, 
* more than megely transient and trifling ”? are capable of a wide 
range of interpretation. If they should be‘interpreted so as to 
convict an accused in the circumstances of Donovay’s case (as, it 
will be remembered, the Court of Criminal Appeal strongly suggested 
would have been proper) then it is submitted that the test is too 
hafsh against the defendant. It must be remembered that sado- 
masochistic consensual practices may take place in a variéty of 
circumstances where the nature of the consent subtly differs. We 
may have, for example, the true meeting of minds where both 
parties derive peculiar pleasure from their respective roles. Then 
there may be the case of the disinterested or reluctant aggressor who 
plays his or her role to please the masochistic partner who derives 
pleasure therefrom. Conversely there may be the case of the 
reluctant partner who submits out of a desire to please but who 
derives no pleasure from and indeed may dislike the proceedings. 
And there may be the case of a consent purchased for money. It 
might be thought that the reluctant aggressor and the aggressor 
who collaborates with an eager partner ought not to be judged on 
quite the same basis as the one who persuades a reluctant partner 
or who purchases a consent for money. But such distinctions would 
probably be too difficult to draw in practice and we must be satis- 
fied with a general test. For this purpose the bodily harm test is 
reasonable in its essentials but might be interpreted somewhat more 
liberally than the judgment in Donovan would seem to indicate. 
The texts on sexual practice in this area demonstrate that the whole 
object of a sado-masochistic practice will often be the infliction of 
severe, temporary discomfort. It may be ‘* transient ’? but will 
often be more than “ trifling.” Where no likelihood of permanent 
* harm is present it would not seeta to be good policy to declare such 
acts criminal where consent is free and full. 


ConcLUSION 


It is not suggested that there is available any easy solution of the 
problems raised by the consent issue in sexual offences through the 
enunciation of some general principle in the form of an enactment 
that might govern all cases of consent. Indeed, any such general 
enactment could only be phrased in the most general’ terms of public 
policy. What is needed, rather, is a high degree of practical aware- 
pess in the case of each specific offence of the variable policy factors 
involved. It is submitted that the present state of the law on 
sexual offences reveals anomalies which demonstrate that the policy 
factors have not been fully thought through and rationally applied. 
° e 
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NEW SOUTH ‘WALES HIRE-PURCHASE 
LEGISLATION * 


® 
e 
To taosg interested in hire-purchase legislation and the problems 
it seeks to solve, the New South Wales Hire-Purchase Act, 1960,! 
will prove of great interest for several reasons. First, the Act is 
bgsed on the uniform Hire-Purchase Bill è which was adopted at a 
conference of Australian state and federal officials in 1959 * and has 
now been enacted by Queensland,* Victoria,®> Tasmania and 
Western Australia,’ in addition to New South Wales. Secondly, 
New South Wales has a distinguished record in the field of hire- 
purchase legislation, and until the adoption of the uniform Bill its 
legislation was perhaps more comprehensive ® than that of any 
other English-speaking jurisdiction which follows the hire-purchase 
method of financing instalment sales. Thirdly, the new Act 


* This article was written before the Final Report of the (Molony) Committee on 
Consumer Protection; Cmnd. 1781. 

1 Act No. 88, 1960. Date of commencement proclaimed as 1/8/60 (Gaz. No. 73, 
17/6/60, p. 1877). The debates on the Bull (hereafter referred to as ‘' 1960 
Debates '') will be found in the New South Wales Parhamentary Debates, 
30th Parliament, 2nd Session (959-60): nee 55, March 20, 1060, p. 3391 
et seq. (L.A., Ist R.); No. 60, April 7, 1960, p. 8866 et seq. (L.A., 2nd R.); 
No. 61, Apn 12, 1960, p. 3951 et seq. (L.C, Bad R.). The 1957 Debates on 
the Hire chase Agreements (Amendment) Act, 1057, to which reference will 
be made in subsequent footnotes, will be found in the followin reports : 
1056-57, 88th Parliament, 2nd Session, No. 77, April 2, 1957, p. 4270 et seg. 
e L-A., ist R.); No. 82, April 11, 1957, p. 4600 et seg. A., and R.); No. 88, 
* Apol 17, 1957, p. 4856 et et seq. (nd . (continued) and Committee stage) ; 
No. 83, April 17, 1957, p. 4870 et seg. (U.C., Ist R.); No. 88, April 17, 1957, 
p. 4001 et seq. (L.C., dnd R.). 

3 1960 Debates, p. 3866. 

8 It is interesting to note that whilst the primary purpose of the Canadian 
Uniform Conditional Sales Act (ongimally drafted in 1922 and revised in 1047 
and 1955) was to facilitate are ae intercourse betweerf the provinces, the 
aim of the Australian Bull is (a) solve the problem of "interstate agres: 
ments,” and (b) to secure proper economic control over the volume of . 
purchase credit. See 1960 Debates, pp. 8678, 8891, 8866, 8052. Cf. the 
writer’s ‘' hepa of Legis lation in Cansda—the Conditional Sales 

_ Experience '' (1961) 89 Qan. Bar: Rev. 165. The first problem appears to be 

to Australia. It was found, for example, that some New South 

ales finance companies were subjecting their agreements to the law of 

South Australia in order to avoid the more onerous New South Wales legis- 

lation, constitutional difficulties apparently preventing tho individual states 
from successfully outlawing such choice-of-law clauses. 

4 Hire-Purchase Act, 1959. (Acts of the Parliament of Queensland, 1959—60, Act 

No. 88.) See also (1960) 18 Austr.Convey. 44. 
5 Hire-Purchase Act, 1959. (The Acts of the Parliament &f Victoria, 1059, Act 


No. 6581. 
8 Hive Purchase Act, 1959. (The Acts of the Parliament of Tasmania, 1059, 
Act No. 79. 
T ERAN Act, 1959. (The Statutes of Western Australia, 1959, Act 
No. 68.) . 
8 Cf. 1980 Dekates,, p. ii à * ad 
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attempts to deal, in outline or in detail, with almost ° every problem 
or abuse which has arisen or been reported in England. 

The Act is divided into eight parts and contains no less than 
fifty-four lengthy sections, together with fpur schedules. It covers 
not only thoseesubjects which are also dealt with in the English 
hire-purchase Acts, such as disclosure requirements,’° warranties 
and conditions,” the hirer’s right to terminate the einen 12 and 
the owner’s rights antl duties in case of the hirer’s default," but 
also many others not even touched upon in the English legislation. 
In the latter category fall the regulation of hire-purchase agreements 
with married persons,** the prohibition of blank spaces and altera- 
tions in agreements," the dealer’s and the owner’s liability for 
represtntations made or given by the dealer," the hirer’s right to a 
reduction in the finance charge in the case of an early completion 
of the hire-purchase agreement,’’ the assignability of the hirer’s 
rights in the agreement,'® the regulation of guarantees ° and 
insurance charges,”° the recognition of lien rights arising out of work 
done on the goods,* and the partial abolition of the common law 
rules regarding hire-purchase goods which have become fixtures.?? 
Three other topics of great practical importance are also covered, 
namely, minimum deposits by the hirer," avoidance of dealers’ 
commissions,** and limitation of finance charges.** All that will be 
attempted in these few pages, however, is to draw attention to those 
aspects of the Act which may be expected to be of the most 
immediate interest to the English reader. 


Toe SCOPE or THE Act AND THE DEFINITION oF ‘f HmE-PURCHASE 
AGREEMENT ” 


Unlike the English hire-purchase Acts and many North American 
retail instalment sales Acts,” the New South Wales Act is not con- 
fined to agreements with defined financial ceilings. Nor does it 
9 One notable exception is the pre rotection of innocent purchasers of motor- 


vehicles from hirers. For the N.8.W. Government's reasons for failing to 
take action, see*1957 Debates, pp. 409-410. 


10 gg. 8, 4. 1 g, 6. 
12 g, 12, 13 gg. 18 to 17. 
14 3,45. Generally speaking both spouses must agree to enter into the agreement. 
15 g, 48, 16 g, 6. 
17 g. 11. 18 g. 9.4 
19 gg. 18, 19. 20 gg, 20 to 24. 
21 g. 84, 22 g. 85. 
33 ss, 27 to BI at s, 37. 35 ga, 25, 26. 


28 See passim, Wm. E. an, ‘‘A Survey of Retail Instalment Sales Legis- 
lation " 54 Cornell L.Q. (1058) 88, esp. at pp. 71-78. Many of the American 
states now have dual Acts: one of general import applicable. to all conditional 
sales, and anothtr, of limited scope, usually confined to retail sales of some or 
all types of Pao. The Canehar cians: fetter Gt Ga OC 
$2, and $7,500. The Canadian picture is rather more complicated. Of all 
the provincial Acts only Quebec's (Statutes of Quebec, 1947, c. 78, adding, 

Artidles 156la-j to the Code Civil) has any financial limits, ‘but it ‘must be? 
borne in mind that, apart from the Quebec provisions, only the Alberta and 
Saskatchewan Acts ‘do more, in the way of consumer pgotection, than eonfer 
% right ‘of redemption after repossession on the hirer. 
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draw any distinction between agreements involving consumer goods 
and those involving other types of goods. While, therefore, the Act 
eliminates one of the basic shortcomings in the English Acts, it is 
perhaps arguable that it has gone to the opposite extreme of 
according statutory protection to classes of persons, Such as business 
and professional hirers, who may be in little need of it. The ideal 
solution, % maygbe felt, is to have two Acts—or one Act with two 
parts—the first of which would be general in character and appli- 
cable to all hire-purchase agreements and the second of which would 
deal with consumer purchases up to a maximum sum only. In so 
far as the definition of “ hire-purchase agreement.” is concerned, 
seftion 2 (1) ?” of the Act makes clear what is left ambiguous in the 
English Act,?® namely, that the Act applies to what in ‘North 
America are called conditional sale agreements as well as to hire- 
purchase agreements of the Helby v. Matthews** type. One of the 
consequences of this assimilation of the two security devices will be 
that, since the Act empowers a “ hirer ° to determine the “ hire- 
purchase agreement ”’ at any time,®° a conditional sale agreement 
will be afflicted with all the conceptual problems which arise from 
the hire-purchase agreement proper.°** This is unfortunate. While 
there is everything to be said for an assimilation, it would have been 
much better, it may be felt, if the hire-purchase agreement had 
been integrated with the conditional sale agreement (and both with 
other security devices, such as the chattel mortgage) rather than the 
other way round. 


WARRANTIES AND CONDITIONS 


In so far as the nature of the implied conditions and warranties 1s 
concerned, the Act substantially follows the English provisions,*' 
with, however, a number of significant modifications.**7 An 


27 ‘** Hire-purchase agreement’ includes a letting of goods with an option to 
purchase and an agreement for the purchase of goods by instalments (whether 
the agreement describes the instalments as rent or hire or otherwise)... ."' 

. 78 g, 21 defines '' Hire-purchage agreement" as “an agreement for the bailment 
of goods under which the bailes may buy the goods or under which the 
property in the goods will or may pass to the bailee....'’ Mr. Maurice Share 
assumes in 102 8.J. 407 that this definition includes a conditional sale agree- 
ment, but it is arguable that ‘an agreement . . . under which the property 

e ... Will... pass to the bailee ’’ refers to the type of hire-purchase agreement 
which provides that upon the hirer making the last payment the property in 
the goods shall thereupon vest in him. 

ae [1895] A.O. 471. 30 See s. 12. 

30a See the discussion in 104 S.J. 998 (1960). 

81 Hire-Purchase Act, 1988, s. 8. 

32 They are as followa: 1. The owner is only excused from cgmpliance with the 
isaplied condition of merchantibility if he can show that peither he ‘‘ nor the 
dealer '’ (where, as is usually the case, a dealer is involved) could reasonably 
have been aware of the defect (s. 5 (2) (a)). % Im order to exclude the 

» condition in the case of second-hand goods the owner must prove not only that 
the agreement containg a statement to this effect, but also that the hirer has 
acknowled, in writing that the statement ‘vas brought to his notice 
(8.*6 (2) (c)). 8. @Vith respect to the implied condition of fitness, -there gre 
two changes. e vires, the Act resolves an ambiguity in se 8 (2) of the English 

e 
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important innovation will be found in section 6 of the Act 
which deals with the liability of the owner and dealer (where 
the two differ) for any “‘ representation, warranty or statement ”’ 
made by either of them to the hirer, orally or in writing, in con- 
nection with or in the course of negotiations leading to the entering 
into of the hire-purchase agreement. In recent years, as is well 

known, the English courts have successfully conérived*to hold a 

trader liable for express warranties made by him to the hirer,** 

and the Act how gives statutory recognition to the case law.** 

These decisions, however, do not solve all the problems which arise 

in practice. In*the first place, the trader may be insolvent, and in 

the sacond the statement may have amounted to a mere representa- 
tion, in which case, again, the hirer will be without any remedy, 
unless the statement was made fraudulently. Section 6 attempts 
to cope with these difficulties by giving the hirer the same right to 
rescind the agreement as he would have had if the representation, 
warranty or statement had been made by an agent of the owner. 

It will be noted, however, that under this section the owner is 

not liable in damages nor is the hirer given any right of set-off. 

Consequently it may be questioned whether the Act goes far 

enough. Rescission is not available as a remedy for breach of 

warranty, and even where it is otherwise available, through delay 
in invoking the remedy?" or inability to make restitutio in inte- 
grum, the hirer may be prevented from exercising it in particular 
circumstances. While it may be unfair to hold the owner liable 
in separate damages for the dealer’s defaults, at least a right of 
set-off would seem to be needed in order to accomplish the pre- 
sumed aim of section 6 more completely.**4 

ASSIGNMENT OF THE Hirer’s Ricurs i 

It is customary for hire-purchase agreements to contain clauses 

empowering the owner to terminate the agreement whenever the 

hirer attempts to assign his contractual rights without the owner’s 
Act by providing that the condition applies wherever the hirer makes known ; 
“to the dealer or the owner '’ the particular purpose for which the goods are 
required (s. 5 (8)); the English Aot simply says, ‘' Where the hirer expressly 
or by implication makes known the particular purpose,” etc. Secondly, except 
in the case of second-hand goods, the owner cannot exclude the condition at all. 

33 Brown v. Sheen £ Richmond Car Sales [1950] 1 All E.R. 1108; Andrews ve 
Hopkinson [1957] 1 Q.B. 220; Yeoman Credit, Ltd. v. Odgers [1962] 1 W.L.R. 
215 (0.A.). s4 s. 6 (1) b). 

85 Quasre whether, and, if so, to what extent, Yeoman Credit, Lid. v. Apps 
[1961] 2 All E.R. 281 ce] has altered what, until that decision, many 
practising lawyers must have felt to be the penned as stated in the text. In 

owe V. Lombank, Ltd. [1960] 1 W.L.R. 196 (0.A.) the county court judge 
held that it wa too late for the hirer to claim rescission after the car* had 
been in her possession for several months, but this aspect of his decision was 
not reviewed on appeal: see ibid. at pp. 199, 201. 

358 The Australian provisions were copied by Mr. W. T. Williams’ Private 
Member’s Bill in 1961. He appears to have Been mistaken, however, in stating 
during the Second Ronding o the Bull that it would entitled the hirer to sue 

e the owner in damages for the dealer's breach of warrantfes: see 650 H.C. Deb. 
1725-1728. ° ee 
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consent ® or when they would, or might, pass to other persons by 
operation of law.*? Since the right to terminate may be exercised 
even though the hirer is not in arrear with his payments,*® the 
oppressive character of these clauses will readily be appreciated. 
Section 9 of the Act, however, goes far to take the sting out of 
them. On the one hand, the section protects the hirer personally 
by permitting him to assign his contractual rights at any time with 
the owner’s consent. Such consent is not to be unreasonably with- 
held,®* and the owner may exact no payment or other consideration 
for it. However, he may lawfully require the assignee to assume 
responsibility (without prejudice to the hirer’s original liability) for 
thè due performance of the agreement.‘ On the other hang, the 
rights of the hirer’s creditors and other interested parties are safe- 
guarded by the provision that the hirer’s rights shall be capable of 
passing to his personal representative, and, if the hirer is a com- 
pany, to its liquidator.*t These provisions must be read in con- 
junction with section 86 (h) of the Act, which avoids any clause in 
any agreement allowing the owner to repossess the goods if the hirer 
becomes bankrupt, or commits an act of bankruptcy,* or executes 
a deed of assignment or arrangement. 


Tue Himer’s Rigut to 4 REDUCTION IN THE FINANCE CHARGE IN THE 
Case OF EARLY COMPLETION OF THE PAYMENTS 


It happens not infrequently in practice that a hirer may wish—or 
perhaps have—to complete his payments before their due date. 
Since the finance charge is calculated on the assumption that the 
agreement will run its allotted time, it follows that in equity he 
should be entitled to a proportionate reduction in the finance 
charge.** At common law he has no such right.“* Section 11 of the 
Act remedies the defect by conferring such a right upon the hirer, 


86 Cf, United Dominions Trust (Commercial), Lid. v. Parkway Motors, Ltd. 
[1985] 1 W.L.R. 719; Whiteley, Lid. v. Hilt [1918] 3 K.B. 808 (C.A.). 
87 Cf. Re Apex Supply Co., Lid, [1942] Ch. 108. è 
.38 Cf. Kelly v. Lombard Banking, Ltd, [1958] 8 All B.R. 718 (C.A). 
*a9 The hirer may also apply to the court for a declaration that the owner's 
consent is being unreasonably withheld: s. 9 (8). 40 g, 9 (4). 
41 s. 9 (5). B. 9L (iv) of the Commonwealth Bankruptcy Act, 1924-50, vests in 
the trustee the hirer's rights under a hire-purchase agreement. In Lawrence 
e v. Keenan (1985) 58 O.L.R. 158 at 162 the High Court of Australia expressly 
left open the question how far the subsection would affect an owner's right 
under an agreement to terminate the agreement on the hirer’s PankTapiey. 
42 ' Act of bankruptoy ” is, semble, not defined in the Act, but presumab 7 has 
the same meaning as in the Commonwealth Bankruptcy Act, supra, s. 52. 
43 Although the question is of great practical importance, 14 has attracted very 
little serious attention in England so far. For alternative approaches to the 
blem, see Mara in 7 Accounting Research 229 (1956) and contrast with 
regel in 105 B.J. 804 (1061). ' 
43a The Protector Loan Co. v. Grice (1880) 5 Q.B.D. 592 (0.A.). Paradoxically, 
e the hirer’s position is most favourable where he is being sued for breach of 
contract by the owner, since in that case, in computing damages, the court 
will take iato consideration the mnerpired period of oredit. Bee Yeoman 
Credit, Ltd, v. Mclean [1962] 1 W.L.R. 181, approved in Overstone, Lid. %. 
Shepway [1962] 1 W.L.B. 117 (C.A). ` 
è 
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as indeed do many North American Acts. Several points should be 
noted about the section. First, the hirer is only entitled to a rebate 
if he repays the whole outstanding balance of the purchase price, 
not merely a part. Secondly, the right exists even when he is in 
default and affer the goods have been repossessed. Thirdly, in 
computing the amount of the rebate the owner is not allowed to 
deduct any sum in regpect of the initial costs incyrred ®y him in 
setting up the agreement with the hirer. In this last respect the 
Act is perhaps a little too severe. 


e Tee Monruom PAYMENT CLAUSE 


The minimum payment clause still has a depressing vitality "in 
English law.** And even where it may be treated as a penalty 
clause ** there is no certain way of predicting whether in any given 
case the amount reserved in it will be regarded as punitive in fact.“°* 
Thus the present law is both unjust and uncertain. The New 
South Wales Act resolves these difficulties by the simple expedient 
of providing that upon termination of the contract—whether by the 
owner or the hirer-—the owner’s claim to any further payment shall 
be limited to the lesser of either (a) the amount stipulated in the 
agreement, or (b) the difference between the hire-purchase price 
(less the statutory rebates) and the sum of the value of the goods at 
the time of repossession and the payments already made by the 
hirer.** It should be noted, however, that the Act per se does not 
entitle the owner to recover any deficiency and accordingly 
appropriate provisions must still be inserted in the contract for this 
purpose.*? 
REPOSSESSIONS 


The Act contains very detailed and careful provisions designed to 
protect the hirer’s ** equity ” in the goods and to reduce his liability 
for any deficiency in the event of repossession to the minimum. 
The method of approach is basically different from that in the 
English Act, but has much in common with that adopted in North 
American conditional sales legislation. The important differences 
are these: 1. Under the New South Wales Act the hirer has an 
absolute right of redemption after repossession, however little of 


44 Seo the discussions thereon in Campbell Discount Co., Ltd. v. Bridge [1961p 
2 W.L.R. 696 (C.A.), reversed on Ai ioe 1062] 2 W.L.R. 489 (H.L.), 
and followed in Goulston Discount Co. arman, The Times, April 18, 
1962. 

45 See Campbell Discount Co., Lid. v. Bridge (supra) and Cooden Engineering 
Co., Ltd. v. Stanford [1058] 1 Q.B. 86 (C.A.). ss 

45a Cf. Cooden'’s Case, supra, and Lamdon Trust, Lid. v. Hurrell [1955] 1 
W.L.R. 891 with Phonographic Equipment (1938), Ltd. v. Muslu [1962] 1 
W.L.R. 1879 (C.A.) and Lombank, Ltd. v. Cook, The Times, July 26, 1962. 

46 sg, 12 (6) and 15 (1). The value of the goods ab the time of repossession is 
either the best price that could reasonably be eg ed by the owner at that 
time or, if the hirer has, introduced a person who has bought the goods for 
cash, the amount paid by that person, less the reasonable costa tf repossession 

sand resale: B. 15 (2). 
41 See Universal Gua Guarantee Pty., Ltd. v. Carlile [1957] Vib. R.,68 at 80. 
e q 
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the hire-purchase price has been paid. 2. On the other hand, the 
owner can repossess without first having to seek a court’s permis- 
sion.*™ 8. There is no judicial power, as there is in section 12 of 
the English Act, to adjust payments so as to meet the hirer’s 
pecuniary circumstances. The New South Wales provisions, because 
they follow the mortgage analogy, are theoretically more attractive 
than the €ingligh ones, but the English provisions, it is suggested, 
are more realistic, since North American experience shows (a) that 
repossession usually occurs in the early months of*the agreement, 
(b) that the right of redemption is very rarely exercised, and (c) 
that in the majority of cases there is a deficiency claim after resale, 
that is to say, the hirer has a very small, if any, equity in the goods 
at the time of repossession.*® This does not prove, however, that 
redemption rights should not be granted by statute; what it does 
show is that they are not sufficient by themselves. What is needed, 
it is submitted, is an Act which both recognises the security charac- 
ter of the hire-purchase transaction and also creates a judicial power 
to readjust payments in suitable circumstances. The Saskatchewan 
legislation, for example, contains such blended provisions.” 


REGULATION OF Frvance CHARGES 


This important question has received a great deal of attention from 
American investigating committees,°° but very much less so far, 
it would seem, in either Australia or Canada, and none at all in 
the United Kingdom." New South Wales is apparently the only 
Australian state at the present time which seriously attempts to 
regulate hire-purchase charges,” but, like most of the North 
American Acts, the aim is not to reduce existing rates to their 
lowest practicable level but to outlaw the exorbitant ones. Thus 


41a Subject to a minor exception in the case of agricultural implements and motor- 
trucks hired by farmers, see s. 38. 

48 See Federal Reserve System, Consumer Instalment Credit, Pt. I, pp. 78-80 
(1957); Plummer & Young, Sales Finance Companies and thew Credit 
Practices, pp. 156-178 (1988). ý 

+ 49 The Conditional Sales Act, 1957, Qtat. of Sask., 1957, c. 47, s. 14, and the 
Limitation of Civil Rights Act, R.5.8., 1058, o. 95, ss. 19-21, 

50 See passim, Wm. D. Warren, “ lation of Finance Charges in Retail 
Instalment Sales,"' 68 Yale L.J. 889 (1959). 

51 Quebec is the only province so far which regulates finance charges: see Code 

e Civil, Articles pana These provisions only apply to retail sales where the 
price does not ex $800, and a large number of goods, including motor- 
vehicles, are excluded. The maximum permisstble financa charge, as inter- 
preted in Ferron v. Belisle [1958] Que.8.C. 645, is three-quarters of 1 per 
cent. of the principal balance outstanding at the end of each month of the 
agreement—a surprisingly low rate. See Article 1561d. 

šla The (Molony) Report on Consumer Protection intentionallysdid not investigate 
x. See the Report, para. 561. A 

52 9, 29 of the Queensland Hire-Purchase Act, 1969, limits maximum charges to 
those prescribed under the Money-Lienders Act, 1916-1920. Under the latter 

e Act the maximum permissible rate is 20 per cent. per annum. 

58 These provisions were first introduced in 1957, and are not found in the 
uniform Bill. Mr. Sheahan, the Minister of Héalth, ın moving the Second 
Résding of the Hire-Purchase Agreements (Amendment) Act, 1957, said: ẹ I 
take the oppgrtunity of warning those who would give vent to feelings they 
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section 26 (1) of the Act prescribes the following maximum charges 
per annum *; 


New Secondhand 
Industrial machinery, farm 
equipment, and motor-vehicles E 
(other than motor-cycles) 7% 9% 
nt en! 
Motor-cycles . 9%9 . 
All other goods 10% 


These rates, it should be emphasised, are flat and not true rates of 
interest, the trug rate being approximately twice the flat rate. 
Nevertheless, the above rates are still lower than those which 
prevailéd in the United Kingdom in July 1960.°5 As a step in the 
right direction the Act’s provisions are most salutary, but in them- 
selves they do little to ensure that the hirer will be able to obtain 
the use of the owner’s money at the lowest possible cost. The 
essential point with which the legislatures have not yet come to 
grips is that, on the whole, there is very little, if any, effective rate 
competition between finance companies, the competition in the 
past having been almost entirely for the dealer’s business. Space 
unfortunately prevents us from developing this interesting subject 
any further. 

To conclude on a different note. Although, from the hirer’s 
point of view, the New South Wales Act largely treats the hire- 
purchase agreement as in substance a secured transaction, in other 
respects the fictitious character of the agreement as a bailment plus 
option to purchase is preserved. One fails to see the advantages in 
such conceptual obsolescence, and indeed it raises many unnecessary 
problems. It is much to be hoped therefore that if and when a 
serious reform of the law of hire-purchase is undertaken in England, 
some thought will be given to the conceptual question as well as to 
those problems which are unrelated to any theoretical considerations 
and for the solution of which the New South Wales Act should 


prove a helpful precedent. Jacos S. Zrecen.* 


might have on this subject, that the PE is out to fix a ceiling on 
rates, not to attempt the impossible task of setting delicate shades of rates 
that are selected for specific transactions. The keynote is caution, and unwise 
action is just as dangerous if either extreme is attempted. To scale down 
rates to an impossible level is just as ov as permitting them to ® 
continue at high levels ” (1957 neat p. 4709 

54 Opposition members strongl y attacked these noes on the ground that they 
were actually higher than the average rates then prevailing. See for example, 
1957 Debates. p. 4714. 

55 These rates were as follows: 


New Second-hand 

Motor-vehicleos e “eel” daio yes Ti- 8% 911% ° 
Plant and machinery : 

Lathes... on se £ — 1% — 

Agricultural equipment sa wae 6 — 7% 84-10% ° 
Motor-cycles ... w 10% 20 -0% 
LS appliances, “Dv. & radio sete 84-12 — , 

e Furnitur 


ig 
Source: Dr. ‘Neil © Runcie, ‘Some International Comparisgns of Instalment 
Credit Terms, 1960." (Publication pending.) 
* PH D.; of the College of Law, Univeruty Ei Saskatchewan. s 
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Somermms thé temptation to use a cliché ‘is irresistible. The old 
saying that libraries become wastepaper through, a stroke of the 
pen of the legislator can hardly ever have been applied with greater 
justification than in connection with this Act. «Its effect can be 
Stated very shortly: the ancient principles of the common law, 
codified with an important modification in section 12 of the*Married 
Women’s Property Act, 1882, according to which husband and wife 
are incapable of committing a tort against each other and incapable 
of suing each other in tort, have been abolished. This abolition is 
in practice subject to two exceptions, both of which may be of very 
great importance. The first of these exceptions is presumably 
intended to refer to family disputes the character of which makes it 
inopportune that they should be dealt with by a common law 
court: the court has a general power to stay proceedings in court 
brought by one of the spouses against the other during the subsis- 
tence of the marriage if it appears to the court that no substantial 
benefit would accrue to either spouse from the continuation of the 
proceedings. The second exception refers to disputes concerning 
the title to or the possession of property. Such disputes can of 
course be settled by invoking the discretion of the court under 
section 17 of the Married Women’s Property Act, 1882. Under the 
new Act the court has a twofold discretion. It can in the event of 
fort proceedings being brought raising a question or questions which 
could more conveniently be disposed of on an application under 
section 17 stay the proceedings. It can also in the tort proceedings 
themselves exercise any power which it could have exercised on an 
application under section 17 or give such directions as it thinks fit 
for the disposal under section*17 of any question which has arisen 
in the proceedings. It is further provided that rules of court will be 
made requiring the court to consider at an early stage of the 
proceedings whether the power to stay should or should not he 
exercised, and similar rules under the County Courts Act, 1959, 
may confer on the Registrar jurisdiction to exercise the power to 
stay the proceedings. The Act also contains a section which 
introduces a similar change in the law of Scotland. 

. This statute is the result of the Ninth Report ofthe Law Reform 
Committee (Cmnd. 1268). The statute, as it tmerged from the 
House of Lords, differs from the bill passed by the House of Com- 


* mons in one impoftant respect: it was originally intended that 


where section 17 could have been invoked, the mutual power of the 
e . 


2 On this see » Hote by 0. M. Btone in (1061) 24 M.L.R, 481. 
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spouses to sue each other in court should be completely excluded. 
In the House of Lords, however, this was changed by giving the 
court a merely discretionary power to stay the action in such situa- 
tions, and by permitting the court in tort *proceedings to exercise 
the power normally only to be exercised in separate proceedings 
under section 17. 

If one considers what is likely to be the practichl effect of the 
statute, apart from its very great importance on principle, one 
should perhaps “distinguish between the three principal types of 
cases which may arise, viz., those arising from accidents, personal 
disputes between “the spouses, and disputes about property. ° 

1. 'Fhe real reason why, not only in this country, but also in 
other common law jurisdictions, notably in the United States, the 
ancient rules against tort procedure and tort liability between 
spouses have been abrogated was the advent of the motor-car and 
of third party liability risk insurance. The situation, revealed by a 
large number of cases on both sides of the Atlantic, that the family 
was deprived of the benefit of a third party risk insurance policy 
covering passengers because the passenger injured in an accident 
due to the negligence of the driver happened to be his or her spouse 
or future spouse was the main motivating force for an alteration 
of the law. It was however also felt that disputes which should go 
before the divorce court or the magistrates’ court should not be 
ventilated in the form of a common law action. 

2. With personal matrimonial troubles of this kind the Act 
seeks to cope by making the restriction of tort actions between 
spouses both procedural and discretionary. The restriction being 
merely a power to stay actions and not a restriction on substantive 
tort liability, third parties will not in the future be adversely 
affected by the law governing tort claims between husband and wife. 

8. The problem of matrimonial property has become particu- 
larly significant in this country in connection with disputes about 
the matrimonial home. The now repealed * section 12 of the Act of 
1882 did contain a ludicrous discrepancy between the husband’s 
lack of power to sue his wife in tort and the wife’s power to sue her 
husband in tort for the protection of and security of her property. 
Very rightly the legislature has taken the view that on principle 
the spouses should not sue each other in tort for the purpose of ° 
advancing property claims at all. The proper remedy between 
spouses for the settlement of property questions should be section 
17, i.e., to invoke the discretion of the court. It may on this 
ground be regretéed that in the House of Lords the exclusion of tort 
claims in cases cowered by section 17 was replaced by a discretionaty 
power of the court to stay such actions, whilst on the other hand 
the power of the court to deal with the matter in its discretion « 
where husband or wife has brought against the other an, action for 

° 5 m e i 
2 Tt remains in force th so far as it deals with criminal proceedings. 
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trespass, ejectment, detinue, conversion, etc., should be welcomed. 
One can only hope that the courts will make much use of their 
power to stay court actions between husband and wife brought 
where section 17 could, have applied and even greater use of the 
power themselves to exercise the discretion which hitherto could 
have been exercised only in the proceedings expressly designed to , 
bring se@tion 47 into play. 

In so far as property matters are concerned, one can see this 
statute in a wider context. It is one of those measures which are 
intended to mitigate the rigidity of the separation of property as 
between husband and wife established under the Law Reform 
(Married Women and Tortfeasors) Act, 1985. Like the pro- 
visions of the Larceny Act, 1916, on thefts between husband and 
wife, this new statute is designed to make it impossible for spouses 
to assert property claims with regard to those assets which, though 
legally separate, are in fact enjoyed in common. This is good policy 
and in this respect the limitation of tort claims between the spouses 
must be welcomed. 

0. K.-F. 


CRIMINAL Justice ADMINISTRATION Act, 1962 


WITHIN a year of the Report of the Streatfeild Committee on the 
Business of the Criminal Courts 1 this Act was passed to give effect 
to that part of the Report which recommended certain changes 
designed to expedite the trial of criminal charges and so avoid 
waiting periods of several months between committal and trial. 
The recommendations concerned with providing the courts with 
the information necessary to enable them to select the most 
Appropriate treatment for offenders are to be implemented mainly 
by administrative measures. The Bill was warmly welcomed in 
each House. This lack of controversy enabled a number of side 
issues to be raised which produced some valuable debates on wider 
matters of importance in the legal system. . 
° 


Judicial Officers 
Section 1 provides that the maximum number of puisne judges of 


* the High Court shall be increased from forty-eight to fifty-three. 


Of the five new judges appointed after the Act three were assigned 
to the Queen’s Bench Division to assist in the considerable extension 
of the itineraries of the judges. This was brought about by the 
reorganisation of the circuit system to provide for assizes to be 
held simultaneously in more than one town on ‘he same circuit.” 
It was also intended to bring the Probate, Divorce and Admiralty 
1 oe Orand. me discussed by J. E. Hall Williams at (1961) 24 M.L.R. 
2 Assizes (Ciguits)” Seta ae eset "E | Me 
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Division up to full strength and so reduce the number of Divorce 
Commissioners.* 

This provision for a further increase in the number of puisne 
judges sparked off debates on the existing system of judicial 
appointments. There have been so many judges appointed in 
, recent years that fears have been expressed that the strength of the 
bar is being diluted, and that there may be little judigial cream left 
to skim from this limited source. By restricting judicial appoint- 
ments to barristers it may be possible that the best use is not being 
made of the available legal material in the country. Two problems 
arise here: first, would it be desirable to appoint more High Court 
judges from the county court bench, and, secondly, should solicitor’ 
be eligible for judicial offices ? * 

Between 1950 and 1962 only one county court judge had been 
promoted to the High Court, and although more might well have 
been appointed, this raises the important question of principle 
whether a regular ladder of promotion can be accepted in England. 
Unlike some European countries judicial decisions are not influenced 
by the fear of dismissal or the hope of promotion, but regular 
appointments of county court judges to the High Court, it 1s 
claimed, might bring the dangers of favouritism and influence. It 
was accepted that a judicial ladder of promotion is alien to this 
country, but the Lord Chancellor undertook to consider the lower 
judiciary whenever there is an appointment to be made.” 

The appointment of solicitors to high judicial office was rejected 
on the ground that they do not have the right type of experience. 
This is correct so far as the High Court is concerned, even though 
the same charge may be levelled at certain barristers appointed to 
the Bench. Yet if it is true that, on the whole, the best and most 
able barristers do not accept county court judgeships, is it not 
arguable that solicitors, who have a right of audience in the county 
court, should be eligible for county court judgeships? 

A more anomalous distinction between barristers and solicitors 
was discussed im connection with section 7 which improves the 
arrangements for appointing deputy ‘hnd assistant recorders so that 
the pressure of work on recorders can be eased. Although a solicitor 
of not less than ten years’ standing is eligible to be a chairman or 
deputy chairman of a county quarter sessions, he is not qualified to e 
be appointed a recorder or deputy or assistant recorder. The only 
significant distinction between the two offices is that chairmen of 
quarter sessions do not sit alone. This is not a sufficient reason to 
continue this strange discrimination against solicitors, especially 


. 

3 The possibility of some rearrangement to the existing divisions of the High 
Court was referred to briefly, but not taken further. 

4 Solicitors can be County Court Registrars, Stipendiary Magistrates and e 
Chairmen of quarter sessions. 

5 Indeed, the appomtment *of Mr. Justice Payne, who was swccessively a 
gplicitor, barrister and then a county court judge, was a apid implementAtion 
of this promis& = g. sa 


e- 


Nov. 1962 STATUTES « 699 


since the post of recorder has not been an easy one to fill in the 
past and this Act provides for the appointment of further 
assistant and deputy recorders. Many arguments were raised to 
demonstrate that solicMors were fit for certain judicial appoint- 
ments °; although fusion of the two branches of the profession was 
only a minority hope, a common system of education was widely 
pressed. * However, the distinction remains, and the solicitor with 
judicial aspirations has got no further. No doubt it will be easier 
to persuade barristers to become recorders since it*is intended that 
adequate remuneration will be given to recorders and chairmen of 
qparter sessions,” even though the harsh rule whith does not allow 
them to charge their hotel and travelling expenses as expanditure 
against income for tax purposes remains unchanged. The 
unpopular system whereby recorders pay their own deputies is done 
away with, and payment becomes the responsibility of the borough 
concerned. 

There is a strange looking section ® which extends the right of 
the Lord Chancellor to remove a recorder, chairman or deputy 
chairman of London Sessions for ‘‘ misbehaviour’? as well as 
“ inability.” This is no threat to the independence of the judiciary 
since the provision merely equates the position with that of other 
judicial officers of similar status. 

Provision has been made to ensure that county quarter sessions 
have legally qualified chairmen ° so that all quarter sessions can 
exercise the extended jurisdiction thereby conferred.2° Other 
sections provide for the appointment of assistant clerks of assize,' 
for remuneration of certain clerks of the peace,“ and barristers as 
well as solicitors are now able to be appointed as chief clerk to any 
metropolitan court.1® 

Courts 


Section 4 implements the important procedural changes for quarter 
sessions recommended by the Streatfeild Committee. Quarter 
sessions are now to be legally continuous courts able to sit as often 
as necessary, but not less frequently than four times a year. These 
courts will now be free to arrange their sittings to the best possible 
advantage and so expedite the hearing of cases. Although now 

i rather inappropriate, the ancient title of ‘* quarter sessions ’’ will 
remain. 


8 Bome recognition that the training and experience of solicitors can qualify 
them for judicial appointments can be soen Trami the Barristers (Qualification 
for Office) Act, 1961, which provides that a barrister who has previously been 
a solicitor can count hia years of practice as a solicitor téwards eligibility for 

* judicial office. See (1962) 25 M.L.R. 59. ° 

Ts. 8, 

8 s. 9. 

*. 2568,5. . 
10 Administration of Justice (Miscellaneous Provisigns) Act, 1988. 
11 a, 2. 
12 a. 10. ° . 5 . 
13 g, I ee aí 
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A slightly controversial measure was that which abolishes the 
appeal committee of quarter sessions and provides for its work to 
be taken by quarter sessions proper.™* The object of merging 
quarter sessions and its appeal committee is to ensure that what- 
ever justices are sitting on a particular day they will be able to take 
any work which is ready for them, and so avoid any unnecessary 
delay. It was argued that this was a retrograde mgasure*since the 
appeal committee should comprise the more experienced magis- 
trates; but the counter arguments that there are now more legally 
qualified chairmen, that magistrates are now trained and have 
greater experience and that the new system will be more conveniegt 
prevailed. 

A measure which is not based on any recommendation of the 
Streatfeild Committee is that which provides that in any court of 
quarter sessions outside London a legally qualified chairman may 
deal by himself with the case of a person committed to the court 
for trial.5 This power can only be exercised when no other member 
of the court is available and it appears to the chairman undesirable 
to postpone the case. To some extent this would appear to equate 
the legally qualified chairman with the recorder, but it was 
stressed that this provision should only apply in the most excep- 
tional cases and it is intended to assist courts in areas such as Kent, 
Middlesex and the West Riding of Yorkshire where quarter sessions 
are in almost continuous session throughout the year, and lay 
magistrates often tend to lose their enthusiasm and stamina. It 
should be noted, however, that this power only extends to cases of 
committal for trial and does not cover, for example, appeals against 
conviction and committals for sentence where other magistrates will 
still always be required. 

A recommendation of the Ingleby Committee on Children and 
Young Persons +” is implemented by section 4 (7) which provides 
that at the hearing of appeals from juvenile courts by county 
quarter sessions, not less than half the members of the court must, 
where practicable, be justices, both male and female, qualified to 
sit as members of a juvenile court. 

Owing to the size and population of Yorkshire, and the 
rearrangement of the assize circuit system, that county is to be 
divided and the Sheffield Division of the County of York is to* 
become a separate county by the name of Hallamshire. Horrified 
Yorkshire cricket fans need not be worried, however, since this 
division is only for the purposes of the appointment and execution 
of the functions of a new High Sheriff for the County of 
Hallamshire.* , À 
14 g, 4 (6). 

1 s. 4 (5). ° 
10 And so emphasise even more the anomalous distinction between the recorders 
and chairmen of quarter sessions, ‘ 

17 @mnd. 1191 (Qetober 1960). e 
18 Hallamahire, as a geographical area, han been in existens for several centuries. 
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Criminal Procedure 


The Streatfeild Committee’s recommendations to extend the 
jurisdiction of quarter sessions and magistrates’ courts have been 
carried out. Bigamy, cértain marriage laws and sexual offences and 
charges of night poaching by three or more armed persons 7° are 
now triable at quarter sessions.’ More important, however, is the 
extension® of the jurisdiction of the magistrates’ courts to try, with 
the consent of the accused, inter alia, certain breaking and entering 
offences (other than offences concerning dwelling-houses) where there 
is an intent to commit a felony which is capable of being tried 
symmarily.7* This will place a considerable amount of extra work 
upon magistrates’ courts. 

There are several other procedural changes designed to avoid 
delay. Magistrates hearing indictable offences triable summarily 
may discontinue the summary trial at any time before the con- 
clusion of the evidence for the prosecution and resume the inquiry 
as examining justices.?? A magistrates’ court, with the consent of 
the prosecution and the accused, may commit a person to assizes 
or quarter sessions already sitting instead of waiting until the next 
one,” and power is given to commit a case to assizes instead of 
quarter sessions where the trial is likely to be a long one.** Where 
a Magistrates’ court commits a person to quarter sessions for 
sentence and the court feels that it would be more convenient to 
commit the person to other quarter sessions this may be done 
provided that it is unlikely that the person would be dealt with 
within one month of committal and the person committed does not 
thereby suffer hardship. This procedure must be adopted if a 
person is unlikely to be tried or sentenced or dealt with within eight 
weeks of committal, unless there are circumstances which would 
make the exercise of the power undesirable.*° Where a court has 
adjourned a case in which a person has been convicted on indict- 
ment, the court may order that the case shall be resumed by some 
other competent court 27; in addition, a differently constituted 
court of quarter sessions may hear a resumed Case, unless the 
question whether the offence has been committed is still in issue.* 
A sentence imposed by a court of assize is to take effect from the 
day on which it is imposed, unless the court otherwise directs, 
instead of the first day of the assize, but the length of any term of 
imprisonment is reduced by any period during which the offender 
having been committed for trial or remanded after arraignment 


18 It would be interesting to know how frequently this aie is committed ! 
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was in custody before the sentence.*® However, it was stated in 
debate that it will not count for the purpose of earning remission. 

Not only did this Act implement most of the recommendations 
of the Streatfeild Committee, but it also provided the opportunity 
for several othér matters of importance in the field of criminal 
justice to be aired. Careful consideration has been promised in 
connection with the procedural problems arising ven a° person is 
unfit to plead; the inability to appeal against a verdict of “ guilty 
but insane ”° has been referred to the Criminal Law Revision Com- 
mittee °°; the question of allowing the Court of Criminal Appeal to 
order new trials was raised yet again; the curious practice whereby 
judges, presiding over criminal trials have a list of the accused’s 
previous convictions was strongly but unsuccessfully challenged; 
and when the question of the publicity of committal proceedings, 
examined by the Tucker Committee in 1958,*! was raised, an under- 
taking was obtained from the Government to make a comprehensive 
study, as soon as possible, of the value and nature of committal 
proceedings to determine whether they have outlived their 
usefulness. 

GERALD DWORKIN. 


239 3. 17, 
30 But for the an teaffirnfation of Felstead v. R. [1914] A.C. 6% in Duke v. 
Ri P.P. Lae L.R. 1484, this matter might not haw been raised, 
31 1958, Cmnd. - 
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REPORTS OF COMMITTEES 


Tae REPORT or THE Company Law COMMITTEE 


Ir has been a Commonplace in comment on the Report of the 
Jenkins Committee on Company Law! that its 200 or so pages 
contain many useful recommendations on matters of detail, but that 
there is nothing in the report to stimulate or excjte. Perhaps in 
retent years we have had a surfeit of reports which were full of 
pungent condemnation or high aspiration, and the admittedly 
moderate Jenkins Report therefore seems to be tame fare. In many 
respects it is well that the approach of the Committee should have 
been moderate and cautious; company law is a highly technical and 
involved subject, and the legislation evolved over the last 120 years 
is not to be tampered with lightly. On the other hand, there are 
many new problems which have arisen since the Companies Act, 
1948, was passed where statute is silent and judicial decisions (if 
any) are inadequate. These problems are not best dealt with by 
too cautious an approach, and it is here that the Committee has 
fallen short. Only too often it recognises that a problem exists, but 
hesitates to recommend a remedy either because it might be difficult 
to apply (the obstacle of “ administrative ” difficulties is cited far 
too frequently), or because a remedy might generate even more 
problems. 

This note can obviously only cover the more important topics 
dealt with in the Jenkins Report. They will be dealt with in the 
order in which they there appear. 


Formation and Classification of Companies 


The Committee recommends that the classification of companies as 
public, private and exempt private be abolished,’ and that there 
should be a single type of company with a minimum of two mem- 
bers and two directors.? Subject to certain concessions in respect 
of accounts (which are dealt with below) this would mean the end 
° of the privileges which private companies have enjoyed since their 
separate status was first recognised by the Companies Act, 1907. 
The recommendation was prompted by the complexities of the 
definition of exempt private companies in the Companies Act, 1948, 
by the fact that the definition has resulted in pany companies 
efjoying exempt status without being small family concerns of the 
type intended to benefit, and by the recognition that if the special 
e privileges of exempt, private companies were abolished, the remain- 
ing differences between public and private companies would be 


1 Gmnd. 1749. ° 2 Pars, 81; 68 and?67. 
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small, especially in view of the uniform practice now adopted of 
incorporating public companies as private ones and converting them 
into public companies just before a prospectus is issued to the 
public inviting subscriptions for their shares Although simplification 
of the law is afways a desirable object, however, it is questionable 
whether the almost uniform treatment of large public companics 
with thousands of shareholders and small family geompfinies with 
three or four shareholder / directors is the best arrangement which 
could be devised. The latter are more akin to partnerships, and 
deserve separate legislation based on the principles of partnership 
law and dealing-with such matters as restrictions on the transfer pf 
shares, pre-emption rights of members in respect of new issues of 
shares and on the sale of an existing member’s shares, the settle- 
ment of differences between the members, and the dissolution of the 
company if the personal circumstances of the members or intracta- 
ble disputes between them make the continuance of business impos- 
sible. The Committee refused to explore the possibility of such 
separate legislation, despite the precedents of Professor Gower’s 
Incorporated Private Partnerships Bill for Ghana and the legislation 
of most of the countries of Europe. 


Directors, Ownership and Control of Compantes and Minorities 


The Report contains a number of useful recommendations in respect 
of the position, powers and duties of directors. It is proposed in 
particular that the court should have power to disqualify persons 
from acting as directors, not only if they have committed offences 
involving dishonesty in relation to a company, but also if they 
persistently fail to comply with their duties under the Companies 
Act (such as persistent failure to call annual general meetings, fo 
circulate annual accounts to members, or to file annual returns), or 
if they have acted in an improper, reckless or incompetent manner 
in relation to a company’s affairs? The Report also proposes that 

a director who makes use of confidential information in any trans- 
action relating to shares or debentures in his company should be è 
liable to compensate the other party to the transaction, and that 
directors should be prohibited from dealing in options in the securi- 
ties of their companies except taking options to subscribe for further . 
securities and exercising or selling such options.* In some respects 
this proposal carries purity too far, while in others it does not go far 
enough. The accountability of directors for using confidential 
information in dealings in shares of their companies may well 
dissuade them from entering into perfectly legitimate transactions 
initiated by the other party simply because they anticipate a likely 
rise or fall in the value of the shares. And should a contract for 
the sale of shares between parties dealing at arm’s length be made ° 

id Ld 
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uberrimae fidei merely because one of them is a director, particu- 
larly when his identity is immaterial to the other party, as in the 
case of transactions on a stock exchange? The recommended pro- 
hibition on directors dealing in options in respect, of existing shares, 
but not on taking options to subscribe for further sh&res, is curious. 
It is the latter kind of options which are most open to abuse, for 
directors may take options to subscribe at current market prices 
when the shares are almost certain to rise in value because, for 
example, the board intends to pursue a more liberal dividend policy 
in future. On the other hand, option dealings in respect of existing 
shares are not necessarily speculative transactionss but are often 
perfectly legitimate hedges against anticipated future eventg over 
which the directors have no control, such as the outbreak of war or 
a change of government, and it is difficult to see why directors 
should be prevented from protecting themselves against consequent 
market fluctuations like other investors. The Report finally pro- 
poses that the sale of the whole or substantially the whole of a 
company’s undertaking by the directors and the issue of unissued 
shares by the directors should be subject to the prior approval of 
the shareholders in genera] meeting.’ This is an eminently sensible 
proposal, and would do much to bolster the power of shareholders 
to control radical changes of policy in the running of the company. 
The Report makes a dangerous concession, however, in permitting 
shareholder approval for the issue of shares to be given for a year 
in advance without foreknowledge of the persons to whom the shares 
may be allotted. The risk is that such cartes blanches might be 
given to directors as a matter of form at each annual general 
meeting, and shareholder control over allotments would then be no 
greater than at present. 

The chapter of the Report on ownership and control of com- 
panies is the most disappointing of the whole document. The 
dangers of permitting non-voting ordinary shares and the duplicities 
and distortions which may result from inter-company shareholdings 
„are stated and admitted, but the only concrete re¢éommendations 
* which emerge are that notice of ‘all general meetings should be sent 
to all shareholders, whether entitled to attend and vote or not,’ 
that companies should be required to keep a register of the beneficial 
ewners of 10 per cent. or more of any class of voting shares quoted 
on a stock exchange and that such a register, along with the register 
of directors’ holdings, should be open to public inspection,’ and 
that contracts whereby the general management of a company’s 
business is delegated to any other company or individual (other 
than directors’ service contracts) should be registeréd at the Com- 
panies Registry if any director is interested therein’* This is clearly 
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inadequate to deal with the problems of today. In a note of dissent 
which succinctly outlines the dangers of the separation of ownership 
of companies from their control, three members of the Committee 
recommend that non-voting ordinary shares should not be quoted 
on stock exchahges unless the Board of Trade permits in exceptional 
circumstances, and that the holders of voteless ordinary shares 
should at least be entitled to attend and speak at gener&] meetings 
in person or by proxy, but it is questionable whether even this 
goes far enough. It is a sobering thought that no other western 
European country and few of the states of the U.S.A. permit non- 
voting ordinary shares, and that many of them have taken steps to 
prevent the abuses which result from inter-company shareholdings 
far in advance of the prohibition on subsidiaries holding shares in 
their holding companies contained in our Companies Act, 1948, 
s. 27. This problem deserves a far more searching examination than 
the Jenkins Committee has given it. 

The chapter of the Report on minorities is more positive. It 
not only recommends that statute should require the consent of the 
holders of three-quarters of a class of shares to a variation of the 
Tights of the class,’ and that the Board of Trade’s powers of 
investigation should be strengthened,’° but also (and this may well 
be one of the most important of the Committee’s recommendations) 
that section 210 of the Companies Act, 1948, should be modified by 
enabling petitions to be presented thereunder when the company’s 
affairs are being conducted in a manner unfairly prejudicial to the 
petitioners, even though not oppressively, and that such petitions 
may be based on isolated unfair acts as well as the general conduct 
of those in control of the company.™ Section 210 has undoubtedly 
been one of the most striking innovations in our company legigla- 
tion, and its application by the House of Lords in Scottish Co- 
operative Wholesale Society Lid. v. Meyer’? has ensured that 
minority shareholders now have a remedy not only when their rights 
are directly invaded (for example, by being refused access to general 
meetings which they are entitled to attend) or when they are the. 
victims of fraud, but also when those in control of the company’ 
abuse their power to the minority’s detriment. The Committee’s 
recommendation would go further by removing the need to prove 
abuse, and enabling the court to intervene whenever the minority 
are, broadly speaking, not getting a square deal. The Committee 
also recommends that one form of relief the court may give on a 
petition should be to authorise the bringing of proceedings in the 
name of the company against directors or third parties who have 
wronged it. This seemingly minor proposal would sweep awayethe 
restrictive rule In Foss v. Harbottle,** which, except in cases of 
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fraud or violation of the express provisions of the company’s 
memorandum or articles of association, prevents a shareholder 
suing for wrongs done to the company even though his investment 
has fallen in value in @onsequence. It is true that under the 
proposal a shareholder would not be able to sue in the company’s 
name as of right, but would require leave of the court to do so, but 
if there wére a prima facie case and the directors had declined to 
sue in the company’s name without any good business reason, 
presumably the court would say that it would bë unfairly pre- 
judicial to a petitioning shareholder not to allow him to protect his 
inyestment by suing. 


The Protection of Investors and Unit Trusts 


The proposals of the Committee for the protection of investors are 
far from radical, and amount to little more than repair work on the 
existing law. There is no attempt to survey the machinery of 
investment from the business, as distinct from the legal, point of 
view, and so legal classifications and differences of treatment which 
have no business significance are perpetuated. Investment trans- 
actions comprise, broadly speaking, the following categories: (i) 
the issue of shares for cash to the public at large, either by the 
company itself or through the medium of an issuing house; (ii) the 
issue of shares to the company’s existing shareholders, either for 
cash on a rights issue or as bonus shares on a capitalisation of 
profits; (iii) the sale of shares on a stock exchange by jobbers or 
brokers with whom the company has placed them; (iv) the sale of 
shares on or off a stock exchange by existing holders; (v) the sale 
of shares pursuant to a take-over bid; (vi) the issue of shares by 
one company to the shareholders of another in exchange for their 
existing shares or as the price for the other company’s undertaking. 
Under the present law transaction (i) involves the issue of a 
prospectus containing the detailed information about the com- 
pany’s affairs required by the Companies Act, 1948, and the filing 
, of a copy of such a prospectus, with the Registrar of Companies, 
who, however, has no power to prevent the publication of the 
prospectus even though deficient or misleading. None of the other 
transactions involves a prospectus containing the statutory infor- 
‘mation, except possibly transaction (iii), but if the shares are 
introduced on a stock exchange, the rules of the exchange require 
an advertisement giving equivalent information to be published. 
Furthermore, no circular may be issued inviting persons to enter 
into a transaction of types (iv)—(vi) unless the Board of Trade con- 
sents or unless the issuer is a member of a yeeognised stock 
exchange or a licensed or exempted dealer under the Prevention of 
Fraud (Investments) Act, 1958, and in the case of transactions (v) 
and (vi) a qircular issued by a licensed dealer or with the Board of 
Trade’s consent must contain information equivalent to that 
required in Pabrospectus or, eremana a summary of financial 


e : 


708 « 3 THE MODERN LAW BEVIEW Vor. 25 


information about the companies involved. The Committee’s 
principal recommendations are, broadly, that the prospectus pro- 
visions of the Companies Act should apply to transactions (v) and 
(vi) as well as (i); that the Registrar of Companies should have 
power to rehfse registration (and thus prevent the issue) of a 
prospectus offering shares for which a quotation on a recognised 
stock exchange is not being sought, on the ground that it is mis- 
leading or deficient *; and that the law in respect of transactions 
(iv)}-(vi) shoutd otherwise remain substantially as it is, save that 
anyone should be able to issue circulars under transactions (v) 
and (vi) without Board of Trade consent provided they contain 
information equivalent to that required in a prospectus, and that 
rules be introduced to ensure that transactions (v) and (vi) are 
fairly and properly conducted.** 

Despite the convolutions of the present law and the Committee’s 
recommendations, its proposals, if adopted, would provide a fair 
and workable system, subject to the reservation that there would 
still be no statutory provision applying the prospectus rules of the 
Companies Act, 1948, to an advertisement by a controlling share- 
holder or shareholders offering to sell part of their holding to the 
public for cash, an operation which is common on the conversion of 
a private into a public company. What is really needed, however, is 
a recasting of the form in which the law on this subject is expressed. 
The three matters which need to be covered in respect of the trans- 
actions mentioned above are: (a) the contents of any prospectus, 
advertisement or circular issued to induce the transaction; (b) who 
may issue such advertisements and act as intermediaries in nego- 
tiating and carrying through the transaction; and (c) the way in 
which the transaction is conducted, so as to ensure that it, is 
completed properly and fairly. This is not to say that statutory 
regulation is required in respect of all these topics in relation to 
every transaction; there is no need, for example, to regulate the 
way in which a sale of shares on a stock exchange is to be com- 
pleted. But if the law were recast under the headings indicated , 
instead of being scattered over the Companies Act, 1948, and the? 
Prevention of Fraud (Investments) Act, 1958, as it is at present, 
one would be able to discover the rules applicable to any transaction 
with far more speed and certainty. ° 

The Committee makes only a few minor recommendations with 
regard to unit trusts, the most important of which are that the 
managers of a trust should be entitled to have it authorised by 
the Board of Trade as of right if the trust deed complies with 
certain requirements and the manager and trustee are properly 
qualified, and that the limit at present imposed on the initial and 
annual charges made to unit holders should be removed.** Thg 


14 Para, 252. 
14 Para. 204. , ° © 
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Committee scouts the suggestion that ‘‘ open-ended ” investment 
companies of the American type should be permitted, and it would 
prohibit sueh companies incorporated abroad from issuing pro- 
spectuses to the public “generally in this country., The “ open- 
ended ” investment company fulfils the same purpose as a unit 
trust, namely, it invests its resources in a portfolio of securities and 
raises the fhoneygto do so by issuing its own shares to the publie on 
the basis that it is willing to issue its shares and buy them back 
from day to day at a price ascertained by reference to the value of 
its portfolio of investments on the day in question. Investment com- 
papies incorporated under the Companies Act, 1948, cannot operate 
in this way, of course, because our law imposes an absolute psohibi- 
tion on companies purchasing their own shares. In another part of 
its Report the Committee recommends that this prohibition should 
continue, and for the sake of consistency, apparently, it declines to 
make an exception for investment companies, It is worth further 
examination, however, whether the ‘* open-ended”? investment 
company would not be a desirable institution to encourage here. 
Its structure is simpler than the unit trust, and if it superseded the 
unit trust we should have a single general body of law, the Com- 
panies Act, applicable to investment trusts and trading companies 
alike, instead of two separate codes, one for companies and one for 
unit trusts, as at present. 


Accounts 


The chapter of the Report on accounts is most constructive, and 
seeks to raise the standard of the law in respect of accounts and 
dividends to the level of the best modern accountancy practice. 
THe most important recommendations are that unrealised profits 
on an upward revaluation of fixed assets should not be available 
for dividends, that the basis on which current assets are valued 
should be shown in the balance-sheet (leaving the directors free to 
select the method of valuation), that the depreciation of fixed 
è assets be made obligatory, and» that gross profits or turnover be 
shown in the profit and loss account with, presumably, details of 
the deductions therefrom (such as administration and advertising 
expenses) which lead to the figure for net profits required to be 
shown by the present law.*" If the recommendation to abolish the 
distinction between exempt private companies and other companies 
were adopted, all companies would have to file copies of their annual 
accounts with their annual returns, and thus reveal their financial 
position to the public. As a concession to the smaller companies 
which manufacture or deal in a single line of products, and the 
disclosure of whose turnover figures would enable competitors to 
tstimate their cost of producing or handling units of the products 
and thus plan price wars to squeeze them but of the market, the 
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Committee recommends that companies whose shares and deben- 
tures are not quoted on a stock exchange should be permitted to 
omit turnover figures from their filed accounts, though not from 
the copies of their accounts circulated to their shareholders.‘* The 
concession would, of course, apply to many companies which have 
no need of it, and it is very doubtful whether competitors would in 
fact rely on published turnover figures in the wayysugg@sted, bear- 
ing in mind that information about unit costs can often be obtained 
from other anf more reliable sources. Like a number of other con- 
cessions which the Committee proposes in other parts of its Report, 
this one would*enable those who did not wish to comply to drivg a 
coach, and horses through a rule which is sound and progressive. 


Conclusion 


Some time must yet elapse before public, professional and Govern- 
ment opinion about the Jenkins Report crystallises sufficiently for 
work to begin on drafting the new Companies Bill. It is certain 
that almost all the minor recommendations of the Committee will be 
given effect to therein, and it is probable that most of the few major 
recommendations will appear there too. But there are large gaps 
in the Committee’s Report, and much further exploratory work will 
have to be done before a Companies Bill which meets the needs of 
today can be prepared. 
R. R. PENNINGTON. 


Monerary Law 


Tue Sixth Report of the Private International Law Committee * is 
a fascinating document by any standard and from any point, of 
view. It considers the Draft Convention on Monetary Law, 
approved by the International Law Association in 1956, concerning 
the difficulty which sometimes presents itself as to how payment of 
a debt should be arranged between debtor and creditor in different 
countries in cfreumstances in which, between the maturing of the. 
debt and its payment, the rate of “exchange between the currencies’ 
of the two countries is changed. The principle on which the Inter- 
national Law Association proposed that the problem should be 
solved is stated in the introductory paragraph of the Draft 
Convention as follows: 


**, . . to ensure that, if a sum of money shall be paid in a 
country the currency of which differs from that in which the 
sum of money is expressed, the creditor shall receive neither 
more nor fess than he would receive if payment were made at 
the due plte and date in the currency in which the sum of 
money is expressed; ”° 


but the Draft Convention in its Article 1 weht on to propose that 
a . 
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“ Tf a sum of money is due in a currency which is not that of 
the place of payment, such sum may, unless a different inten- 
tion appears, be paid in the currency of the place of payment.” 


It is on Article 1 that thé Committee divided. Of the eleven mem- 
bers nine signed the majority report which refused to accept the 
Draft Convention “‘ so long as it contains the present basic principle 
set out in Articlal.’? A First Minority Repom by Dr. F. A. Mann 
argues strongly and at length in favour of acceptance and a Second 
Minority Report by Mr. Colin McFadyean, while appearing to sup- 
port Dr. Mann in his view that the majority were wrong in rejecting 
the Draft Convention, points to doubt as to what the law really is 
and accordingly makes no recommendation concerning Part I, which 
embodies the Article in dispute. 

The majority report referred to the relatively very few cases in 
which difficulty arises: ‘f in at least 999 cases out of 1,000—prob- 
ably, indeed, in a much higher proportion—debts expressed in a 
foreign currency are duly paid in that currency. ... It would be 
lamentable if, because of these exceptional cases of default, it were 
to be declared to be a part of the law of the United Kingdom that 
in all cases payment may legitimately be made in a currency other 
than the contractual currency.” This conclusion was based partly 
on “* the fact that the principle of Article 1 is rejected as undesirable 
by the commercial interests in this country,” which prompts the 
inquiry how the International Law Association came to the conclu- 
sion embodied in that Article, for the fact was one of which the 
Association should have been aware and to which almost over- 
whelming weight should have been given. 

The question for decision is whether there is in the law of the 
United Kingdom a weakness which calls for rectification; whether 
the present law, whatever it may be, provides a proper solution for 
the practical problem with which it has to cope or whether it falls 
down too often. If it fails, it would seem to be generally accepted 
that the only way of dealing with the situation is,by legislation. 

> What the majority of the Committee felt is not altogether clear for, 
after referring to the hundred thousandth case, which may not be 
paid in currency, they concluded their comment on Part I by 
stating that they “‘ cannot and do not recommend acceptance of the 
Draft Convention, so long as it contains the present basic principle 
set out in Article 1.” 

Most members of the Committee seem to have accepted that a 
court in this country cannot give judgment in any currency other 
than sterling. The majority seem not to have considered that the 
question of specific performance was much worth mentioning * and 
Dr. Mann rejects it on the basis of a judgment of Romer J. in Lloyd 
Royal Belge S.A. v. Louis Dreyfus & Co.® It may have been felt 
by the majozity that, even if the law permitted specific Pee 
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in the present matter and the court decreed it, default by the 

debtor would only lead to a judgment in sterling, which the court 

might as well give in the first place. What Romer J. said was: 
“ When that agreement is sued upoh in this court, the only 
remedy which is open to the plaintiff is a remedy in damages. 
No action in the courts in this country can be brought for 
delivery of 18,000 f., unless the action is a spepific performance 
action, in which case I suppose the plaintiff might claim 
delivery of 18,000 f., and damages for failure to deliver the 
francs at the proper time. But such an action as that would 
not have peen entertained in equity, for this among other 
sufficient reasons, that damages at common law would have 
been a perfectly sufficient and reasonable remedy. In no other 
way that I can see, except by bringing an action for specific 
performance, could the plaintiffs claim, by action in this 
country, payment of 18,000 f.; all that they could claim would 
be damages for failure to deliver that commodity.”’ 


Dr. Mann, in dealing with the point, draws attention to the 
impracticability of paying a foreign debt in notes and asserts that 
“it would be impossible to define the type of commercial instru- 
ment which in the absence of agreement might effectively discharge 
a debt ” (in this respect might not a draft on the currency issuing 
authority of the creditor country provide a means?); and con- 
tinues: ‘* Moreover, it must not be overlooked that payment by a 
draft drawn on the foreign centre burdens the creditor with the cost 
of collection and loss of interest during the period of collection. 
Finally, it would not be sound legal policy to force upon the parties 
a form of payment which is fundamentally different from the form 
of payment which will have to be made in the event of judgment.”’ 
But this is precisely what Article 1 would achieve. As to the first 
part of this extract, the question of cost and interest is one for the 
parties themselves to arrange and which the creditor (? the seller) 
would normally take into account in fixing his price; they are a 
necessary incident of the transaction which gives rise to the debt. 
As to the second part, this may not arise if the court orders specific è 
performance. 

If the remedy has to be by legislation, previous difficulties of 
forms of action and procedure do not matter. It is submitted that 
Romer J. really points the answer. As the cases show, the remedy 
of damages is not, as he alleges, a ‘‘ perfectly sufficient and reason- 
able remedy,’’ where there is injustice as between debtor and 
creditor by reason of a change in the rate of exchange. Dr. Mann 
asserts that his‘ foregoing observations involve the conclusion that 
in any legally refevant sense the debtor of a sum of foreign currency 
cannot be said to be under a wae to pay in the United Kingdom in 
such foreign currency only .. . it is also open to him to pay the 
equivalent i in sterling.” He may be right but, even if this is the law, 
itis surely sOmething which can be changed, if there j ds good reason 
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for changing it. In his paragraph 8, he almost seems to feel that 
this is possible, for he says that the opposition to Article 1 could be 
more readily appreciated only if it were accompanied by a reasoned 
demand and a detailed seheme for legislation amending the present 
law. It may be that the demand does not exist because there is no 
crying need for reform but, in any event, it would seem hopeless 
to suggest*®a reedy based on a principle which is fundamentally 
opposed to the views of the commercial community on the nature 
of a contract between nationals of two different couhtries. 

It may be useful to approach the matter from the standpoint 
of {he contract, from the point of view of what the parties intended 
or must be taken to have intended. An Englishman who cogtracts 
in French francs must contemplate that somehow he will have to 
provide the francs in settlement and he knows that he can do so 
only by buying them with (or exchanging them for) sterling or some 
other currency; but he has no right to assume that he may dis- 
charge his debt in sterling and leave it to his French creditor to 
make what he can of the sterling, whether the rate of exchange has 
altered or not. A foreign currency is merely a commodity express- 
ible arithmetically, and a contract between nationals of countries 
with different currencies—whether British and French, or British 
and Australian, for instance—is nothing more than an exchange of 
commodities or services for a currency, normally the currency of the 
supplier of the commodities or services. Both parties contemplate 
that payment will be made in the currency of the supplier, the 
creditor, who is not concerned with the way in which the receiver 
of the goods or services will obtain that currency or with the cost 
of obtaining it. 

. Dr. Mann, in his examples (a) and (b) in paragraph 12, says 
that “On 20th September, 1949, the acceptor pays £250’; and 
again that ‘f On 20th September, 1969, the borrower pays and is 
liable to pay £250,” in respect of a liability of $1,000 and $700 
respectively. This assumes that the acceptor in the first case and 
; the borrower in the second is egtitled to pay that Sum. It is not 

clear that this is the law (except in the first case, possibly, by 
section 72 (4) ) and that, if it is, the law cannot be changed; some 
enactment on the lines of Article 4 would eliminate the injustice. 
But in both cases specific performance would avoid the issue; in 
the first, the London merchant would be required to find $1,000, 
not £250, and, in the second, $700, not £250. The fact that in 
the first case the sterling cost would be greater, and in the second 
less, than the payer may originally have contemplated would be 
dug to his default if he had not paid promptly; though if the rate 
had changed during the contract period the rise or fall in the cost 
to the London merchant would be due solely to the action of the 
government, of the devalued currency. At any rate the other 
contracting party, could not be blamed. Moreover, a forward 
exchange contract "would eliminate the risk. . 
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It is submitted that if a remedy is called for (which is by no 
means certain), procedural difficulties such as are visualised in the 
judgment of Romer J. and in paragraph 9 of the majority report, 
need not stand in the way of reform. Acdeclaration that the con- 
tract be specifically performed would be a proper remedy; this 
would give true effect to the arrangement between the parties 
except, perhaps, where a change in the rate of exchange was made 
before the time for payment matured. Where such’a change proved 
deleterious to either party the position could be met by compensa- 
tion on lines similar to those envisaged in Article 4. The debtor 
would have nothing to gain by postponing payment in anticipation 
of a change of the rate in his favour. If he did not pay when°he 
should and the declaration of specific performance was followed by 
a Judgment in a currency other than that of the creditor (sterling, 
for example), the creditor would be compensated and the judgment 
could include the cost not only of the litigation but of translating 
the sterling into currency; there would be no question as to the 
date at which damages should be calculated. Only where a currency 
was unobtainable could a debtor reasonably claim to pay in his own 
currency or any other and the creditor would have to accept or not 
be paid at all. This, however, is so remote as to be hardly worth 
considering. Anyhow, the court, with a free hand, would be able 
to give a judgment which would meet the peculiar circumstances of 
the case as well as could be. 

In short, a decree of specific performance, coupled with 
compensatory provisions in the law to meet a change in the rate of 
exchange, would adequately solve most of the cases which gave rise 
to consideration of this matter by the International Law Association 
and the Private International Law Committee. 

If there were legislation on these lines, section 74 (2) of the 
Bills of Exchange Act, 1882, would have to be repealed. 

Part II of the Draft Convention deals with proceedings, which 
the majority of the Committee felt to be outside their terms of 
reference. Until questions of principle in the substantive law are , 
settled, it must surely be idle to cohsider procedure. 

Dr. Mann has done great service in discussing the subject at 
such length; in view of the great weight of his reputation, some 
further opinion from him, in answer to the doubts expressed hereing 
would indeed be welcome and of the greatest value. 


Maurice Mrarau. 


NOTES OF CASES >» 


TERMINAL ẸOMPENBATION FOR EMPLOYERS OF COMPANIES 
IN LIQUIDATION 


Tre recent case of Parke v. Daily News, Lid.,* raised i in a dramatic 
form a question which on a smaller scale directors’ and liquidators 
often have to consider, namely, whether it is legitimate on the 
cessation of the whole or part of a company’s business for gratuitous 
compensation to be paid out of its assets to employees who are 
dismissed. Each employee is, of course, contractually entitled to 
such notice of dismissal as his contract of employment provides, or, 
if none is provided, to reasonable notice, but the courts in the past 
have been rather conservative in deciding what is reasonable notice 
in the case of inferior servants, and the good employer today usually 
considers himself under at least a moral obligation to be more 
generous in giving notice of dismissal or paying wages in lieu of 
notice. 

The facts of Parke v. Daily News, Lid. were as follows. By 
1958 the directors of Daily News, Ltd. realised that the continuing 
losses sustained in publishing their newspapers, the News Chronicle 
and the Star,* would soon compel them to cease publication unless 
an adventitious stroke of good fortune came their way, and so their 
managing director entered into negotiations with the managing 
dfrector of Associated Newspapers, Ltd. to settle the terms on which 
the latter would purchase the premises, plant and goodwill of the 
two newspapers if Daily News, Ltd., chose to sell. The terms finally 
settled in January 1959 provided for a cash payment of approxi- 
mately £2 million to Daily News, Ltd., that Associated Newspapers, 
Ltd. would employ as many of Daily News, Ltd.’s employees as 
possible if the take-over materialised, but that Associated would not 
make provision for the pensions and/or compensation of employees 


„not taken over by it. The plan for the take-over, a kind of “ put ” 


option for Daily News, Ltd., was extended for successive three- 
month periods until August 1960, when Daily News, Ltd., in view 
of its continuing il-fortune, decided to sell. However, both sides 
feared difficulties with their employees’ trade unions, and so before 
formal contracts were exchanged and the take-over announced to 
the public in October, a scheme was devised by which the whole of 


the purchase price (after payment of the costs of the sale) was to 


1 [1962] 8 W.L.R. 566; [1962] 2 All E.R. 929. e 
2 The News Chronige and the Star were actually owned by two wholly owned 
subsidiaries s Daily News, Ltd., but nothing turned on this. 
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be applied (i) in paying wages in lieu of notice of dismissal to all 
members of Daily News, Ltd.’s staff, and also in paying holiday 
money to those entitled to it; (ii) in setting aside £500,000, the 
amount of an employees’ pension fund established by Daily News, 
Ltd. in 1959; this fund had never been segregated from Daily News, 
Ltd.’s other assets, but there was no doubt that its employees had 
valid equitable interests therein; and (iii) in paying compensation 
for loss of employment to each employee on the bafis of one week’s 
basie pay for eyery year of service with Daily News, Ltd. over the 
age of twenty-one; the total amount of compensation was estimated 
at £1,500,000. The scheme for distributing the purchase-money was 
revealed to employees’ representatives before the take-over whs 
annouticed publicly, and it took a prominent place in the exchange 
of letters between the chairmen of the boards of the two companies 
which were published at the same time. The shareholders of Daily 
News, Ltd. were first individually informed of what had happened 
by a circular sent out on the day the take-over was completed, and 
it was only in November (a month later) that the directors decided, 
on legal advice after certain shareholders had expressed dissatis- 
faction, to call a general meeting to approve the payment of 
compensation to former employees in accordance with the scheme. 
Parke, a shareholder of Daily News, Ltd., sued on behalf of himself 
and all other shareholders of the company, except the defendant 
directors, for a declaration that the approval of the scheme by the 
general meeting would be void, and an injunction to restrain the 
company from applying its assets in paying the compensation. 

The company sought to justify the payment of compensation in 
two ways, namely, that the company obliged itself to pay the 
compensation by the contract for sale to Associated Newspapers, 
Ltd. or by an independent agreement evidenced by the exchange 
of letters between the chairmen of the two companies,® and that 
even if the compensation were gratuitous, it was nevertheless intra 
vires Daily News, Ltd. to pay it. Plowman J. found that there was 
no contract for the payment of compensation. The contract for sale 
contained merely a negative term that Associated Newspapers, Ltd. 
should not be liable to compensate dismissed employees of Daily 
News, Ltd.; there was no positive term that anyone should be liable 
to pay compensation. The exchange of letters between the chair-. 
men of the companies merely embodied a statement of the parties’ 
intentions; it was not intended that they should create a contract. 
Furthermore, even if there were a contract, the matter would not 
be concluded, for unless the contract were intra vires Daily News, 
Ltd., it would be void, and its implementation could be restrained 
at the suit of a shtreholder. 

The main issue, therefore, was whether the payment of 


8 Daily News, Ltd. also pleaded that its newsprint suppliers released it from 
its contracts with them only on condition that the compensation payments 
‘vere made, bit thig pomt was abandoned at the hearing. 
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compensation was intra vires. The plaintiff, Parke, relied on the 
analogous case of Hutton v. West Cork Ry., where the Court 
of Appeal held that the payment of compensation for loss of office 
to directors of a railway company which had sold its undertaking 
and was about to be wound up, was not incidental*to carrying out 
the statutory objects of the company, and was therefore ultra vires. 
In that case Bowen L.J. delivered his oft-quoted dictum °: 


“ The test there again [i.e., whether the payment of gratuities 
to employees is legitimate] is not whether it ig bona fide, but 
whether, as well as being bona fide, it is done within the 
ordinary scope of the company’s business, agd whether it is 
reasonably incidental to the carrying on of the company’s 
business for the company’s benefit. ... The law does hot say 
that there are to be no cakes and ale, but that there are to be 
no cakes and ale except such as are required for the benefit of 
the company.”’ 


In that case the company, which had ceased carrying on business, 
obviously could not benefit from compensation being paid to its 
directors, for they could not thereby be induced to serve the com- 
pany conscientiously and dutifully in the future. But the same 
reasoning was later applied by Eve J. in Re Lee, Behrens & Co., 
Ltd., where he held invalid the grant of an annuity by a company 
to the widow of one of its directors, even though the company at the 
time of the grant neither intended to dispose of its undertaking nor 
to go into liquidation. The widow was not an employee of the 
company, and the company could not gain anything, except a repu- 
tation for generosity, by allowing her a pension. It would, of course, 
have been different if the widow’s pension had been provided for 
hy the terms of her husband’s service contract, for the company’s 
promise would then have been made to an employee who would be 
expected to respond by giving better service in future, and the 
company would have benefited thereby. 

Daily News, Ltd., countered the plaintiff’s citation of these cases 
by relying on Kaye v. Croydon Tramways Co.," where the Court of 
Appeal held that it was legitinfate for a company to sell its under- 
taking on terms that the purchaser should pay compensation for loss 
of office to its directors, provided that the shareholders were 

e informed of the compensation payment in the notice of a general 
meeting called to approve the sale. Plowman J. readily distin- 
guished this case, however, and was aided in doing so by the 
reservations of the members of the Court of Appeal in it. The Court 
of Appeal in Kaye’s case held that the contract for sale must stand 
or fall as a whole, and that if it was entered into primarily for the 
intra vires purpose of selling the company’s undertaking, the inci- 

„dental provision for the payment of compensation would be good. 
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But if the directors negotiated the contract, not for the company’s 
benefit, but primarily for their own advantage, so that the compen- 
sation was in the nature of a bribe, the compensation would not 
have been legitimate, because of the diregtors breach of fiduciary 
duty to the company, and the company’s assets could not be applied 
in paying it. In the Daily News case, however, Plowman J. did 
not have to examine the directors’ motives in arrangigg for the 
compensation payments, for there was no contraé to which the 
compensation arrangements were incidental, and the question he 
had to decide was simply the objective one as to whether the 
compensation pgyments were for the company’s benefit. 

In holding that the compensation scheme was not for the com- 
pany’s benefit, and was therefore ultra vires, Plowman J. underlined 
more firmly what the Court of Appeal had said in Hutton v. West 
Cork Ry. He first equated the benefit of the company with the 
benefit of the shareholders as a whole (thus adopting the criterion of 
the Court of Appeal in Greenhalgh v. Arderne Cinemas, Ltd., a 
case on an entirely different issue), and then went on to scout the 
idea that directors are empowered to take into account the com- 
pany’s moral duties to its employees, except where to do so 
coincides with the interest of the shareholders. The facts of the 
Daily News case undoubtedly dictated the conclusion which 
Plowman J. reached, but it is questionable whether he need have 
emphasised the bare financial interests of the shareholders as the 
governing criterion to the exclusion of all else. This was not the 
approach of Eve J. in Evans v. Brunner, Mond & Co.,® where he 
held that it was incidental to the business of a chemical manufactur- 
ing company, and therefore intra vires, for it to make grants to 
universities and scientific institutions to aid research and the 
training of scientists, even though there was no certainty, or in 
some respects even a probability, of the company benefiting from 
such expenditure except over a very long term. 

The judgment in the Daily News case raises two questions of 
policy, one specific and the other general. The first specific question 
is whether there should not be provision for compensation payments 
to be made to employees whose employment is terminated otherwise 
than by their own act or because of their own fault. An employee 
of many years’ standing surely has as recognisable an interest in the 
continuance of his employment as a shareholder has in the continued 
existence of his shares, and if both interests cease to exist on the 
liquidation of the company, there seems no reason why the com- 
pany’s assets should be appropriated to satisfy the shareholders’ 
interests alone. ft is uncertain, however, whether adequate security 
for employees’ interests can be given by providing for compensation 
payments in the company’s memorandum of association. It has 
been held that the disposal of a company’s undertaking as a whole ° 


8 asn Ch. 286. ‘ ‘ 
9 P921] 1 Ch. 859. , 
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cannot be one of the objects of the company (Bisgood v. Hender- 
son’s Transvaal Estates, Ltd.!°), and it may be that a provision in 
the memorandum as to the application of the proceeds of such a 
disposal to persons other than shareholders is ineffective, and is 
overriden by the Companies Act, 1948, ss. 265 and 802.*+ 

The other question of policy is whether it is satisfactory that 
directors ghould be required by law to manage the company’s affairs 
solely with a view to the financial benefit ofthe shareholders. Are 
there not other interests which deserve recognition, guch as those of 
the consumer in being able to purchase goods at a reasonable price, 
even though the company, by reason of patents, exclusive access to 
sfipplies, or control of the market, could exact a higher price? Tt 
would, surely, be more in accordance with modern views abbut the 
functions of business enterprises in society to relieve directors from 
this myopia which the law forces on them. In Germany directors of 
public companies are required by company legislation to take into 
account the interests of the shareholders, the employees of the 
company and the public as a whole, and they are empowered to use 
the company’s funds, to a reasonable extent, in providing benefits 
for employees and the public. Why not in Great Britain too? 


R. R. PENNINGTON. 


MERCANTILE AGENTS AND Can REGISTRATION BOOKS 


Pearson v. Rose & Young, Ltd., which has aroused so much 
criticism,? has now been followed by the Court of Appeal in Stadium 
Finance, Lid. v. Robbins. It is to be regretted that the Court of 
Appeal, in following the Pearson case, gave no indication of a 
realisation of the unsatisfactory nature of that decision and that 
some of their reasoning even’ goes beyond the judgments in the 
Pearson case. 
In the Stadium case the defendant, Robbins, wishing to sell his 
car, left it in the showroom of a car-dealer named Palmer. Palmer 
_ was given no authority by Robbins to sell the car, the arrangement 
* being merely that Palmer shotfid report inquiries to Robbins, who 
wished to control the sale of the car himself. Robbins took the 


e 10 [1908] 1 Ch. 748. 

11 On the other hand, if a company seeks a licence under the Companies Act, 
1048, s. 19, to dispense with the word ‘' limited "' as part of ita name, the 
Board of Trade requires its memorandum to provide that on liquidation its 
assets shall be transferred to another company or body with lke objects, and 
such a provision is generally regarded aa effective. Re Cuban Land Co. 
[1921] 2 Ch. 147 the court held valid a provision in debentures that the 

edebenture holders should, on winding up, be entitled to one-third of the 
assets of the company left after its debts had been paid, but, of course, they 
claimed this share as creditors, not as beneficiaries. 

1 [1951] 1 K.B. 275 (0.A.). 

2 Bee, e.g., (1951) 67 oy Fe pp. 8-7; Hanbury, Principles of Agency, 2nd ed., 
pp. 111-k18; Powell, The Law of Agency, 2nd ed., pp. 228-229, 281-282; 


idman, The Lgw of Agency, pp. 188-189. a 
3 [1962] 8 W.L.R. 468; [1962] 2 E.R. 688. í ° s 
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s a 
e. s . 


° 720 A "THE MODERN LAW REVIEW Vor. 25 
° 
ignition key of the car away with him, but, without realising it, he 
accidentally left the registration book in the locked glove compart- 
ment of the dash-board. Duplicate keys being readily available in 
garages, Palmer opened the glove comparfment, found the regis- 
tration book, and did not hesitate to use it; shortly afterwards 
Palmer “‘ sold ”? the car to his salesman, the sale being effected 
through a hire-purchase agreement made by the plaintjff finance 
company with the salésman. The salesman appeats to have been 
in good faith, gnd when he took delivery of the car he saw the 
registration book and an ignition key for the car was given to him. 
The first instalment due under the hire-purchase agreement not 
being paid, the plaintiffs sought to repossess the car in accordanfe 
with tht terms of the agreement, and, on finding that Robbins had 
himself retaken the car, sued for its recovery or its value and 
damages for its detention. The Court of Appeal unanimously 
thought that a car without an ignition key constituted ‘f goods ” 
within the meaning of section 2 (1) of the Factors Act, 1889, and 
this part of their judgments is, of course, to be welcomed. They 
nevertheless held that the plaintiff company had not obtained a 
good title under that Act. 
A purchaser of goods from a mercantile agent can only obtain 
a good title under section 2 (1) of the 1889 Act if (1) the mercantile 
agent is, with the consent of the owner, in possession of the goods 
or the documents of title thereto, (2) the sale was made by the 
mercantile agent when he was acting in the ordinary course of 
business of a mercantile agent, and (8) the purchaser was acting 
in good faith and had no notice that the mercantile agent had no 
authority to make the sale. On the third point, it was argued that 
a sale of a car without production of its registration book is sufficient 
to put the purchaser on inquiry,‘ that the finance company madé 
no inquiry, that had they done so they would have ascertained that 
Palmer had no authority to sell, and that not having inquired they 
must be deemed to have had constructive notice of Palmer’s lack of 
authority to sell, In consequence of their views on the first two 
requirements, it was not necessary for the Court of Appeal to 
decide this point, but they indicated that, had it been necessary to 
do so, they would have dismissed this argument, because Palmer, 
by opening the glove compartment, had in fact possessed himself of 
the registration book and so would, if the finance company had 
asked for it, have been able to produce it; there would not, there- 
fore, in the circumstances, have been anything to put the finance 
company on inquiry. This view, if one may say so, seems eminently 
satisfactory. The importance of the case, however, rests on the 
first two points. e 
Willmer L.J. held that the finance company had failed to obtain 


4 Bishopsgate Motor Finance Co: poration, Lid. v. Transport Brakes,»Ltd. [1949] 
1 K.B. 322, 888; Central Newbury Car Auctions, Ltd. v. ynty Finance, Ltd. 
[4957] 1°Q.B. 871, 382. 
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a good title because the first requirement had not been satisfied. 
The requirement that the goods must be in the possession of the 
mercantile agent with the consent of the owner has been interpreted 
as meaning that the owner must consent to the mercantile agent 
having possession in his capacity of mercantile ¢gent and not in 
some other capacity (e.g., that of repairer).* Accepting this inter- . 
pretation, Willmer L.J. produced the argument that the failure of 
Robbins to haħd over the ignition key to Palmer showed that he 
was not consenting to Palmer having possession of the car in his 
capacity of mercantile agent: ‘* The absence of the key is impor- 
tant . . . because (1) its absence was symbolie of the owner’s 
ihtention to retain a jus disponendi, and (2) the key was needed in 
order to open the glove compartment and give delivery of the 
registration book. ... I do not think that Palmer can be said 
ever to have been in possession of the registration book with the 
consent of the defendant. Without either the key or the registration 
book Palmer was not . . . in possession of the car in his capacity of 
mercantile agent.” ° It is true that the absence of the ignition key 
showed that Robbins intended to control the sale himself and that 
he was not giving Palmer any authority to dispose of the car, but 
it does not follow from this that he was not consenting to Palmer 
having possession of the car as a mercantile agent. Surely the 
whole point of Robbins giving possession of the car to Palmer was 
that the latter, as a car dealer (and mercantile agent) was much 
better placed to discover what offers would be made for the car 
than he himself was, and this shows clearly that Robbins consented 
to Palmer’s having possession in his capacity of car dealer (and 
mercantile agent). To accept the suggestion that, merely because 
an owner, in giving possession of goods to a mercantile agent, shows 
an intention that the latter shall not dispose of them, he is not 
consenting to the latter’s having possession as a mercantile agent, 
would stultify the Factors Act and would deny the authority of 
Turner v. Sampson.” The suggestion is even contradicted by the 
judgment on which Willmer L.J. relied, for Denhing L.J. in the 
Pearson case said: ‘* The owner must consent to the agent having 
them for a purpose which is in some way or other connected with 
his business as a mercantile agent. It may not actually be for sale. 
It may be for display or to get offers, or merely to put the goods in 
his showroom, but there must be a consent to something of that 
kind before the owner can be deprived of his goods.’ 8 It seems, 


5 Staffs Motor Guarantee, Lid. v. British Wagon Co., Ltd. [1984] 2 K.B. 818; 

e Pearson v. Rose d Young, Ltd. [1951] 1 K.B. 275, 288. ° 

6 [1962] 8 W.L.R. at p. 460. ° 

7 (1911) 27 T.L.R. 200. Fridman, op. cit., p. 187, states that ‘‘ delivery of 
goods to someone who would normally be a mercantile agent, but without 
giving the agent any’ one of the kinds of authority in s. 1 (1) of the Act, will 
not amount to giving the agent the required possesmion.”’ But he reads more 
than is warranted into the cases he cites, and he ignores Turner y. Gampson. 


8 [1951] 1 K.B. 275, 288. Italics supplied. : 
e 
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°. therefore, with respect, that Willmer L.J.’s reasoning is contrary to 
both principle and authority. As such, it is to be hoped that it will 
not find favour in subsequent cases. 

As regards the third requirement of the section, all three judges 
held that the salt by Palmer to the finance company was not in the 

. ordinary course of business of a mercantile agent, because, as the 
registration book had been accidentally left in the loched glove 
compartment, Palmer had not obtained possession *of it with the 
consent of Robbins. Palmer could only obtain possession of the 
registration book by unlawful means, namely, by breaking open the 
glove compartment. ‘‘ Having regard to the decision in Pearson’s 
case, therefore, Palmer was never in a position to sell the car in the 
ordinary course of business.” ® Ormerod L.J. said: ‘f A car was 
put in the possession of Palmer which had no ignition key and no 
registration book easily available. ... A car does not appear to be 
capable of being used as a motor-car if the registration book and 
ignition key are missing, and I fail to see how the sale of a car 
deficient in these two important respects can be in the ordinary 
course of business of a mercantile agent.” 1° Having regard to the 
doctrine of precedent, the decision in the Stadium case on this point 
is not surprising, but nevertheless it must be stated that the reason- 
ing in the Pearson and Stadium cases seems unsatisfactory and the 
practical consequences unfortunate. 

The question whether a mercantile agent has obtained a car with 
the owner’s consent has obviously to be decided in the light of the 
circumstances at the time that the goods are obtained, but the 
question whether a subsequent disposition by him is in the ordinary 
course of business of a mercantile agent surely depends on the 
circumstances surrounding the disposition, and for this purpose it ig 
irrelevant whether the car or its registration book has been obtained 
without the owner’s consent. At the time of the sale to the finance 
company, the ignition key and registration book were available for 
the hirer, and it should be immaterial that the car was deficient 
with regard to the ignition key and registration book at the time 
that the mercantile agent obtained it; it was not deficient in these 
respects when he sold it. The confusion in the reasoning of the 
Court of Appeal results from its failure to keep distinct the section’s 
requirements with regard to (1) the owner’s consent and (2) a ° 
disposition in the ordinary course of business of a mercantile agent. 

However this may be, the consequence of the Pearson and 
Stadium cases is that a purchaser of a secondhand car (together 
with its registration book) from a dealer in circumstances which on 
the face of things geem to indicate that the sale was in the ordinary 
course of business, runs the serious risk that he may obtain no title 
to the car, because it may turn out that the dealer did not obtain e 

© [1962] 8,W.L.R. at p. 461. i - 
10 [962] 8 W.L.R. ats pp. 457-458. See also Danckwerts f..J. at p. 462. 
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the registration book with the owner’s consent. This is an unfor- 
tunate limitation on the operation of the Factors Act. It is to be 
regretted that the court, which in interpreting “‘ consent of the 
owner * declined to apply “ the artificial distinctions of the criminal 
law to a commercial transaction,” ‘+ has given sits authority to 
an artificial construction of another requirement of the section. 


One cangot but live in hope that the House of Lords may soon ° 


have an opportunity to review the Pearson ‘and Stadium cases. 
J.* A. HORNBY. 


e 
© CONTEMPT OF COURT AND THE VICTIMISATION OF WITNESSES 


CRIMINAL contempt of court has been described by an American 
judge as “ inordinately sweeping and vague ” and as the offence 
with “the most ill-defined and elastic contours in our law.” t 
Judges in all common law countries have recognised that the juris- 
diction ‘* of committing for contempt being practically arbitrary 
and unlimited should be most jealously and carefully watched,” 3 
but have at the same time not hesitated to manipulate their sum- 
mary power to protect ‘* the individual right of every citizen to an 
independent administration of justice free from influence or intimi- 
dation by improper conduct of any sort.” 3 And there are many 
sorts of such improper conduct. The English law of criminal con- 
tempt is a classic wilderness of single instances, particularly in view 
of the fact that appeals against convictions were not permitted until 
the Administration of Justice Act, 1960. 

In Attorney-General v. Butterworth,* the first important appeal 
in contempt under the legislation of 1960, the Court of Appeal has 
ruled upon an aspect of what might be termed “ contingent con- 
tempt,” * that is, contempt after all proceedings in some particular 
litigation have terminated. The court vigorously asserted the juris- 
diction of the superior courts to punish summarily any attempt to 
victimise or otherwise punish a witness in any case, even though 
proceedings have finally ended in that case. In’ the view of all 
three judges, such conduct would tend to deter persons from 
testifying frankly in any future proceedings and thus constitute “ an 


11 Fomes v [1928] 1 K.B. 297, 805; Pearson v. Rose d Young, Lid. [1951] 

1 Green v. United States, 356 U.S. 165, 200 (1958), per Black J. 

2 Re Clements and Costa Rica Republie v. Erlanger (1877) 46 L.J.Ch. 875, 
888 (C.A.), per Jessel M.R. See also Dallas v. Ledger (1888) 4 T.L.R, 432, 
483; Hunt v. Clarke (1889) 58 L.J.Q.B. 490, 498; ae Pa ne [1896] 
et Q.B. 577, 580; Dunn v. Bevan [1922] 1 Ch. 270 Caskell and 
* Chambers, Ltd. v. Hudson, Dodsworth and Co. [1986], 2 ge 595, 603. 

3 J. C. McRuer, ‘‘ Criminal Contempt of Court Procedure: A Protection to the 
Rights of the Individual ” (1952) 30 Can.Bar Rev, 225, 227. 

4 [1962] 8 W.L.R. 819; [1962] 8 Al H.R. oe (iord Denning M.R., 
Donovan elu.J., Pearson L. J.). 

5 ‘This phrase ve by Keating J. in Meister y v. Gounod (1874) 80 D.T. 264, 
and säopted Py olmes J. in Craig v. Hecht, 268 U.g. 268, 280- (1943). 
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*. interference with the administration of justice as a continuing 
process... .’? ® 

The facts in the case were as follows: at the hearing of a 
reference before the Restrictive Practices Court, concerned with the 
so-called R.E.N.A. agreement between the Newspaper Proprietors’ 
e Association and a trade union called the National Federation of 
° Retail Newsagents, Booksellers and Stationers, evidence against the 
agreement was given by Harry Dunsmore Greenleés who at that 
time was the delegate of he Romford branch to the London District 
Council of the Federation and also honorary treasurer of that 
branch. Subsequently, at three committee meetings of the Romford 
branch, Greenlees was “‘ hauled over the coals ”’ for his action if 
testifying, and relieved of his position both as branch delegate and 
as treasurer. 

The Attorney-General thereupon moved the Restrictive Practices 
Court for committal or attachment of those responsible for what 
transpired at the three committee meetings. He invited the court 
to extend the law of criminal contempt to cover their conduct. 
The invitation was declined.” Several authorities were considered 
but the court was unable to detect any trace of a broad principle 
that to punish a witness “‘ after the case is over and all have gone 
home ” amounted to contempt. Not even the desirability of such 
a broad principle was accepted. 

The summary power of contempt has frequently been invoked 
to protect parties, jJurymen and witnesses from intimidation or 
abuse not only during but also immediately after some particular 
litigation.* The only clear departure, however, from the linking of 
contempt to pending proceedings has been the recognition of 
“ seandalising the court” as a separate head, and it is significant, 
that “f scandalising the court °” has been accepted in certain common 
law jurisdictions only with some embarrassment ° and that in others 
it has been rejected altogether.*° 

The reluctance of the Restrictive Practices Court to recognise a 
new head of contingent contempt was not shared by the Court of 
Appeal. Witnesses before the High*Court should, it was felt, be 
accorded the same protection that is given by statute to witnesses 
at any inquiry by a royal commission or any parliamentary or 
statutory committee. The absence or scantiness of precedents did « 
not deter the court, and Lord Denning M.R. declared: 

6 [1962] 8 W.L.R. at 840; [1962] 3 All B.R. at 884, per Pearson L.J. 
T Re Attorney-General’s Application (1962) L.R. 8 R.P. 1; [1962] 1 Q.B. 584; 

[1962] 2 W.L.R. 70; 62] 1 All E.R. 821. 

8 See Halsbury’s Lews of England (8rd ed., 1954), Vol. 14-16. 
® Bee R. v. Gray [1900] 2 Q.B. 36, 40; Att. “Gen. v. iontas [1914] N.Z.L.XR. 

545; Bell v. Stewaft (1920) 28 G. L.R. 419, 429; Note (1905) 18 Harv.L. Rev. 

392; Slesser, Judgment Reserved (1941) at p. 256. 

10 “ The great majority of American jurisdictions now distingwsh between e 
pending and post litigation apt "Note & publication in the latter case can- 
not be punished as 8 conten: ote (1955) 55 Col.L.Rev. 1148 See also: 


H Annual PE y of Umenoen Law (1955) at p. 142; Bgidges v. Calfomia, 
4 U.B. 252, 287 (1041). 
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“ It may be that there is no authority to be found in the books, 
but, if this be so, all I can say is that the sooner we make one 
the better. For there can be no greater contempt than to 
intimidate a witnegs before he gives his evidence or to victimise 
him afterwards for having given it. ... I decline to believe 
that the law of England permits him to be so treated,” 1+ 


If the decision of the Court of Appeal is judicial legislation, it is 
submitted, with respect, that it is a desirable extension of the law.” 
In the sphere of contempt of court, judges have*frequently been 
prepared to extend the law to cover new devices to interfere with 
the administration of justice and, indeed, to restrict it where it 
appears to be out-dated.7* There is perhaps nothing new about 
post-trial punishment of witnesses, but even the Restrictive Practices 
Court felt obliged to point out that the sanctions of contempt may 
be necessary to prevent any attempt by powerful employers or trade 
unions to discourage adverse testimony in future litigation by the 
threat of dismissal or expulsion. The decision of the Court of 
Appeal could perhaps be interpreted from one angle as yet another 
positive judicial recognition of the importance of the right to work. 
More broadly it could be interpreted as a recognition of the need 
to watch closely the power of large groups and organisations to 
bring pressure of various kinds upon individuals who may be parties, 
jurymen or witnesses in some future litigation.™* 

Despite some argument by counsel about objective and subjec- 
tive tests of contempt, the Court of Appeal unequivocally required 
proof of mens rea in all cases of victimisation, but added that the 
motive of punishing a witness need not be the predominant motive. 
Three of the ten respondents to the Attorney-General’s motion were 
found by the Restrictive Practices Court to have a predominant 
motive of punishing Greenlees and three were found to have been 
motivated partly but not predominantly by a desire to punish; 
nonetheless the Court of Appeal found all six guilty of contempt. 
However, it took into account the weight of the motives in ordering 
contributions towards the Attorney-General’s costs, the imposition 


11 [1962] 8 W.L.R. at 882-883; [1962] 3 All E.R. at 829. For a mmilar attitude 
towards precedents in contempt, see R. v. Davies [1906] 1 K.B. 82, 88-89, 
47. See also: Russell on Crime (11th ed., J. W. C. Turner, 1958) Vol. 1 at 
p. 849: ‘‘ There is no precedent of proceedings at common law for discharging 
or damnifying witnesses because of evidence given by them." 

12 “ Assault on a witness who has testified would seem to be contempt, since 
eneral security of witnesses, after as well as during the trial, is essential to 
reedom ın testifying.''—Note (1918) 32 Harv.L.Rev. 174. 

18 For judicial declarations that certain heads of contempt are obsolete, see: 

McLeod v. St. Aubyn [1809] A.O. 549, 561; Att.-Genev. Blomfield [1914] 
* N.Z.L.R. 645; R. v. Jones, ox p. McVittie [1981] 1 K.B. 664, 671. 

14 Some years ago, & group of American insurance comfanies issued full-page 
advertisements ın leading magazines asking prospective jurors to reflect upon 
the higher premium rates that would follow uf ‘‘ excessive jury awaria A 
continued to be given in negligence cases. Contempt charges against the 
compsnids were brought m some states and “failed only because a direct 
enough danger go the administration of justice was not „proved: @see 954 
Annual Sugoey of American Law (1955) at pp. 141-142. 

of ` e 


e a 


726 =, THE MODERN LAW REVIEW VoL. 25 
*. of which was the only penalty imposed. The other four respondents 
were adjudged not guilty of contempt since they had acted within 
their legal rights and no motive to punish Greenlees was proved in 
their cases." 
Proceedings ift contempt of court are the only form of summary 
, ‘tial before the superior courts. The denial of a trial by jury is 
* normally regarded as justifiable where there is a pressingeneed for 
swift action. Is there such a pressing need in case# of contingent 
contempt? Neither counsel adverted to this question, but Pearson 
L.J. said that the decision of the Court of Appeal did not preclude 
any submission im a future case that the alternative procedure of 
trial by indictment should be used. It might be added that per? 
jurers are afforded trial by jury even though perjury itself is some- 
times surely a contempt of court,!® and that several judges have 
stressed that the withdrawal of contempt from the cognisance of a 
jury should not be resorted to ʻ‘ if the ordinary methods of prosecu- 
tion can satisfactorily accomplish the desired end.” 1" And where 
the crucial facts are disputed—as in Attorney-General v. Butter- 
worth—it would seem that trial by jury is particularly appropriate. '® 
One final point of some interest is that Lord Denning M.R. 
suggested in his judgment that a witness who has been victimised 
because of his testimony in court may have redress in a civil court 


for damages. 
D. G. T. WouaMs. 


6 SALE oR RETURN ” 


Tue decision of the Court of Appeal in Poole v. Smith’s Car Sales 
(Balham), Ltd.* cannot be allowed to pass without comment, 
although it may seem at first sight quite reasonable and innocuous. 

Fortunately the facts were straightforward. At the end of 
August 1960 the plaintiff, a car dealer, had two cars for sale for 
which he had no room at his own premises and about which he 
wished to make sume arrangement during his forthcoming holiday. 
Consequently he agreed with the deféndants, also car dealers, that 
the two cars should be taken into the possession of the defendants 


15 It is interesting to note that in Webster v. Bakewell U.D.C. (1916) 32 T.L.R. 
806, which was not referred to in Butterworth, a tenant for Lfe, who threatened 
a yearly tenant of the estate with eviction if the yearly tenant did not desist 
from legal proceedings then pending, was not adjudged guilty of contempt 
since she was merely protecting her own legal interests. 

Bee Stockham v. French (1823) 1 Bing. 865; 180 E.R. 147; Note (1919) 1 
Ool.L.Rev. 885; Note (1987) 27 J. of Crim Law, Onmuinology and Polis 
Science 452-458; Michael, 826 U.S. 224 (1945); Nilva v. Pnited States, 
852 U.S. 385, 398 Ce 


ray 
a 


17 R. V. Daves [196] 1 K 82, 41, per Willa J. Bee also: R. v. Taylor, 
ex p. Roach (1951) 82 CLR. 587, 698; R. v. Tibbits and Windust [1902] 
1 K.B. 77. 
18 es Green v. Untied States*(1958) 856 U 8. 165, 214, 217; R. v. Gray [1900] 
.B. e86, 41. 
ii a] 2 All BR. 483; [1962] 1 W.L.R. 744. ą 
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at their own showrooms. As is not uncommon in such cireum- * 
stances, there was some controversy afterwards as to the precise 
terms of the arrangement, but it was reasonably clear that the 
plaintiff would be satisfied if he received £200 for the one car, a 
Vauxhall “‘ Velox ”, as he eventually did, and £825 for the other 
car, a Vauxhall ‘‘ Wyvern’, which became the subject-matter of, 
the dispute. Any sums which the defendayts obtained for the cars 
in excess of these figures, they could keep. 

In October, having received no news of the Wyvern car, the 
plaintiff began to inquire why it had not been returned and to ask 
gor its return. He was put off by a story told him by an employee 
of the defendants that they had a prospective customer, buf eventu- 
ally, on November 7, the plaintiff wrote “ an ultimatum ” to the 
defendants in which he asserted that the car had been left with them 
at the end of August “on a sale or return basis, at a price of 
£825 ”; he had asked for the car back on numerous occasions and 
now gave the defendants formal notice that, if the car was not 
returned by the following Thursday, he would expect a cheque from 
them for £825 as the car would be deemed to have been sold to 
them. 

The car was not returned within that time; it appears to have 
been returned about two weeks later, in a bad condition and having 
been driven for some 1,600 miles. The plaintiff “f was incensed ” 
and refused to take it back. It was not returned to him again and 
he proceeded to sue the defendants in the first place for £825 as 
the price of goods sold and delivered, and then, under an amend- 
ment, for the return of the car or its value and £74 for its detention 
and use on an alternative claim in detinue. The defence was a 
denial of the sale and of the detinue, and an allegation that the car 
had been returned. 

At first instance, the learned judge in the Mayor’s and City of 
London Court decided that the defendants were in no way to blame 
and that the car had been damaged by the acts of two employees 
of the defendants “‘ who had taken it out one ‘hight to have an 
expensive night out in London and had succeeded in doing very 
considerable damage to it.”? He concluded that the action was 
misconceived as it should have been an action by the plaintiff 
against the two employees of the defendants in respect of the 
damage to the car, and so he non-suited the plaintiff. 

The legal issue too is reasonably straightforward: Was the 
arrangement between the parties a “‘ sale or return ” transaction? 
The expression “ sale or return ” was used both by the plaintiff’s 
agent who made the arrangement, when he gave evidence, and by 
the plaintiff himself in his ultimatum, while a director of the defen- 
dant company, in an affidavit, made it clear that they too regarded 
it as a contract * for sale or return.” But, in the words of 
Ormerod’ L.J. in the Court of Appeal, “the judge” (at first 
instance) “« appears to have come to the conclusion that the State 
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of affairs between the parties was not so clear-cut, and to have 
thought that there was something more nebulous in the arrangement 
between them, t.e., that the defendants should give what is called 
* houseroom ’ to the two cars in question, and that, if the defendant 
could sell them, Well and good; if not, in due course they would be 
returned.” 

The three members of the Court of Appeal, however, Had little 
difficulty in holding that the transaction was a contract “‘ for sale 
or return ” not dnly nominally but also in substance, so that it fell 
within section 18, rule 4, of the Sale of Goods Act, 1898: 


“ When foods are delivered to the buyer on approval o» 
€ sale or return’ or other similar terms the property therein 
passes to the buyer: — 

(a) When he signifies his approval or acceptance to the seller 
or does any other act adopting the transaction: 

(b) If he does not signify his approval or acceptance to the 
seller but retains the goods without giving notice of rejection, 
then, if a time has been fixed for the return of the goods, on 
the expiration of such time, and, if no time has been fixed, on 
the expiration of a reasonable time. What is a reasonable time 
is a question of fact.” 


Now, if the view taken by the Court of Appeal was right, that 
this was a “ sale or return ” transaction within section 18, rule 4, 
then, it is respectfully submitted, the conclusions which they pro- 
ceeded to draw were eminently justified. There was nothing in the 
circumstances of the case to show any different intention, within 
the opening words of section 18, which would prevent rule 4 from 
applying. No time for the return of the car had been fixed in the 
first instance but there was cogent evidence that a reasonable time, 
had expired, including a statement in the affidavit of the director of 
the defendant company that in early October at the latest the time 
had gone by for selling the car, which Ormerod L.J. was willing to 
admit in evidence as an admission. Furthermore, the court expressly 
took judicial notide of the way in which the secondhand car market 
was carried on, including the fact that “the market is good just before 
and during the holiday season, but falls off substantially in October 
and November. Consequently the court held, or found, that a 
reasonable time had expired, the property in the car had passed to 
the defendants under section 18, rule 4 (b), and so they were liable 
for the price; and, since this was an action in contract, the fact that 
“the damage occurred in the course of a wholly unauthorised 
adventure on the part of the defendants for which the defendants 
were in no way responsible ° could not afford any defence, as was 
pointed out by Wilmer L.J. In the result, therefore, the court 
unanimously allowed the appeal by the plaintiff and awarded him 
judgment for the contract price of £825. 

But gow we return to the crucial, indeed the only real, issue: 
Was‘this a conttact for sale or return? 
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Ormerod L.J. referred in his judgment to the point raised by 
counsel for the defendants, that “f a contract for sale or return in 
the ordinary sense is a contract where the person to whom the 
chattel is delivered is intending either to purchase the chattel or to 
send it back, whereas this was a contract under ‘which the defen- 
dants might expect to sell the car to one of their customers and, if , 
they could not sell it, then to return it, and i in those circumstances 
it was not a* contract for sale or return.” But, continued the 
learned Lord Justice, ‘f so far as I am a am afraid that 
I do not understand that distinction. I know of no authority for it, 
and in the absence of authority which is binding on this court, I 
would not make it.” 

With respect, however, it is submitted that the distinction is one 
which has caused the Court of Appeal considerable trouble in the 
past. Weiner v. Fisher ? may be cited as just one example. One, 
Fisher, had been entrusted with jewellery under an approbation 
note which read: ‘On approbation. On sale for cash only or 
return. ... Goods had on approbation or on sale or return remain 
the property of Samuel Weiner until such goods are settled for or 
charged... .’? Fisher pledged the jewellery with the defendant, a 
Cardiff pawnbroker. 

In the earlier case of Weiner v. Gill® a similar approbation 
note had been held effective to constitute a different intention under 
section 18 of the Sale of Goods Act, 1898, so as to exclude the 
operation of rule 4 and prevent the property in the jewellery ever 
leaving the plaintiff in somewhat similar circumstances. 

But in Weiner v. Fisher, the note had been followed up by a 
letter from Fisher to Weiner which stated the arrangement in rather 
„different terms, and these terms were held by the Court of Appeal 
to constitute Fisher not a buyer on sale or return, but an agent for 
sale, indeed a mercantile agent, so that the defendant had after all 
obtained a good title as against the plaintiff. 

The perhaps deceptively simple and attractive dichotomy was 
forcibly described by Cozens-Hardy M.R.*: “ Wis the transaction 
the ordinary well-known transaction of sands taken on sale or 
return, or was it a transaction under which Fisher was constituted 
agent for sale, with authority to sell, and bound to account to his 
principal for the proceeds of such sale? If it was the former, it is 
quite plain that the property never has passed from the plaintiff 
Weiner ” (because of the terms of the approbation note) ‘“ and that 
Weiner is entitled to recover it; the Factors Act is altogether out of 
the question and does not require any consideration from us. If it 
was the latter, the Sale of Goods Act (scilicet, section 18, rule 4) 
is equally out of the question and we have onfy to consider what 
is the true meaning and effect of two sections of the Factors Act 
as between the plaintiff and the defendant.” 


21900] 1 K.B.9 285. E 
8 [1906] 2 K.B. 574. . 4 At p. 289. 
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If it is objected that the defendants in Poole’s case could not 
possibly have been agents for sale because they did not have ro 
account to Poole for the proceeds of sale of the Wyvern car but 
only for the £825, reference may be made te Jessel M.R. in Ex p. 
Bright": “ Thete is nothing to prevent the principal from 
eTemunerating the agent by a commission varying according to the 
amount of the profit gbtained by the sale. A fortioriethere is 
nothing to prevent his paying a commission depending upon the 
surplus which the agent can obtain over and above the price which 
will satisfy the principal.” 

It is true that the distinction has been taken usually in such, 
cases as have been mentioned, where the goods are being claimed 
by a third party, a pledgee or purchaser from the person entrusted 
“ on sale or return,” or where the person entrusted has become 
bankrupt and the dispute is between his trustee in bankruptcy and 
the original owner as to the goods or their proceeds of sale. But it 
is precisely in such cases that this decision in Poole v. Smith’s Car 
Sales (Balham) Ltd. may have unforeseen repercussions. For, if 
a transaction whereby a selling agent is given possession of goods 
“ on sale or return ” can properly be embraced within rule 4 of 
section 18, it seems difficult to avoid the consequence that any sale 
or disposition by the selling agent, even outside the limits of his 
authority, will vest a good title in his transferee, as it will constitute 
an act adopting the transaction within rule 4 (a). In other words, 
a disposition by a selling agent who has the goods “ on sale or 
return ” will become a new and significant exception to the 
principle nemo dat, regardless of whether the agent is a mercantile 
agent. 

Such a consequence may show why this decision is worthy of, 
further consideration which unfortunately is not possible within 
the confines of a case-note. 

C. F. PARKER. 


e 
THe RELEGATION OF THE *“ HAMMERSMITH MARRIAGE Case’?! 


Tue decision to report Russ (orse. Geffers) v. Russ (Russ orse. De 
Waele intervening) ° is particularly welcome since it is clear that the 
precedent value of the Hammersmith Marriage case? has been 
somehow undermined by certain decisions not publicised beyond 
the columns of The Times. Those cases created some doubt as to 


5 (1879) 10 Ch.D. 566, 670. 

e Cf. Kirkham v. Attenborough (1879) 1 Q.B. 201. 

1 R. v. Hammersmith Superintendent Registrar of Marriages, ex p. Mure 
Anwarrudin [1917] P K.B. 684 (D.C.); sb1d., 658 (C.A.); see Cheshire, Private 
International Law (6th ed., 1961), p 402 et seg. 

2 [1962] 2 W.L.R. 708; [1962] 1 All E.R. 344. 

8 Supra. 

4 Yousef v. Yousef, The Timés, August 1, 1957; El-Riyam v. El-Rtyams, The 
Tignes,gApril 1, 1968. In each case the wives particip ın the divorce 
proceedings, but’ both edecisions appeared to fly in the face of the Hammersmith 
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the means by which that rather unfortunate decision had been . 
circumnavigated and much gratitude is due to Scarman J. for his 
elucidating judgment in the present suit. 

The facts were that, in 1918, a single Englishwoman, W, had 
married in England H1, a Mohammedan domicildéd in Egypt; this 
ceremony was followed by an Egyptian one in Mohammedan form. , 
They lived together until 1982, when H1, ip the presence of W, of 
witnesses and (7 an officer of the Egyptian Sharia Court, divorced W 
by saying “‘ talak ” three times. In 1986, W married in Moham- 
medan form in Egypt H2, a domiciled Egyptian. This union was 
Gissolved later in the same year in similar fashion. In 1942 W 
married the respondent, H8, in Egypt in accordance with „the rites 
and ceremonies of the Church of Scotland. There had been no 
dissolution or annulment of this marriage when H8 went through 
a ceremony of marriage in Belgium in 1945 with the intervener. 
No suit for the dissolution or annulment of the 1945 marriage had 
taken place when H8 married the petitioner in 1950 at an English 
register office. The petitioner sought a decree of nullity in respect 
of the 1950 marriage on the ground that the 1942 marriage between 
H8 and W remained a valid and subsisting marriage and, in the 
alternative, that the 1945 marriage between H8 and the intervener 
remained a valid and subsisting marriage. W did not intervene in 
the suit, although she had been given an opportunity of doing so. 

The solution of these questions depended, of course, upon the 
effect to be accorded to the Egyptian divorces. Expert evidence 
showed that the law of Egypt recognises and gives effect to Moham- 
medan religious law as the personal law of a Mohammedan domi- 
ciled in Egypt; that Mohammedan law permits a man to take four 
ewives; that that law also permits him to divorce his wife irrevocably 
by pronouncing “ talak ” thrice in the presence of witnesses, no 
judicial proceeding or investigation being required for the exercise 
of this right and the divorce being constituted by the unilateral 
declaration of the husband in the presence of witnesses, of whom 
there must be at least two—the presence of the Wife, it should be 
noted, is not required, nor need she be notified of the intention to 
divorce her; that Egyptian law recognises and gives effect to a 
“ talak ” divorce pronounced by a Mohammedan domiciled in 
Egypt; that the dissolution takes effect from the date of the declara- 
tion, this being so wherever the marriage was solemnised °; that 
* talak ” divorces are usually pronounced before a proper officer of 
the court concerned with matters of personal status; that he will 


e 
e case as demonstrated b aa (1961) 10 I.C.L.Q. 180-188. Soegito v. 
Soegtto, The Times, July 28, 1961, seems to follow the Hammersmith case, 
though it 18 not clear whether the divorce was offected with or without the 
wife's participation, 

5 Semble, therefore, the remarks of Cheshire, op. cst., supra, at pp. 403-404 
should be read with caution. As will be seen’ the 1982 divorce is throughout 
‘assumed to haw altered the status of W and H1 acquired by virme bgth of 
the Enghgb and of — Egyptian marriages. 
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*. record the divorce in the court records, which will then constitute 
the court’s solemn recognition of the fact of the divorce—after 
which questions of maintenance may be litigated (as was also the 
case here) in the appropriate Egyptian courte 

It will now We appreciated that the only obstacle preventing a 

a holding that W was an unmarried person immediately before the 
1942 marriage to H8 was the decision in the Hammersmith case, 
for, if it were followed, the conclusion would have*to be reached 
that W’s 1918 marriage in England to H1 could not be dissolved by 
the “ talak ” divorce since it is a method peculiarly geared to the 
dissolution of polygamous marriages. Scarman J., however, foung 
the following differences between the facts of the two cases: whereas 
W in the present case had entered into marriage intending to follow 
H1 to Egypt, to go through a Moslem ceremony of marriage on 
arrival there and to live with him there (which she in fact did for 
eighteen years), had consented to the divorce and had regulated 
her affairs subsequently in reliance on its validity, the wife in the 
Hammersmith case had lived with her husband for but two months, 
had never gone to India, the country of his domicile, and had never 
received notice of intention to divorce her—the “ talak ” having 
been pronounced in London entirely without resort to the Indian 
courts for record purposes or, indeed, for any other purpose. His 
Lordship accordingly felt able to say that, while the divorce in the 
Hammersmith case was contrary to natural justice, in the present 
suit natural justice would seem actually to require that the Egyptian 
divorces should be recognised.* The learned judge proceeded to say 
that the Hammersmith decision “‘ was based on two grounds, 
though on analysis they may prove to have been two ways of saying 
the same thing: (1) the absence of any judicial proceeding in the 
courts of the domicile, and (2) that ‘ talak ’ divorce is not applicable 
to a marriage celebrated in England.” ” As to (1), he considered 
that there had been the necessary judicial process in the Egyptian 
court in the shape of the declaration before it and the subsequent 
enrolment of the*divorce in its records. The fact that there had 
been no actual decree or judicial investigation he quite rightly 
regarded as not affecting the matter. As to (2), his Lordship found 
himself “ unable to determine the exact limits of the proposition.” 
He thought that if it meant no more than that a pronouncement of 
“ talak ° in the absence of any domiciliary judicial proceeding 
could not effectively dissolve a marriage celebrated in England it 
was merely a repetition of proposition (1). If, on the other hand, 
one took the view that proposition (2) had been intended to be of 
general application—i.e., to mean that, whether or not there had 
been any domiciliafy judicial proceeding, a monogamous marriage 
could not be dissolved by means apt to dissolve polygamous 
6 [1962] 2 W.L.R. at pp. 711-718, expressly mentioning only Maher v. Maher 


{4,951 ]eP.° 842 and even then not dealing with its facts ang ratio. 
T At p. 718. s ° 
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marriages—he considered that one would be going beyond the scope ° 
both of the argument for the Crown and the judgment in the 
Divisional Court of Viscount Reading C.J. in the Hammersmith 
case.® ° 

Having noted that, as a general rule, English aw looks to the 
law of the domicile to determine questions of status,” Scarman J. , 
said tha» he did not think that English law must inevitably refuse 
to have regar@ to polygamous marriages in matters of status and 
posed the following question: ‘‘ If... English law may recognise 
as a married person one who has entered a polygamous marriage, 
how can it be said that English law will never reeognise as unmar- 
ried one who, being domiciled in a country where polygamy is 
recognised by his or her personal law, has been validly divorced 
under that law? ’? Anything in the Hammersmith decision prevent- 
ing recognition on this score he felt able to cast into the limbo of 
obiter dicta.?° 

The learned judge finally disposed of the issue by stating that 
the court had a discretion which entitled him to refuse to recognise 
a status conferred or imposed by the domiciliary law,™ but that he 
would not exercise it here inasmuch as the “‘ talak ” had clearly not 
been pronounced in the absence of W and there had equally clearly 
been a judicial proceeding. Accordingly he declared the 1982 and 
1986 divorces to be valid, so that W was free to marry H8 in 1942. 
Since the 1942 marriage was still a valid and subsisting marriage, it 
followed that the petitioner was entitled to a decree of nullity in 
respect of the 1950 marriage and to a declaration that when the 
1945 marriage took place the 1942 marriage was still valid and 
subsisting.” 
e It is gratifying to see that the erroneous notion that a mono- 
gamous union cannot be dissolved by means apt to the dissolution 
of polygamous marriages has at long last been exploded. On the 
other hand, the continued insistence that there must be something 
in the nature of a judicial proceeding as a precondition for recog- 
nition in England is disturbing. This requiremént is, it is true, 
widely interpreted by English courts, but it would appear that, 
on this basis, Phillimore J. ought never to have recognised the 


e 8 At pp. 718-714. 
® At pp. 711, 714, relying on the Sinha Peerage Claim (1989) 171 Lords Journals 
850; Batndail v. Baindasl [1046] P. 122 (C.A.) and at p. 715, relying on the 
well-known statement of rd Selborne L.C. in Harvey v. Farnts (1882) 
8 App.Cas. 48 at p. 49 (H.L.). 
10 At p. 715. 
11 At p. 715, relying on Batndail v. Baindail (supra) and Re Langley’s S.T. 
s pe 3 W.L.R. 1169, as to which see the views of Grodecki (1962) 11 
.0.L.Q. 578, with which the writer agrees. bd 
12 At p. 716. 
ə 18 No decree and no jydicial investigation stricto sensu are to be found im the 
Jewish method of divorce by ‘‘get’’ and yet, as was pointed out at p. 714, 
such divorces were recognised in Har-Shefi v. Mar-Shefi (No. 2) [1958] P. 220 
and Sasson V. Sasson [1024] A.O. 1007 (P.C.). Cf. the, ‘‘ admingstrafive "’ 
divorce in Manning v. Manning [1958] P. 112; Unger (1988) 2l M.L.R. 416. 
b 
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"e dissolution effected in Ratanachai v. Ratanachai * in accordance 
with the Thai domiciliary law by the spouses’ merely signing a 
document headed ‘‘ Agreement to Divorce.” 15 There was no 
declaration before, or enrolment in, any Thai court of this divorce, 
so where, might*one ask, was the judicial proceeding ? 

A further difficulty arises out of the emphasis placed by 
Scarman J. upon the fgct that the divorce was not obtained in the 
wife’s absence. One could appreciate this better if*one were sure 
that the real cause of the English courts’ objections in the past had 
been that neither the Moslem or other religious law nor the law of 
the husband’s domicile appeared between them to possess any 
proceduyal rules at all which were designed to ensure that his wife 
must be given some kind of notice of intention to divorce her: for 
one could then say with Sachs J. that those laws were so imperfect 
as to be repugnant to English notions of natural justice,** and that 
only where the participation of the wife can be incontrovertibly 
proved will, e.g., “ talak ” divorces be recognised in England. It 
is thus most unfortunate that Scarman J. formulated his Judgment 
without reference to the decision of Barnard J. in Maher v. Maher 1" 
that no amount of previous notice could possibly enable a wife to 
contest a unilateral declaration of divorce of this kind. 

It is beyond peradventure that much of the ground has been 
cut from under the feet of the Hammersmith case. One now 
naturally asks what the case must be taken as deciding. It is sub- 
mitted that it remains good authority for the propositions that a 
marriage derives its monogamous or polygamous quality from the 
lex loci celebrationis and that a monogamous marriage will not be 
regarded by an English court as having been dissolved by the 
operation only of the law of the husband’s religion.® Thug 
Scarman J. might, with respect, have more happily distinguished 
that case from the one before him by simply stating that W’s two 
divorces accorded not only with the domiciliary law but also with 
that of the religion of H1 and H2. 
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P. R. H. Wess. 


Hire-Purcuase DAMAGES 


ALTHOUGH the decision in Yeoman Credit, Ltd. v. Waragowski , 
can be criticised on principle on a number of grounds,? it does at 
least recognise the realities of the hire-purchase situation. If the 


14 The Times, June 4, 1960. 

15 oj: Gillon v. Gulen, The Times, July 4, 1961. 

16 Macalpme v. Maocalpines [1958] P. 35 at p. 45. . 

17 [1951] P. at pp. 842846; presumably, in exercise of his discretion, Scarman J. 
would have refused to recognise the ‘‘talak ’’ divorce there. Cf. the position 
in Wood v. Wood [1957] P. 254 (C.A.) and Igra v. Igra [1951] P. 404. ° 

18 Cf. Joseph v. Joseph pog] 2 All E.R. 710 (0.A.) and Leeser v. Leeser, 
The Times, Febru , 1955 ° 


1 H 6lþbl Wie 1124; [1961] 8 All H.R. 145 (0.A.). e 7 
2 Bee, e.g., Jacob B. Siegel in (1961) 24 M.L.R. 792. ‘ 
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transaction took the form of a mortgage on the goods, the finance 
company would have the right to the return of the money lent, 
together with interest for the period between the loan and judgment. 
If it sold the goods, it would of course give credit for the sale price, 
and for all other money received. This is broadly*the effect of the 
Waragowski case. 

But ome discrepancy was apparent in that decision. The amount 
recovered by the finance company was based, not on the money it 
put up—the cash price, which it paid to the dealer—but on the hire- 
purchase price. Thus, in effect, it recovered the money “‘ lent ”, 
plus interest on that amount (calculated on the uswal hire-purchase, 
non-reducing basis) for the whole three-year period contemplated by 
the agreement, although it had in fact already received a sub- 
stantial part of that sum in the form of the proceeds of sale of the 
goods. Moreover, it obtained a judgment for the balance, and 
the judgment itself carried interest at 4 per cent. per annum. 

Some five months later Yeoman Credit, Ltd. v. McLean *® came 
before Master Jacob for assessment of damages. The learned Master 
pointed out that the question of reducing the amount of damages, 
by way of a discount for early payment, was not argued in the 
Waragowski case, and reduced the damages by an appropriate 
amount. His judgment, which has the distinction of appearing in 
full in the Weekly Law Reports, was followed by the Court of 
Appeal in Overstone, Ltd. v. Shipway,* and Master Jacob’s view 
that the calculation need not be on a strictly mathematical basis 
(what other basis is to be adopted other than guesswork or intuition 
is not clear) was also accepted by the Court of Appeal. 

Both in Waragowski and in Overstone v. Shipway the Court of 
‘Appeal rejected the argument that the owner’s loss was caused by 
its own decision to repossess the goods, not by the hirer’s breach 
of contract (which was a failure to pay instalments). But in the 
later case Holroyd Pearce L.J. (as he then was) added: 

“ In some cases, however, it is . . . seizure rather than failure 
to pay which has caused the damage. Where the hirer is 
slightly in arrears and does not show that he is not going on 
with the contract, the seizure of the hired article may not be 
the reasonable solution of the situation, and it may well be that 
damage consequent on and flowing from it was not caused by 
the hirer’s breach, but by the owner’s decision to exercise his 
right to retake possession.” 


Therefore it is a question to be decided on the facts of each case 
whether the owner is acting reasonably in terminating the agreement 
and retaking possession. This seems a fair apptoach. 


é AUBREY L. DIAMOND. 
e e 
3 [1962] 1 W.L.R, 181n. -> 
4 [1962] 1 W.L. 117; [1962] 1 All E.R. 52. a s 
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THE PUTATIVE FATHER AND THE ILLEGITIMATE Camp 


“‘ Tue putative father now has in relation to custody proceedings 
the same rights as a legitimate father and the same rights as the 
mother of an illegitimate child.” It seems unbelievable but it is a 
fact that two High Court judges held that this was the effect of the 
Legitimacy Act 1959, s. 8.1. Fortunately, the Court of Appeal has 
now disapproved of these dicta.? ° 

It is unfortunate, to say the least, that twenty-sdyen years after 
the Guardianship of Infants Act, 1925, was passed, the High Court 
should still be thinking in terms of parental rights and not parental 
duties. ° m 
The „Legitimacy Act, 1959, s. 8, by extending section 5 of the 
Guardianship of Infants Act, 1886, and section 16 of the Administra- 
tion of Justice Act, 1928, to illegitimate infants, and overruling the 
decisions in Re C.T. (an infant) and Re J.T. (an infant),? now 
permit a putative father to apply to the court under the Guardian- 
ship of Infants Acts to be awarded the custody of his illegitimate 
child. It would seem too clear for argument if two High Court 
judges had not decided otherwise that all that Parliament was doing 
in the Legitimacy Act of 1959 was to make it clear that even though 
the putative father had done his illegitimate child a great wrong by 
failing to provide before his birth for the child to receive a normal 
up-bringing in a normal family environment, nevertheless, such a 
putative father may, if he shows a sense of his obligations, be per- 
mitted custody of the child, and if and only if he is awarded 
custody will he acquire the rights necessary to ensure its continu- 
ance. The essential objection to the decision at first instance in 
Re Adoption Application 41/61 was that the court concentrated on 
rights instead of obligations. In so doing it proceeded in direct 
contradiction to the Guardianship of Infants Act, 1925, s. 1, which 
lays down that “ where in any proceeding before any court... 
the custody or upbringing of an infant . . . is in question, the court 
in deciding that question shall regard the welfare of the infant as 
the first and paramount consideration and shall not take into 
consideration whether from any other point of view the claim of the 
father . . . is superior to that of the mother or the claim of the 
mother is superior to that of the father.” 

Fortunately, the Court of Appeal has now held that this over- 
riding principle must be applied also to illegitimate children, since 
they are now under the purview of the Guardianship of Infants 
Act.4 


e 

1 Pennycuick J. in Re B. (an infant), July 27, 1961 (unreported), followed 
by Wulberforce J. if Re Adoption Application 41/61 [1962] 1 W.L.R. 866. 

2 Re Adoption Application 41/61 [1964] 8 W.L.R. 997 (C.A.). 

3 [1957] Ch. 48. See (1957) 20 M.L.R. 170. i 

4 Thus final! disposing of the dictum of Blesser L.J. in Re Carroll (an mient) 
[1931] 1 RB. 17, 855, that the criterion of the infant’s welfare*is first an 
paremgunt only in questions as between father and motheg—'‘ problems which 

nnot arise in’ the ease of an illegitimate child.” 
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The case of Re Adoption Application 41/61 nevertheless demon- 
strates the failure by Parliament to integrate the Legitimagy Act, 
1959, with the Adoption Act, 1958. The Adoption Act, 1958, 
attempted to solve the anomaly of the previous adoption legislation, 
under which only a putative father who had an effiliation order 
made against him or who had entered into an enforceable agreement 
to supporj his illegitimate child was entitled to give or refuse his 
consent before the child could be adopted, whereas a putative father 
who had voluntarily supported the child had no right to consent or 
refuse consent. To avoid this distinction the Adoption Act, 1958, 
adopted the draconian solution of taking away jhe right of all 
plitative fathers to give or withhold consent to the adoption of their 
illegitimate children, whether they had enforceable obligations to 
maintain the children or not. 

In the following year, however, when the Guardianship of 
Infants Acts were extended to cover the case of illegitimate children 
by the Legitimacy Act, 1959, s. 8, so that the putative father of an 
illegitimate child could apply to the court under these Acts for the 
custody of his illegitimate child, Parliament went on to provide that 
a putative father who had been awarded custody of his illegitimate 
child ** shall be treated as if he were the lawful father of the infant.” 
Clearly this means that, having been awarded custody, he must 
give his consent before the child can be adopted. 

In parenthesis, experience so far of the Legitimacy Act, 1959, 
suggests that if a putative father is to be allowed to claim custody of 
his illegitimate child, he should also be given the opportunity of 
establishing his paternity at an earlier stage. The following situation 
has arisen. Two persons not married to each other live together for 
seven years with their three illegitimate children. After some years 
a dispute arises between them as to the upbringing of the children 
and the putative father applies for custody of them. The unmarried 
mother can defeat his claim by the simple expedient of denying his 
paternity, and there is apparently no way in which he can establish 
it in the face of her belated denial, although he has maintained the 
children since their birth. . 

The clash between the two statutory provisions was brought into 
the open in Re B (an infant) when the putative father applied 

e for custody of his illegitimate child, for whom the unmarried mother 
had made adoption arrangements. A similar situation arose in Re 
Adoption Application 41/61. If the adoption application were 

* proceeded with and granted, the putative father, who had no right 
to be heard in it, would have lost once and for all his right to apply 
for custody under the Legitimacy Act, 1959. If, oñ the other hand, 
the application under the Legitimacy Act, 1959, were heard and the 
putative father were awarded custody, the adoption proceedings 

° would, in fact, have been decided against the applicants for 
adoption Without their being heard. : 


5 Re M. (an infan’) [1955] 2 Q.B. 479 (0.A.). ce | SARS oe 
Vor. 25 #” + ° 26 
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In Re B, Pennycuick J., overruling the decision of the county ° 
court, awarded custody of the child to the putative father under 
the Legitimacy Act, 1959, so that the applicants for adoption had to 
surrender the child to the father. There seems no reason to doubt 
the justice of this decision, but unfortunately it was reached on the 
ground that the putative father “ had an overriding claim which 
the court would give effect to as against third parties, and this 
“ right of a putative father to assert his claim ” wes applied again 
at first instance in Re Adoption Application 41/61. In the latter 
case the adoption application was adjourned until the custody 
proceedings coyld be heard at the same time, although Wilber- 
force J. agreed that this course might have the effect of indirectty 
letting’ the father in to make a case in adoption proceedings, 
although he was excluded from the right to do so by the Adoption 
Act itself, but he added: “‘I cannot disregard the fact that the 
father has under later legislation a statutory right which he is 
entitled to have protected and considered by the court.” The Court 
of Appeal upheld the actual decision that the putative father’s 
application for custody should be heard at the same time as the 
adoption application, although Diplock L.J., dissenting, thought 
that no person whose consent was not necessary to the adoption 
should be allowed to hold up proceedings under the Adoption Act 
by starting other proceedings in relation to the infant. In his view 
the adoption proceedings should be heard first, when the alternative 
arrangements suggested by the putative father could be considered 
by the court. The court affirmed unanimously, however, that the 
paramount consideration in relation to custody proceedings was the 
welfare of the infant and not any right of the putative father. 


O. M. STONE. 


INJURIES TO SPECTATORS IN THE COURSE OF SPORTING ACTIVITIES 


“ Ir is a remarkable thing that in a nation where during the present 
century so many have spent so much of their leisure in watching 
other people take part in sports and pastimes there is an almost 
complete dearth of judicial authority as to the duty of care owed 
by the actual participants to the spectators.” With these words 
Diplock L.J., in Wooldridge v. Sumner,) began a careful and 
important analysis of this part of the law of negligence. 

In this case, the plaintiff, who was a photographer and non- 
paying spectator, was injured at the National Horse Show held at. 
the White City Stadium, London, by a horse which was being ridden 
by the defendant’s employee, who was a skilled and experienced 
horseman. The rjder, while competing in a competition for heavy- 
weight hunters, galloped his horse, “‘ Work of Art,” at such a pace 
round a corner of the arena that the horse swerved into a line of.» 
shrubs near which the plaintiff was standing. The plajntiff, who 


1 #196% $ W.IAR. 616; [1962] 2 All E.R. 978 (C.A.). ° 
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had no experience of horses, panicked and, in trying to save a lady 
from danger, stepped or fell into the path of the horse and was 
knocked down and seriously injured. The Court of Appeal,? 
reversing Barry J. at ferst instance, held that the excessive speed 
at which the rider rode round the arena was mefely an error of 
judgment which did not constitute negligence and, in any event, 
its effect dad ceased before the accident had happened. Further, 
the rider’s endéavours to bring the horse back into the arena did 
not constitute negligence. The court examined fully’the competitor- 
spectator relationship. 

o There is a clear demarcation between injuries to spectators 
arising “‘ out of and in the course of ” the activity which js being 
witnessed, and injuries to spectators or other competitors when the 
defendant has broken off from the activity or clearly diverted from 
the ordinary rules and caused injury. In the latter situation the 
defendant may be liable according to ordinary principles. Thus, if 
two players in an ice-hockey match have a private fight away from 
the area of play, and injure a spectator, he may have a remedy in 
negligence *; as also may a spectator injured by a golfer who, not 
in the course of play, swings a club and hits him.‘ 

The more difficult situation occurs where the plaintiff is injured 
by a competitor who is engaged in performing the very activity 
which the spectators came to watch. A hit for six may interrupt 
the reverie of a cricket fan in the pavilion. Clearly, a player would 
not be liable ordinarily for any injury, even though the batsman 
intended the ball to be hit in that direction. But what is the 
position when a player makes a mistake? There is a special 
relationship between a spectator and a competitor or player, since 
eertain risks incidental to a game must be accepted by spectators. 
In fast-moving games and competitions spectators desire the per- 
formers to give of their best and this often means that risks have to 
be taken and split second decisions made. Obviously, small errors 
of judgment made “ in the agony of the moment nS. may harm 
others. Thus, a footballer’s ghot at goal may niss and injure a 
spectator, cars in a road race may collide, explode and cause wide- 
spread damage, or, as here, a horseman may gallop his horse too 
fast round a bend. 

It is widely thought that the reason why spectators, in these 
situations, would usually be denied a remedy is that, although the 
defendant is negligent, there is a valid defence of volenti non fit 
injuria. Both Sellers and Diplock L.JJ. denied that this is so. In 
their opinion, spectators would have no remedy ip these situations 
btcause there is no prima facie tort of negligence. The duty of 
care owed to the spectators has not been broken. If there is no 


2 Sellers, Danckwerte and Diplock L.JJ. 
3 Payne v. Maple Leaf Gardens, Pe [1949] 1 L.R. 369. 
4 Cleghorn v. Oldham (1927) 48 ‘ "“@ . 
5 Per Diplock, L.J. at p. 682. 2 
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prima facie tort then the question of a defence does not arise for it 
has nothing to meet. Similarly, inevitable accident is not a defence 
to negligence è or to trespass 7 since if neither intention nor negli- 
gence can be proved there is no prima facie tort. These cases 
provide excelleht illustrations of the difference between ordinary 
negligence or carelessness, and the tort of negligence which requires 
damage arising from q breach of a duty to take care. Tae duty of 
care usually requires a person to take reasonable cate in the circum- 
stances. Spectators impliedly consent to and often encourage the 
risks taken in sporting and competitive endeavours and in these 
circumstances itis reasonable for the player to take less care. Thug, 
although an error of judgment in riding the horse may be negli- 
gence, the damage does not arise from a failure to take reasonable 
care in the circumstances. The implied consent of the spectators 
operates to lower the standard of care to them, not to provide a 
defence of volenti non fit injuria. Diplock L.J. went further in 
stating that the defence of volenti has no application to this or any 
other case of negligence simpliciter. This relatively new attitude 
to the defence of volenti in negligence is, it is submitted, logical, 
although transferring ‘‘ consent to risks ’’ from a defence to the 
standard of care is unlikely to have any practical results. A de- 
fendant, in these cases, will still have to show the special circum- 
stances which require a lowering of the standard of care. 

It was also emphasised è that these questions must be looked at 
from the point of view of the reasonable spectator as well as the 
reasonable participant, because ‘‘ what a reasonable spectator would 
expect a participant to do without regarding it as blameworthy is as 
relevant to what is reasonable care as what a reasonable participant 
would think was blameworthy conduct in himself.” For this 
reason, even though the plaintiff in the present case knew nothing 
of horses and did not appreciate the risk he ran, no higher standard 
of care was imposed upon the rider than that which was owed to 
ordinary reasonable spectators. This, too, explains why the plaintiff 
in Murray v. H&rringay Arena,® although only six years old, could 
not rely upon his ignorance of the risk involved in dee hockey: 20 

The principle laid down in the case, then, is that a person attend- 
ing a game or competition takes the risk of any damage caused to 
him by any act of a participant done in the course of and for the e» 
purposes of the game or competition notwithstanding that such act 
may involve an error of judgment or a lapse of skill, unless the , 
participant’s conduct is deliberately intended to injure someone 
whose presence ig known, or is reckless and in disregard of all safety 
of others so that it is a departure from the standard whieh 


e Aubrey v. Harris [1967] 2 D.L.R. 545. 


1 Fowler v. Lanning [1959] 1 Q.B. 426. $ 7 
8 Per Diplock L.J. at p. 692. $ 
Sl 2 K.B, 529. ; . 
10 also Street, The Law of Torts, 2nd ed., p. 163. 
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e 
might reasonably be expected in anyone pursuing the gang or 
competition,” 
Although the above principle covers the present case, it is surely 
not correct to confine @ spectator’s remedy to cases of intentional 
or reckless acts in the course of the game or pastifne. There must 


be certain situations where injury is caused not by intentional or, 


reckless acts but by negligent acts and wheye reasonable spectators 
would not hav® accepted the risk. If this were not so, it would be 
curious to have a duty of care in negligence based bnly upon inten- 
tional or reckless acts; this would not merely lower the standard of 
gare but destroy it. Diplock L.J. agreed that ‘ itemay well be that 
a participant in a game or competition would be guilty of negligence 
to a spectator if he took part in it when he knew or ought to have 
known that his lack of skill was such that if he exerted it to the 
utmost he was likely to cause injury to a spectator watching him.” 
No question of this arose in the present case. 
GERALD DWORKIN. 


Tue INVOLUNTARY Acros REUS 


A RECENT judgment of the Supreme Court of New Zealand, Kilbride 
v. Lake, a case involving a statutory criminal offence, proceeds by 
drawing an interesting distinction between the rules relating to the 
doctrine of mens rea and the principle that the actus reus of an 
offence must be *‘ voluntary.’’ The case concerned certain statutory 
Tequirements which provide that every motor-vehicle in New 
Zealand must be submitted periodically for mechanical inspection 
and be covered by a “ warrant of fitness ’? which is issued as the 
result of satisfying the tests to which it is submitted. Regulation 
52 of the Traffic Regulations 1956 provides that no person shall 
operate a motor-vehicle unless there is carried on the vehicle a 
current warrant of fitness which must be affixed to the windscreen 
of the vehicle. In Kilbride v. Lake the appellant had been charged 
with this offence of operating a vehicle without cargying the required 
warrant of fitness affixed to itt He was convicted and appealed to 
the Supreme Court. The accepted facts were that the appellant had 
“ operated ” the vehicle within the meaning of the regulation by 
taking it upon the road; that a current warrant of fitness had been 
issued for the vehicle and that when the appellant first drove the 
vehicle on the day in question the warrant of fitness was properly 
affixed to the windscreen; and that the appellant left the vehicle 
unattended and during his absence the warrant in some 
unexplained way disappeared. . 

* On appeal to the Supreme Court against congiction the obvious 
point was taken by the appellant that the regulation defined an 
offence which required proof of mens rea, while the prosecution 


11 Per eee Lid, at P 684 and Sellers L.J. at pp. a . ° 
1 [1962] N.Z.LE. 6 
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° argued that it was an offence of absolute liability. In the result 


Woodhouse J. held that it was not necessary to determine into which 
category, from the point of view of mens rea, this particular offence 
fell. In allowing the appeal he reached shis conclusion by an 
examination of What he treated as a distinct and logically prior 


equestion, namely whether the appellant was “‘ responsible ” for the 


acts or omissions involved in the actus reus—a question not of 
mens rea but of causation. e : 

What was intolved in the actus reus of this offence the learned 
judge described as follows °: 


“ In the présent case the definition of the offence takes the 
form of a prohibition followed by an exception. The prohibited 
event, however, in the sense of the term actus reus, is not 
merely to permit a vehicle to be on the road. It is the doing of 
that act accompanied by an omission to observe the obligation 
to carry the current warrant of fitness. The actus reus occurs 
only when the second of these factual ingredients co-exists with 
the first. There must be the presence of the car combined with 
an absence of the warrant. Did the appellant produce that 
prohibited event, or did he merely set the stage? ” 

There was, of course, no doubt that the appellant had permitted 

the vehicle to be on the road and this was a continuing act which 

did not cease when he left it unattended. But at this stage the 

warrant was on the car, and only when it ceased, through whatever 

cause, to be affixed to the windscreen did the event occur which 
the regulation was directed to prevent. “ If,” the learned judge 
said, ‘‘ [the appellant] is to be regarded as responsible for that 
actus reus . . . the decision must be made on the basis that he 
omitted immediately to replace the warrant.” 3 All omissions result 
from inactivity and the appellant was certainly inactive in this 
respect. But the inactivity was, the learned judge said, both 
*¢ involuntary and unrelated to the offence.” + 
& .. . it is a cardinal principle that, altogether apart from the 
mental element of intention or knowledge of the circumstances, 
a person cannot be made criminally responsible for an act or 
omission unless it was done or omitted in circumstances where 
there was some other course open to him. If this condition 
is absent, any act or omission must be involuntary, or 

2 At p. 692. 

8 At p. 698. The word ‘‘ responsible” here presumably means responsible in 
a causal sense and does not necessarily refer to legal responsibility. A similar 
analysis of a comparable statutory provision 1s referred to by Glanville 
Williams, Ormminal Law, 2nd ed., p. 251, note 4 (quoting Harno, Cases 
and Materials oneCriminal Law and Procedure, 4th ed., p. 128). In Illnos 
it is an offence of strict haar gent preg a car of which the maker's 


serial number has been removed or ' Under the Illinois Statute in 
question, what is the innocent owner of an automobile to do who finds in the 


morning that the manufacturer's number of his car hgs been mutilated in the , 


night? Is he to give himself up to the police as a criminal? Is he at once 
to destroy the car? Is thete any way in which he can escape? It seems that 
he may even be apprehended before he knows of the mutalgtion.”’ . 

4 At p. 598. .° 2. 
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unconscious, or unrelated to the forbidden event in any causal ° 
sense regarded by the law as involving responsibility.” 5 


The key to this reasoning lies in the notion that a person who has 
acted (or omitted to Sct) in a situation where there was no possi- 
bility of doing otherwise cannot be said either to have acted 
voluntarily or to have caused, by his involuntary act or omission» 
alone afi without more, any subsequent event.® Thus in the instant 
case, the’ omifsion to carry the warrant was not within the appel- 
lant’s ‘* conduct, knowledge or control,” and the chain of causation 
was broken. The appellant therefore was innocent of the offence 
aot because of any application of the doctrines relkting to mens rea 
but because the physical ingredients of the charge, the aetus reus, 
had not been established as having been produced by him. 

The distinction is a nice one. Woodhouse J. indicated that, in 
his view, it is a point which has often been overlooked because it is 
disguised by the attention given to the question of mens rea. As he 
expressed it 7: 

‘© [a person charged] must be shown to be responsible for the 
physical ingredient of the crime or offence. This elementary 
principle obviously involves the proof of something which goes 
behind any subsequent and additional enquiry that might 
become necessary as to whether mens rea must be proved as 
well. Until that initial proof exists arguments concerning mens 
rea are premature. If the first decision to be made is that the 
offence excludes mens rea then that finding is likely to disguise 
the fact that there is an absence of proof showing that the 
accused has done all that is charged against him, should this 
in fact be the case. The missing link in the chain of causation, 
if it is noticed at all, appears to be provided by notions of abso- 
: lute liability. But is is impossible, of course, to prove the one 
ingredient by eliminating the need to prove another.”’ 


This analysis would certainly avoid a number of anomalies which 
arise in connection with offences of absolute liability. An extreme 
instance is R. v. Larsonneur.® In that case a Ffenchwoman came 
to England pursuant to a pefmit. Subsequently she was required 
by the authorities to leave and she went to the Irish Free State. 
The authorities in the Irish Free State arrested her and handed her 


5 At p. 598, referring to Salmond on Jurisprudence, llth ed., p. 401; Hart and 
Honore, Causation tn the Law, p. 292 et seg.; Halsbury’s Laws of England, 
Vol. 10, 8rd ed., p. 272. 

6 Cf. Dias and Hughes, Jurisprudence (pp. 197-198). It is said, on the basis 
of a pair of early cases, that ‘‘a man who is running away from a bull will 
be hable ın trespass if he leaps over the fence into the neighbourmg land, 

e but not if he is tossed over it by the bull.” The cases referred are Smith v. 
Stone (1647) Sty 65 and Gilbert v. Stone (1647) Sty 7%. In the first of these 
the defendant was carried bodily on to the plaintiif's premises by a gang of 
armed men and wag held not liable in trespass. In the second the defendant 
was forced by threats to enter and was held liable. The basis is that in the 
first cafe the conduct was truly involuntary*-the defendant had no other 
eourse open to pim—while in the second he could have Saat otherwese. 

983 


7 At p. 592, 8 24 Or.App.R. 74. 
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*. over in custody to the English police. She was then prosecuted and 
convicted under the Aliens Order, 1920, Article 18 (1) (b), for being 
an alien who was ‘‘ found ” in the United Kingdom without per- 
mission. The “‘ finding ” had, of course, ocgurred in a police cell 
to which she had, doubtless very unwillingly, been taken. Her 
Appeal against conviction was unsuccessful. In this case it is 
obvious that, once the Court of Criminal Appeal had detergined as 
a matter of law that the provision under which the defendent was 
charged created an offence of absolute liability (which appears to 
have been accepted without question), this was treated as conclu- 
sive as to the aorrectness of the conviction. If, however, the 
reasoning applied by Woodhouse J. in Kilbride v. Lake is applied to 
the facts of R. v. Larsonneur it must surely be said that the act of 
the defendant in that case was ‘‘ involuntary and unrelated to the 
offence ’? and that therefore she was not, in the causal sense, 
“€ responsible ” for the physical facts constituting the actus reus. 

R. v. Larsonneur is, of course, an extreme case ® but the reason- 
ing of Woodhouse J. is applicable in less bizarre circumstances. 
Consider, for example, the well-known case of R. v. Duke of 
Leinster.° In that case the defendant, an undischarged bankrupt, 
was convicted of the offence of obtaining credit to the extent of £10 
without disclosing the fact of his being undischarged. It was proved 
that he believed on reasonable grounds that his agent had disclosed 
this fact as he had been instructed to do. This was held to be no 
defence as the offence was one of absolute liability. On the facts 
of the case itself no doubt the defendant’s conduct was not 
“involuntary ”? within the meaning given to that word by Wood- 
house J. Defendant did have other courses open to him; he could, 
for example, have taken steps to confirm that his instructions to his 
agent had been carried out. But the examination of causation in 
the sense to which Woodhouse J. has drawn attention, as a prior 
question to mens rea, would surely prevent the principle of this 
decision extending too far. Dr. Glanville Wiliams, for example, in 
discussing R. v. Duke of Leinster, has pointed out that even if the 
bankrupt had written a letter to tħe prosecutor giving him the 
information and the letter had been lost in the post, he would, it 
seems, have been held guilty.™ If the reasoning in Kilbride v. Lake 
is sound, results of this kind, the injustice of which is obvious, might , 
well be avoided. 

P. B. A. Sr. 


9 It has been said that it ‘‘ reaches the ultimate peak of arbitrary injustice."’ , 
Hall, 48 Col.L.R. 902 quoted in Glanville Willams, Uriminal Law, Qnd ed., 
11 g ° 


p. 1. 
10 [190491 K.B. S11. e F 
11 Criminal Law, 2nd æd., p. 250. 
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Common Marker Law. Texts and Commentaries. By Araw 
Ca#ppeLy and Dennis Tuomeson. With a Foreword by THE 
Rr. “Hon. Lorp Denninc. [London: Stevens & Sons, Ltd. 
1962. xxii and 465 and (index) 21 pp. £8 10s. net.] 


Tue learned authors of this work have earned the gratityde of both the legal 
‘profession and the public in this country at large for having undertaken 
a pioneering and in a way unrewarding task. At the time when &hey began 
their labours, comparatively few people were able to foresee the great practical 
importance which the Common Market law may soon acquire, and in part has 
already acquired, in this country. It was in more than one sense a venture 
to start at all. While the work was under preparation, it, no doubt, became 
clear to the authors that overriding public interests rendered it necessary to 
publish the book as soon as possible. There are consequently some signs of 
hasty preparation, some gaps and some defects which no user can fail to 
notice. But it would not be fair to blame the learned authors for this; on the 
contrary, they deserve to be praised for not having waited until their book 
could acquire a more perfect shape. Had they done so, the profession would 
have had to do without an indispensable instrument during a period during 
which it was urgently needed. 

By far the most useful part of the book are its first hundred pages. These 
contain a brief and clear introduction to Common Market law. They also 
serve as a guide to the rest of the work. Anybody who has perused these 
pages will have acquired knowledge and information which 1s indispensable to 
all who in any way have to deal with questions of Common Market law. 
Unfortunately the same cannot be said of the next one hundred pages. These 
really try to attain the impossible. A satisfactory outline of the municipal 
laws of fifteen countries relating to restrictive practices cannot be given on 
*twenty-eight pages. Similarly it cannot serve a useful purpose to deal on 
another thirty pages with company formation in the common law countries, 
the general structure of companies in the Common Market area and io throw 
in for good measure some notes on taxation and social charges as well. 
Similarly one wonders whether anybody can really receive any practical help 
from a thirty-page-abridgment of the Jaw on industrial pwoperty, i.¢., patents, 
designs and trade marks, in eleve countries, especially if these thirty pages 
also include a summary of the various international conventions in this field. 

The text of the Rome Treaty which appears in this book is that of an 
unofficial translation prepared by the European Economic Commission. The 
authors cannot in fairness be made responsible for the errors of this trans- 
lation. In fact, they have drawn attention to some of them in their brief 
notes on the text. These notes, notwithstanding their succinctness, are valuable 
for an elementary understanding of the text, but they go very little further 
than that. They make no attempt at dealing with the many, and in part 
intricate and intriguing, questions that arise from it. One cannot help feeling 
that a study of the existing Continental literature on tite Rome Treaty and 
ih particular of at least some of the existing commenteries on it would have 
enabled the authors to go very much further than they have done. 

In fact, the severest defect of this work is its thoroughly insular character. 
There is no single reférence to any of the numerous Continental writings on 
any single*one of the problems on which the Jéarned authors have touched. 
The Rome Treaty has been in force for nearly five years. It goas without 
saying that pany of its provisions and in particulars ọf course, article 85 
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et seg. have been commented upon by writers, and, in part, by judicial 
decisions on the Continent of Europe. To provide a key to this literature 
should be one of the foremost tasks of anyone who writes at this time for the 
English legal profession. It is a great pity that it was not attempted. Even 
those parts of the book which contain summaries*of foreign legal systems 
have no referen whatever. Few of those who have perused what the 
-2uthors have to say on company formation and the structure of companies 
can guess that there are already a number of useful books in the English 
language on these topics, including, ¢.g., in the field of German law such 
works as the late Professor Martin Wolff’s abridgment of company law in the 
Foreign Office Manual of German Law or Dr. E. C. Steefel’s excellent Doing 
Business under the laws of Germany. Nor are their readers told of the 
excellent publications in this field which have been sponsored by the British 
Institute of International and Comparative Law. 

Among the texts that are missing from the work is that of the Euratom 
Treaty as well as that of the European Court’s Rules of Procedure. These 
gaps can easily be filled by the Supplements which, it is understood, are intended 
to bring the work up to date. But one wonders whether a far more drastic 
overhaul of the entire body of the book will not also be required. This work 
is likely to be the most important tool with which the English legal profession 
will have to face the Common Market at least in the next few months. It is 
no doubt a work of merit. But compared to some of its Continental opposite 
numbers it is very light weight. E. J. Coun. 


Her TorcEven vaN Premis In Her Krem Eurorres HANDELS- 
VERKEER (The giving of premiums within the commercial 
intercourse of the Common Market). By WALTER VAN GERVEN, 
Advocate. [Brussels: Etablissements Emile Bruylant. 1960. 
279 pp. 400 Belgian francs (unbound); 600 Belgian francs 
(bound). | 


Tus is a very able work in Flemish. For those readers who are unacquainted 
with Flemish (virtually the same language as Nederlands Dutch), there are: 
adequate summaries in French and English. 

The author first deals with the relevant legislation of the six countries at 
present constituting the Common Market. He then deals with these legal 
systems, so far as they concern the limited subject, on a comparative basis, 
and finally he sets out his proposals for a more uniform legislation to be 
enacted by the six members. Though this work does not throw much light on 
the Treaty of Rome as such, neverthelesy as the existing legislation of the 
constituent members of the Common Market and the proposals for a more 
or less consolidating statute binding all such members on such an important 
matter affecting principally the law of sale are involved, it is suggested that 
it should be compulsory reading, even on its own limited plane, not only for 
the present Common Market members, but also for the European Free Trade 
members, whether they join the Common Market or not. 

In the author’s review of the domestic laws of the constituent members of 
the Common Market, it is interesting to observe that Germany began the 
regulation of the giving of premiums as long ago as 1932, Belgium followed 
suit in 1985 (the law was amended recently); Luxembourg in 1986; Italy in 
1988; whereas Francg did not intervene by legislation until 1951 and the 
Netherlands not until 1955. 

It would be unprofitable in a short review of the author’s work to deal with 


the sallent points of the existing domestic legislation” in the separate legal ` 


systems of the six member tountries, especially as the importan? variations 
between ell-six Po appear in the Comparative Study, to which we now 


turn. 
° : A 
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The Belgian and Italian laws prohibit supplementary benefits from the e 
moment that they are offered; the French law, on the contrary, only from 
the moment of delivery. The Dutch, German and Luxembourg laws bring the 
offer as well as the delivery of benefits within their scope. The Italian law 
(like the German) requires in addition to the act of offering, a specific intent 
on the part of the person offering the premium. Disagr®ement also exists as 
to the notion of “supplement.” Some exclude services (France and Luxem- 
bourg) and intangibles (the Netherlands); others seem to include bot? 
(Belgiun? and Germany). The Belgian, Italian end Dutch laws contain pro- 
visions extmptiig some categories of supplemental beneficiaries; the former 
two seem to exonerate manufacturers; the last-named dées not quite clearly 
exonerate wholesalers operating in the same field as the one granting the 
benefits. . 

© One of the exceptions almost unanimously accepted concerns the giving of 

commodities for advertising purposes, but the conditions undere which the 
exception will apply are far from being uniform. A second frequent exception 
concerns commodities of slight value. Such commodities can be given freely 
in Germany, Italy, Luxembourg and the Netherlands. 

Infringements of the relevant Jaws constitute offences in all these countries. 
Actions for rescission and damages can be submitted to the courts. It is also 
within their power to issue injunctions to restrain practices which are in 
violation of the existing laws prohibiting premiums. 

When the learned author comes to his proposals for a more or less con- 
solidating statute binding all member countries of the Common Market, he 
approves of the theory, mostly developed under the influence of German 
writers, that any operation, which is not in violation of the special statute on 
premiums, can still be incompatible with fair competitive practices because of 
circumstances not dealt with in the special statute, and should be followed. 
He also suggests that the moment of delivery of the gift should be the 
decisive moment of the applicability of the law, as being the easiest to prove. 
He thinks a neat definition of what is a supplementary benefit is especially 
necessary in countries where intangibles or services cannot constitute 
supplements. 

With regard to the status of the parties involved, the individual laws are 

e extremely diverse, and the author suggests that legislative intervention is the 
only solution. While an exhaustive statutory enumeration of exceptions to 
the general prohibition increases certainty, he thinks the Italian system of 
holding a preliminary administrative authorisation necessary for almost each 
individual case of premium distribution, has the advantage of making it 
possible to take into account all the circumstances of the situation. He 
approves of the German solution as to commodities béing part of a whole 
collection, viz. there the courts Araw a distinction between “ genuine” and 
“not-genuine” collections. In a genuine collection, for example, a cheas-set, 
the single parts are not of value. In a “not-genuine” collection, for example, 
a tea-set, they are of value. He also warns that Rebate-practices must be 

e watched very carefully in order to distinguish true discount systems from often 
disguised and unfair competitive practices. 

Finally, the author suggests that one cannot avoid the impression that in 

e some of the member countries, the laws prohibiting premiums, which in all 
countries are offences, are applied in too flexible a way, which would seem to 
indicate that such laws are so severe that their systemgtic application would 
dead to unreasonable results. If he is right in this view, he suggests that a 
less severe law should be promulgated, and he hazar@s the opinion that the 
fact that the means of enforcement, put at the disposal of the courts, are 

e clearly insufficient aud not often enough applied, plays also a role in the 
reluctance, of some public prosecutors to prosecute offenders, and therefore 
necessary alterations must be made. . 

So far as cifil remedies are concerned, he recgmménds thaf whtre a 
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contract, of which the premium clause was the substantial condition, has been 
declared pull and void, the problem of restitution must be settled by the 
judge. He must enforce the solution, which discourages most efficiently the 


conclusion of illicit contracts. Gurzerr Dor. 
e 


LEGAL PROBLEMS IN INTERNATIONAL TRADE AND INVESTMENT. Edited 
by Crawrorp SHaw. [Dobbs Ferry, New York: Oceaga Publi- 
cations Inc. for the World Community Assoqation. 1962. 
xiii and 265.pp. $12.50.] 


Ox both sides of the Atlantic informal legal conferences have become a not 
altogether unwelcome feature in the life of many academic and practisin, 
lawyers. The lectures given on such occasions tend to contribute to the 
participants’ knowledge. The exchange of ideas is frequently stimulating. 
There are advantages in a personal meeting between lawyers working in the 
same field. It does not by any means follow, however, that the proceedings of 
such conferences are necessarily worthy of being published and thus made 
available to the world. If this is contemplated, it is necessary to satisfy the 
traditional, yet relentless test whether the proposed work in some way, 
however modest it may be, adds to our knowledge. One cannot help feeling 
that, again on both sides of the Atlantic, the significance of that test is 
sometimes liable to be ignored. 

In March 1961, the World Community Association, Yale’s international 
law society composed of American and foreign students, organised a con- 
ference at the Yale Law School on “The Lawyer’s Role in International 
Trade.” It was “designed to provide a greater exposure to the problems now 
confronting lawyers practising in the international field and to make a 
worthwhile contribution to the other studies on foreign economic affairs 
currently being pursued throughout the country” (p. vii). In the result the 
conference was “a fascinating merger of law with economic theory, of 
philosophy with politics and of practical observation with professional 
experience. In deciding to publish this volume, The World Community 
Association believed this unusual combination should be shared with a wider 
audience.” 


It is, however, open to doubt whether much was said in the fourteen papers’ 


read at the conference that deserved to be so honoured. In Part I which is 
headed “Trade Problems” there are four papers of a very general character. 
Part II on “ Anti-Trust Problems” contains the one contribution which is 
outstanding and of unquestionable quality, viz. Mr. George W. Haight’s 
article on “The Shérman Act, Foreign Operations and International Law.” 
Mr. Haight discusses a very important proBlem with great insight and among 
many interesting points which he makes two should be noted. The Reporters 
of the American Law Institute Restatement appointed a European Advisory 
Committee under the chairmanship of Lord McNair to assist on the chapters 
on Jurisdiction. The recommendations of that Committee have apparently not 
been published, but Mr. Haight gives the impression that they were opposed 
to the new section 20a which he criticises in measured language; it reads as 
follows: 
A state has jurisdiction to prescribe and enforce rules attaching legal 
consequences to conduct occurring outside of its territory if, as a direct 
result of the conduct, substantial effects occur within the territory of the 
state and the comtrol of such conduct with a view to preventing or 
limiting such effects is not inconsistent with the principles of justice 
recognised by states which have reasonably developegl legal systems. 


Furthermore, Mr. Haight draws attention to a remarkable statement by so 
distinguished, an author as Professor Brewster, which should be more widely 
known: 7 .° s 
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Since there is no binding external authority to which the United States 
has submitted these questions, any limitation, in the last analysis, is self- 
imposed. In that sense, the decision to restrict jurisdiction is ‘a matter 
of national policy, not sovereign power. 


It may be useful at some time to consider the spirit ofẹ this statement in 
conjunction with some equally deplorable aspects of the Interhandel case before 
and during the proceedings in the International Court of Justice. 

Part II§ deals with Regional Marketing Problems and includes, in particu- 
lar, a competent paper by Dr. Domke on “ The Settlement of Trade Disputes in 
Regional Markets.” Tax Problems, discussed in Part IÑ, are of special 
importance in connection with international trade and investment and are 
discussed in four papers. Mr. Tillinghast, talking about “Current Issues in 
the Taxation of Foreign Income,” was most informative. . 

F. A. Mann. 


Tax ROLE OF INTERNATIONAL LAW IN THE ELm™MINaTION or War. By 
Quincy Wricut. [Manchester University Press. 1961. vii 
and 119 pp. 18s. net.] 


A rew years ago Manchester University were the fortunate recipients of a 
substantial bequest, the income of which is used to promote and publish an 
annual series of lectures in international law. This book contains the text of 
the second series of lectures to be delivered and any reader can see from the 
quality of the work that Manchester are making excellent use of their good 
fortune. 

Fundamentally, argues Professor Quincy Wright, law is concerned to 
promote two things: order and justice. No legal system can satisfactorily 
exist if only one of these two functions is observed for, as Pascal observed, 
“Justice without force is powerless, force without justice is tyrannical.” 
Against this background the author discusses the history, functions, content 
and prospects of international law, stressing throughout its most important 
role of eliminating war. This discussion is both fruitful and entertaining. 
So long as war remained legal, international Jaw could not hope to succeed 
in its task of maintaining order. This century has seen a conscientious effort 
to get to grips with the problem of maintaining order and eliminating war. 
This is shown in the League Covenant, the Kellogg-Briand Pact, the 
Nuremberg Charter, the U.N. Charter and the Uniting for Peace Resolution. 
But many difficulties stil remain. The major problem which presents itself 
is perhaps the creation of some method of enforcement, but equally Important 
is the content of the law itself. We are still without an fereed definition of 
aggression, though Professor Wrigh? argues that the meaning of the expression 
can be fairly clearly ascertained from the Charter of the U.N. 

Apart from the maintenance of order, international law has the task of 
revising its content so that out of this order may come justice. It is important 

* to note that in many cases the imposition of order has not led to a final 
settlement. In several situations where aggression has been terminated a legal 
solution has not followed. Professor Wright quotes Kashmir, Palestine and 

° Korea as cases which have come before the U.N. and Germany, Formosa, 
Vietnam and Laos among situations which have not come directly before the 
U.N. (p. 64). In these cases the problem is primarily pne of jurisdiction. 
Neither the U.N. nor the International Court of Justice has jurisdiction, with- 
out the consent of the parties, to make a binding settlefhent and we are left 
with nothing more tangible than a series of General Assembly recommenda- 

* tions to the disputants.e Eventually the powers which the U.N. has to restore 
order must be extended to enable a settlement to be imposed once order is 
restored. z 

The task which dies ahead is a mammoth one. As Profesor Wright Bees 
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it, “the first task of international Jaw is to establish rules of order to prevent 
war, and its second is to develop principles of international justice and 
procedures, both for keeping them up to date and for assuring their applica- 
tion in international disputes” (p. 86). Such a task, he believes, can be 
performed within the framework of the Charter amd the Statute of the I.C.J. 
if this frameworlw is properly utilised. 
To this discussion are added appendices containing several interesting and 
relevant texts which it is useful to have grouped together. It must be added 
that the book is very attractively produced and not too expensiv®. 


| A. ANDREWS. 


QUEST FOR SURVIVAL, THE Rove or Law anb Forren Pourcy. By 
JULIUS STONE. [Harvard University Press; London: Oxford 
University Press. 1961. 104 pp. 22s. net.] : 


Tus is an interesting little book. It contains the text of a series of radio 
‘lectures delivered in Australia and, as might be expected, is easy to read. 
Whilst the absence of great technical detail makes it especially valuable for 
the layman and for students, it is also an instructive work for spectalsts in 
the field. 

The work considers the purpose and the value of the rule of law against 
the present international political background. Stress is laid on the important 
differences between the concept of the rule of law in, say, England and in 
international affairs. In England the rule of law should be read in the 
context of the supremacy of the legislature. Within itself our law contains 
capacity for easy change if the situation requires reform. International law 
provides no such machinery for easy change where the legal situation no longer 
reflects world opinion. The treaty is only applicable in the event of those who 
benefit from the existing situation sharing the conviction of the need for 
change. International law being substantially the product of nineteenth- 
century Western European political opinion, it is not surprising that the 
Western Powers seem to lay emphasis on their legal rights while the newer 
countries are prepared to break the law if they can get away with it. The 
Indian action in Goa is a striking illustration of this. Often the breach ef 
law arises where the situation demands change, but there is no legal way of 
changing it so long as one party remains unresponsive to international public 
opinion. Eventually the illegal change becomes recognised and is incorporated 
into the legal system. Thus the law is changed, not from within but from 
without. We ignore the rule of law to make the change and the law is only able 
to re-establish its tule at the price of recognising the change. The merits of 
the situation are given little relevance. 

One of the results of the present situation is that states seeking change 
will reject any legal settlement of a dispute because that would simply 
reinforce the status quo and it is not surprising that the original hopes pinned 
on the International Court of Justice have not been borne out. A further ° 
problem is that in many areas the law is often not easy to ascertain with any 
precision and no state is happy leaving its vital interests to a gamble on what 
the law is. s 

All this leads up to the fact that the most important disputes are just not 
justiciable. This ig the basic weakness of contemporary international law, 
though it is the fault not so much of the law or its lawyers as of the states 
themselves and their*governments who make or break it. 

Also considered in this work are many vital politico-legal subjects, 
including problems of disarmament, the responsibility of the Great Power ® 
leaders for their conduct, the virtues and vices of power politics, ẹthe value of 
the prohibitions on the use of force contained in the Charter and the scape of 
thefr application? é 
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Professor Stone makes four very general suggestions. First, he recom- 
mends the promotion of third-party settlement especially among the Asian 
states. But it must be said that third-party settlement based on‘law will 
reinforce the status quo and will really only work effectively within a system 
which has machinery for ckange available and can reflect economic, social and 
political changes. Secondly the author recommends an intproved system for 
the promotion of human welfare. Thirdly he desires new techniques for 
averting and abating crises. This means being able to stop the outbreak of 
hostilities, *o encourage discussion and decision by the General Assembly on 
the equity 8f thé situation in the light of proper inquiry and, if and where 
necessary, the interposition of a United Nations force tb ensure that the 
Great Power blocs remain disengaged. Fourthly he seeks provision for the 
ultimate contingency. To prevent misunderstanding resulting in the unleashing 
df a nuclear war direct, effective and immediate personal communication 
through internationally guaranteed machinery should be ensured ateall times 
between those on either side who must make the decision to use nuclear 
‘weapons. 

An interesting, provocative and easily read work, this book can be recom- 
mended without hesitation. It is a pity that a cheap paper-back edition is 
not available to attract a wider audience. 

J. A. ANDREWS. 


Duar Nationaurry. By N. Bar-Yaacov. [London: Stevens and 
Sons, Ltd. Library of World Affairs, No. 54. 1961. xxvii 
and 297 pp. (with bibliography and index). £2 10s. net.] 


Tuis work will indubitably rank as the standard authoritative work on dual 
nationality. The author examines the acquisition of this status at birth, by 
naturalisation, on marriage and on cession and the emergence of new states. 
Municipal legislation of many states, municipal and international judicial 
decisions, the practice of states, particularly diplomatic protection, multilateral 
and bilateral conventions and the views of the jurists all receive detailed 
consideration. 

e Dual nationality was thought by Sir Hersch Lauterpacht to be offensive 
to individual freedom and to the dignity of the state which refused to acknow- 
ledge the right of expatriation. The Hague Conference in 1980 recommended 
that states should facilitate, in the case of persons possessing two nationalities 
at birth, the renunciation of the country in which they are not resident, with- 
out subjecting such renunciation to unnecessary conditiong, and the Universal 
Declaration of Human Rights, 1948, article 18, says that everyone has the 
right to leave any country, including his own. 

The dual national may find himself subject to many difficulties. Although 
he may have only a tenuous connection with one of his two states, that state 
may look to him for military service and taxes, may indict him for treason 
for assisting his other state; and in accordance with international diplomatic 
practice based on respect for sovereignty, and confirmed in the Hague 
Convention on Certain Questions Relating to the Conflict of Nationality Laws, 
1980, article 4, a state may not afford diplomatic protection to one of its 
nationals against a state whose nationality such person also possesses. Nor 
can a state espouse the claim of a national against another state of which he 
i$ also a national, although in Europe this principle has been breached. 

There seems little likelihood at present of international acceptance of a 
single principle for acquisition of nationality at birth. The principles of the 
jus soli and the jus sanguinis command too many divergent adherents. But 
more statedaws now provide for involuntary loss of nationality by non-resident 
or “unconnected” dual nationals, or for voluntary renunciation, 6g, at 
majority, ane this*seems a promising development. Dual n&tionality ma? not 
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be such a hardship, whereas the inability to discard one of two nationalities 
may be., 

The approach of the United Kingdom is curiously out of step with most 
other countries. We appear to have no great concern for the problem of 
dual nationality, applying both the principle of ja soli and jus sanguinis by 
indefinite transmi@sion, although the British Nationality Act, 1948, s. 19, does 
provide for renunciation. The Home Secretary, in exercising his discretion in 

® deciding whether or not to confer naturalisation, may require the applicant 
to obtain release from his*existing nationality. It is arguable whether British 
Nationality can be lost by cession or secession of territory® since the Act is 
silent on the poirft. 

The author’s premiss is that dual nationality is undesirable and ought to 
be abolished. Natjonality should not be a formal legal category but a socio- 
logical reality. It is anomalous to expect that allegiance can be rendered fto 
two states contemporaneously. The proper principle is that of effective 
nationality, as expounded in the Nottebohm Case (1955) I.C.J, nationahty 
being “the legal bond having as its basis a social fact attachment, a genuine 
connection of existence, interests and sentiments, together with the existence 
of reciprocal rights and duties” and as “the Juridical expression of the fact 
that the individual upon whom it is conferred, either directly by the law or as 
the result of an act of the authorities, is in fact more closely connected with 
the population of the state conferring nationality than with that of any other 
state.” This leads to the conclusion that the only realistic principle is that 
a child should obtain the nationality of the country in which his parents have 
established their permanent residence (p. 271). This principle eliminates the 
capricious effect of the jus soli applying to the child of aliens in transit and 
of the jus sanguinis applying to the child of nationals who have settled abroad, 
the uncertainty of dual nationality during minority and the need to make a 
vital election at majority. The drawback of this proposal would appear to be 
the difficulty, experienced by English courts in determining domicile, in finding 
the “parental permanent residence,” the “principal place of abode,” the 
“centre of principal activities and interests.” The intention to settle would 
presumably need to be shown, or at least inferred. Nationality derived from 
place of birth or descent is easily established. 

Regarding naturalisation the author is in favour of the principle of 
expatriation, but thinks that the original state should always deprive the 
expatriate of nationality. In the same way he thinks it is regrettable that the 
woman who takes her husband’s nationality on marriage should not auto- 
matically lose her maiden nationality. But might it not assist her more 
easily to return “home” if she found herself a young widow? As for cession 
and the establishment of new states, recognition should automatically carry 
with it recognition of the new nationality ef permanent residents. 

In some ways this work suffers from its origin in a doctoral thesis, treating 
various aspects of the subject-matter in isolation, building up the background 
information rather relentlessly, and exhibiting a somewhat stereotyped 
methodological approach. But despite a certain inadequate continuity, the 
material is presented in a strikingly clear and attractive manner and reveals 
a keen sense of analysis throughout. The bibliography and the index are 
agreeably extensive, and the production is, of course, typical of the high 
standard of the Library of World Affairs. This is a notable work. 

Azo SAMUELS. 


b 
Tae Brrmsx Castner. By JomNn P. MACKINTOSH. [London : 
Stevens & Sons, Ltd. 1962. xi and 546 pp. (with index). 

£2 10s. net.] 3 
Mrz. Macgrxrosx tells us in his Preface that in 1958 he and Professor J. D. B 
Mitchell embarked upom the preparation of a third edition of Her yednle Keith’s 
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British Cabinet System, but that it soon became apparent to the revisers and 
the publishers that an adequate revision would alter the original text 0 much 
that the book could hardly be attributed to Keith. As a result the second 
edition of Keith has remained unaltered, and Mr. Mackintosh has written his 
own, quite new book uponethe subject. Certainly he is to be congratulated 
upon the product, which is comprehensive and authoritative. His account 
covers the history of the Cabinet system from its origins up to the present 
day, and he examines in detail the various aspects of the modern position. ° 
Two majorconclusions are reached. Furst, that the real governmental power 
rests with the Hime Minister, and, secondly, that the Cabinet today has 
become a co-ordinating body, rather than a centre of power.* The first of these 
conclusions has been suspected for some time, and has been referred to by 
others (see, e.g, R. W. K. Hinton in (1960) XIII Parliamentary Afairs, at 
p? 297; and Parliamentary Reform, 1988-1960 (published for the Hansard 
Society, 1961), at p. 119), but the second, though in the nature of a eorollary, 
has not been clearly seen. The author’s summary (at p. 524) is as follows: 
“Now the country is governed by a Prime Minister, his colleagues, junior 
ministers and civil servants with the Cabinet acting as a clearing house and‘ 
court of appeal.” This conclusion differs from the traditional view that the 
Cabinet is the centre of power, with the Prime Minister only in the position 
of primus inter pares, the whole being responsible to Parliament. This 
traditional view is based upon the position as known in the latter part of 
the nineteenth century, but the wealth of detail given by Mr. Mackintosh to 
support his contention suggests that he is right. As well as consulting printed 
materials, and sometimes manuscripts, he has had the advantage of the 
opinions of a large number of ex-Cabinet Ministers and civil servants, who 
have permitted him to incorporate the information so obtained in his book, 
provided that the particular source of each point made was not acknowledged. 
This must accentuate the likelihood of the accuracy of Mr. Mackintosh’s 
conclusion, and it may well be that writers on the Constitution and on political 
science will need to do some rethinking upon the subject of the Cabinet. 
Certainly they cannot afford to ignore this book. 

It would be inappropriate here to take up space discussing the book in 
detail, as it is more concerned with political practice than with law, but it 
may be said that there is a great deal of material included which is otherwise 
fiot readily accessible to the teacher or student. The author throws interesting 
new light (doubtless from authoritative, if anonymous, sources) upon the 
appointment of Mr. Macmillan as Prime Minister in January 1957 rather than 
Mr. Butler. And the author’s appraisal of events is balanced and moderate, 
such as where he gives credit to King George V for acting correctly in 
bringing into being the National Government in 1981—he weighs all the facets 
of this controversial step, and conc\ides that no other choice was open to the 
King (p. 518). The book can be warmly recommended, though, if one might 
presume to make such a comment, a few more commas to break up the 
sentences might have made the author’s style easier to read. 


D. C. M. Yarvrey. 


THE FEDERATION OF Mataya CONSTITUTION: TEXT, ANNOTATIONS 
AND CoMMENTARY. By L. A. SHERIDAN, LL.B., PH.D., of 

4 Lincoln’s Inn, Barrister-at-Law; Professor of Law and Dean of 
the Law Faculty in the University of Malaya in Singapore. 
[Singapore: University of Malaya Law Review, University of 
Malaya in Singdpore. 1961. 180 pp.] 


Tag book is clearly intended for reference by the practitioney and legal 


adviser rather thafi for consecutive reading by the student’ of constitutfonal 
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law. It is a revised version of a series of instalments published in the 
University of Malaya Law Review in 1959 and 1960. Each article of the 
Federal Constitution is set out, followed by notes and commentary, with 
copious cross-references. A subject index facilitates the finding and tracing 
of particular matters such as citizenship, elections? parliamentary powers, the 
States, the Suprtnfe Court and the Yang di-Pertuan Agong. 

The Constitution of the Federation of Malaya is one of the most interesting 
and best drafted of recent Commonwealth constitutions. State constitutions 
had also to be devised in 1957 for Penang and Malac as they were 
previously British Settlements, but these are not included hefe since Professor 
Sheridan is concerned with federal aspects. Comparisons are drawn with the 
Indian, United States and other constitutions in some topics, notably in 
relation to fundamental liberties and the distribution of legislative powers, 
although in connection with emergency powers no reference is made to the 
Indian Constitution. 

This is the sort of work that justifies Itself in the use. We have already ° 
found it helpful on questions of citizenship. It is also the sort of book that 
is bound to grow in successive editions by the accretion of judicial precedents 
of interpretation, to say nothing of constitutional amendments. Also, the wit 
of legal man will think up other conundrea besides the question raised at page 
85, whether on Merdeka Day the Malay States became British territory for 
some purposes. (We think not, as British nationality based on citizenship of a 
Commonwealth country other than the United Kingdom is a new concept, and 
allegiance in Malaya is owed not to the Queen but to the Yang di-Pertuan 
Agong.) A new and considerably revised edition will be needed as soon as the 
proposed Federation of Greater Malaya or Malaysia—which has been approved 
in principle by the governments concerned—comes into being, incorporating 
Singapore, North Borneo, Sarawak and Brunei; and no doubt Professor 
Sheridan, who has edited Volume 9 of the British Commonwealth Laws and 
Constitutions series, which covers all these teritories, will be equal to the 
need. In that event, we should prefer to see the text of the Constitution in 
larger type, and the commentary in smaller type, instead of vice versa. 


O. Hoop PuiLLirs. 
e 


RESPONSBLITY BEFORE THE Law. By Lorp Denning. Lionel 
Cohen Lectures, Seventh Series, January 1961, The Hebrew 
University of Jerusalem. [Jerusalem: The Magnes Press. 
1961. 81 pp.] 


Tars lecture given by Lord Denning last year in Jerusalem is of special 
interest to students of the criminal law and to all those made anxious by the 
House of Lords’ decision in D.P.P. v. Smith. Lord Denning, who was one of 
the law lords who took part in that case, seeks to allay our fears about the 
acceptance of an objective basis for criminal liability in respect of murder, 
and to justify the view taken by the House of Lords with reference to the 
facts of that case and with reference to the state of the English law ofe 
murder. 

First, with regard to the facts, he draws attention to the existence of 
evidence of a delibérate attempt by Smith to shake the unfortunate policeman 
off the bonnet of his car and to dislodge him. There was certainly evidence 
that the policeman’s body struck against several oncoming cars and that 
Smith drove very close to them. Lord Denning peints out that this wase 
strong evidence of an intent to do grievous bodily harm to thg policeman. 
“ What stronger evidence could you have?” he inquires. Critics of the degision 
have laifl insuffident emphasis, so he claims, on this aspe of the case, which 
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must have had a great effect on the jury. But the complaint about this case 
is not only on the interpretation of the facts. It concerns the way jn which 
the law was stated by Viscount Kilmuir in upholding the trial judge’ 8 direction 
and overruling the decision of the Court of Criminal Appeal. 

Here Lord Denning mfkes his second point. He very cleverly suggests 
that Viscount Kilmuir did in fact recognise that a subj@tive element was 
involved in the question of criminal responsibility, for he used the phrase 
“he must a reasonable man have contemplated,” ete. Even if this be the ° 
case, there can be no doubt that elsewhere in his speech the Lord Chancellor 
definitely rejected the subjective test of responsibility, howeyer, and the point 
which Lord Denning makes is therefore not substantiated. 

A third defence of the Lord Chancellor is that he was careful to use 

iting words and phrases, for example, the words “in quch a case as the 
present.” This guarded language shows that he was confining himself to 
cases of killing by motor-car where the act of violence is of set purp8se aimed 
at someone. We must be grateful to Lord Denning for suggesting one way 
in which the case can be regarded as of limited effect, but it seems improbable, 
that the Lord Chancellor’s pronouncement was intended to have such a limited’ 
meaning. 

Fourthly, there is some rather elementary discussion of the difference 
between intent and desire or purpose, in the eyes of the criminal law, which 
is neither very helpful nor particularly relevant. 

Fifthly, the learned lord cites in aid the case law concerning the doctrine 
of constructive malice and the defence of provocation in order to show that 
the reasonable man test is acceptable in criminal law. These examples are 
hardly relevant because the doctrine of constructive malice is abolished, while 
the law relating to provocation is widely regarded as suspect in its reliance 
on the reasonable man test. In any case, though it may be justifiable to 
invoke it in reference to manslaughter, it is hard to see how it can be justified 
in cases of murder. Also discussed are the cases of drunkenness and malicious 
damage. The version of Beard’s case is a little strange and the account of 
Cunningham more so. Steane’s case is seen as one concerning desire or purpose 
to assist the enemy, which is presumably thought to differ from specific intent 
for murder. All one can say about this part of the lecture is that one begs 
feave to differ on the interpretation of the cases. 

Finally one comes to the remarkable claim that it is wrong to consider 
Smith’s case as applying an objective proposition in murder. The normal 
form of words used to direct a jury includes both a subjective element and 
an objective test. It is “a telescoped version which combines the subjective 
proposition with the objective test” and it would be wfong to elevate the 
objective test itself into a legal proposition. But, with respect, to most people 
this is precisely what Lord Kilmuir’s speech appeared to do. It is surely too 
late now for Lord Denning to seek to make the words of that speech bear 
some other meaning. Possibly the best part of his lecture is the statement 
in the last few lines that, in stressing the test of the reasonable man, the House 
of Lords did not sufficiently point out that it is only a test to help find the 
intention of the accused himself. ‘“ Ultimately the question is: Did he intend 
to cause death or grievous bodily harm?” We must be grateful to Lord 
Denning for this confession, even though Lord Kilmuir’s speech does not seem 
to bear this construction. This candid admission redeemsemuch of the special 
pleading which this lecture contains. Even if Dr. Willigms’ attack on D.P.P. 
v. Smith went a little too far in its criticism of Viscount Kilmuir’s speech, 
one fears that Lord Denning’s lecture must be regarded as a rather uncon- 
vincing attempt to defend the indefensible. It might have been better to 
Have: dissented at the time rather than to have regrets afterwards. 


° J.B. Har, Wotums. 
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*. ‘Tae Law or BANKING. By Sm Jons Paget, x.c. Sixth edition by 
Maurice Meeran. [London: Butterworths. 1961. lvi and 
577 and 54 pp. 57s. 6d. net. ] 


In my review of the fifth edition of this work¢ I attempted to give an 
indication of ite iftportance as a textbook on the subject with which it deals, 
ag an influence on the development of the law, and of its prestige among those 

* concerned with the law of banking both in the legal profession and in the 
business of banking itself. The book has always had the def€cts of its 
qualities, and I pointed out some of its shortcomings in the f&view'in question. 
These related mofe perhaps to the organisation of the material than to the 
actual handling of the legal discussion, though this reached a much higher 
level of excellencg in those chapters where Sir John Paget was handling 
material with which he was familiar than in those where his knowledge wes 
largely theoretical. He was essentially a practical lawyer and it was the 
knowledge, insight and practicality which he brought to so much of his subject 
that gave his book its very great value. In much the same way Scrutton’s 
“important book on Oharterparties and Bills of Lading established itself with 
maritime lawyers. 

Mr. Megrah took over the editorship with the last edition. He has some 
of Paget’s qualifications for the work in that as secretary for many years of 
the Institute of Bankers he has been in close practical contact with the 
problems of banking law, and at the same time he has much of Paget's 
extensive and much pondered knowledge of the law itself, as he has made 
evident in his various writings, and in his courses of Gilbart Lectures several 
of which have been noticed in this Review.? 

Mr. Megrah evidently realised the need for a complete reconstruction of 
Paget, and also for filling in the serious gaps which existed in the original 
work. Unfortunately Paget in the later editions for which he had been 
responsible had largely evaded the need to fill out the security chapters of his 
book. He did this by drawing a distinction between “banking law proper” 
and general law; though even if one accepted this rather dubious argument 
it could not support the absence of a chapter on Bankers’ Documentary 
Credits. 

It was not however until the present edition that Mr. Megrah had the 
opportunity of putting into practice his ideas for a radical reconstruction df 
the book. Now he has certainly done so. The new edition is some 180 pages 
longer than the previous one, an increase of something like a quarter, which 
is a sufficient indication of the amount of new material which it contains. 
Further the amount of reorganisation which Mr. Megrah has carried through 
is very substantial,eand will undoubtedly be a little upsetting to those who have 
learned to know their way about the bookewith the familiarity which comes of 
much handling. Yet there can be no doubt that Mr. Megrah was absolutely 
right in taking this course: indeed in some respects he has not gone far 
enough. 

The difficulty was to do all this without sacrificing the character of the 
book. On the whole Mr. Megrah has succeeded. Fortunately he came to his 
task with a feeling of reverence for the work of Paget whom in his Preface 
he truly describes as “the most eminent banking lawyer this country has ẹ 
known.” Nevertheless the quality of Paget’s work and style was so individual 
that the retention of a great deal of the original text which has had to be 
interspersed with fhe new material has resulted in a somewhat patchwgrk 
effect. It is dificult to see how this could have been avoided, especially as 
Mr. Megrah’s own literary style is very different from that of Paget, the 
distinctiveness of which it lacks. à å 

Paget never hesitated to criticise decisions with which he was not in 

e e. 


1 Zee €948) 11 M.L.R. 860. e ° 
2 Cf. (1958) 21 M.L.R. 696; (1960) 28 M.L.R. 598. s 
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agreement and his arguments sometimes influenced the subsequent develop- * 


ment of the law. It is good to note that Mr. Megrah has adopted,a similar 
attitude to a number of recent cases. 

As far as a detailed discussion of the edition is required I propose to 
concentrate upon the new*material provided rather than upon the reorganisa~ 
tion of the old. Here much the most important additionSs* an entirely new 
chapter on Bankers’ Commercial Credits, on which subject it would not be too 
much to say that Mr. Megrah is our greatest English authority. The chapter’ 
is confineĝ to the law of documentary commercial*credits, and does not deal, 
except incitientally, with the older type of letter of credit which was not sup- 
ported by documents of title and which, of course, has beer and is still used a 
good deal by commercial men as well as by travellers—the traveller’s cheque 
is considered in an earlier chapter. It is, I think, easier to follow the somewhat 
@omplicated workings of the documentary credit system if one understands the 
basis of the earlier system. Thus Mr. Megrah’s chapter may be a little difficult 
for the unknowledgeable person, but it is a masterly survey of the subject, 
covering not only those aspects of it upon which there is judicial authority, 
but a whole range of points which are quite uncovered by case law: many of 
these he has discussed in some detail in his Gilbart Lectures, and it Is a 
thousand pities that his modesty has prevented his giving citations of these in 
his footnotes: the occasional references to Gutteridge and Megrah on Bankers’ 
Commercial Credits certainly do not fill in this gap. 

This subject takes up Part IV at the end of the volume. The distinctive 
feature of the documentary credit is that it provides inside itself, so to speak, 
the security for the advances which the banker makes under it. Of course the 
use of documents of title as security long antecedes the invention of the 
banker’s credit system of financing trade, and was to that extent discussed 
by Paget himself. Mr. Megrah retains Paget’s Chapter (18) and this gives 
rise to a major awkwardness in the arrangement of the material, since it 
means that the reader is faced with understanding the operation of the 
security side of the transaction before he has been introduced to the 
transaction itself. 

As I have already indicated, Paget’s work on the security aspects of 
banking law was the least satisfactory part of his book. Mr. Megrah has 
certainly not shirked the problem of introducing improvement here. The 
Uifficulty is partly one of knowing how far to go into detail, and especially 
perhaps knowing what aspects need full discussion from the point of view of 
practical banking. Mr. Megrah has expanded these chapters a good deal. I 
am not myself well qualified to judge whether they now meet the needs of the 
banking Jawyers, but I suspect that they still need a good deal of working 
over. 

There have been, of course, dusing the past fifteen years, a fair number 
of cases of outstanding importance as well as many minor decisions, and one 
much-debated statute, the Cheques Act, 1957. As far as I have been able to 
test his work Mr. Megrah has dealt with every matter of interest: he has 
naturally discussed cases like Brewer v. Westminster Bank, Lid? and Bute 
(Marquess) v. Barclays Bank, Ltd.* at some length; it would be helpful if in 
future editions the page on which the main treatment of a case occurs be 
indicated in the Table of Cases by the use of heavy type, as is now so often 
done. As regards the Cheques Act Mr. Megrah has clearly pondered its not 
too well constructed provisions most carefully, and his treatment of them will 
ie sure be of the greatest service to the legal aia, indeed to bankers 


A much fuller use of American and Commonwéalth. cases has been made 
than in previous editiogs, and this too I regard as a valuable innovation, and 
one which might be extended substantially. 
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Marspen’s Cotiisions at Sea. Eleventh edition by KENNETH C. 
McGourriz, B.L. [London: Stevens & Sons, Ltd. British 
Shipping Laws, Vol. 4. 1961. lxxxvi and 975 pp. (with index). 
£9 9s. net. ] m" 


Wary Mr. Medufe took over the editing of Marsden with the tenth edition 
a (published 1958) he carried through a major revision; he has since become 
Registrar of the Admiralty Court and has thus in a sense officially blished 
his authority in this branch of the law, already made agen hig editorship 
of this and other, works on Admiralty law. On that occision I took the 
opportunity to write a fairly detailed review of Marsden which had not 
previously been noticed in this Journal and on this occasion I do not propose 
to retread that ground. 7 ; 
Mr. McGuffle is, however, as conscientious as he is able, and the new 
edition béars evidence of his work throughout its pages as well as in respect 
of the specifically new statutes, regulations and decisions which have been 
promulgated or have come into effect since 1958. ‘There have, of course, been 
several statutes with important bearings on Admiralty work in this interval, 
notably the Administration of Justice Act, 1956, which gave effect to the two 
Brussels conventions of 1932 and the Merchant Shipping (Liability of Ship- 
owners and Others) Act, 1988, which enacted the recommendations of the 
Brussels Conference of the same year for the revision of the limitation section 
of The Hague Rules. These have been brought fully into the text. 

The main feature of the new edition is however a much fuller analysis of 
the problem of damages in relation to sea collisions. This subject, formerly 
handled in a single chapter, and not a long one at that, now provides the 
subject-matter for Part II of the new edition which contains seven chapters, 
the whole running to some 150 pages. This important feature has been 
obtained by the incorporation of Roscoe’s Measure of Damages in Maritime 
Collisions. Roscoe, a recognised authority on Admiralty law, whose excellent 
textbook on Admiralty Practice has unfortunately been allowed to go out of 
print, and a predecessor of Mr. McGuffie as Registrar of the Court, edited 
the sixth edition of Marsden and about the same time published his own volume 
on damages which went through several editions before also going out of print. 
It was a valuable little book which contained useful, if short, notes on the 
law in Scotland, the U.S.A. and France by recognised authorities in those 
countries (now omitted), and one is very glad to see it preserved in this way. 
The material has of course been carefully gone over, and expanded by the 
present editor; for there have been a number of new cases on the subject 
since Roscoe's volume last appeared and of course the Act of 1984 as well as 
some of the more M&cent statutes affecting the measure of damages have been 
brought in. e 

Numerous small changes appear throughout the book particularly in the 
later chapters where local rules of navigation are dealt with: most of these 
are concerned with navigational and other technical details rather than with 
points of legal importance. The chapter on Interaction between Vessels 
contributed to the last edition by Professor Robb has also been revised. 

C. 


Heywoop anp Massey on Court or Prorecrion Practice. Eighth 
edition by Dowatp G. Hont and Maurice E. REED, C.B.E., Bea. 
ndon: Stevens & Sons, Ltd. 1961. xxxvi and 782 and 

index) 88 pp. £7 10s. net.] . 


Ir one was asked as to a JAw book which combines substantive law with an 

acceunt @of* its erigin and development, practice and grocedure with the 

relevant forms andepfecedents and legislative enactments all cqptaingé Th one 
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volume, one Would point to Heywood ¢ Massey on Court of Protection 
Practice (which is in the long line of succession of the work in its earliest 
editions known as Heywood & Massey on Lunacy Practice), as the host out- 
standing exemplar for comprehensiveness and utility. The present, ‘the eighth 
edition, has been occasioneg by the Mental Health Act, 1989, and the extensive 
changes in the law and pfactice made thereunder and the gorsequential fules 
and regulations. Thespreface observes that “prior to November 1, 1960, when 
the Act came fully into operation the jurisdiction exercised by the Court of e 
Protectlongwas partly statutory and partly inherent, derived from the Royal 
Prerogative exeyised by those judges to whom it was entrusted by Sign 
Manual. The erent jurisdiction and the inquisition new disappear, not 
because they have been expressly abolished, but because there would be nobody 
competent to exercise such jurisdiction or to hold an inquisition; which is an 
example of the, sometimes, charming and unobtrusive subffety of our consti- 
tutional law.” The present edition even improves upon the merits of its 
predecessors in that while previous editions set out the relevant material 
sections of the particular Statutes applicable and of the Rules and Regula- 
tions, the present edition sets out the whole of the Mental Health Act, thee 
now comprehensive statute on the subject, together with annotations and the 
various Rules and Regulations made thereunder. Useful Precedents of Bills 
of Costs and an Appendix of 129°Forms and Precedents make the book among 
the few most self-contained volumes of substantive and procedural law to be 
found in the whole range of the law library. Indeed many of the Precedents 
contain clauses which can be found referentlally useful beyond the sphere of 


-practice with which the book speclfically deals. 


Perusal of the work prompts the wish that there were more books of this 
kind in other departments of the law which could prove a great boon in the 
working of our legal system, and this all within 782 pages of text and 
thirty-two pages of index. 

The learned editors, Mr. Donald Hunt, one of the Assistant Masters of the 
Court of Protection, and Mr. Maurice Reed, the Deputy Master, merit the 
gratitude of the profession and all concerned with the law and its 
administration. 

Berrea B. Bewas. 
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